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PREFACE. 


Thb  hope  of  relieving  the  courte  and  the  profession  from  the 
farther  continuance  of  the  aerioiia  evils,  existing  in  the  present 
mode  of  reporting  its  decisions,  has  induced  my  acceptance  of  the 
ofSce  of  Reporter  for  the  Supreme  Court 

'On  my  appointment,  in  January,  under  chapter  99  of  the  Laws 
of  1869, 1  prepared  and  submitted  to  the  justices,  appointed  to  hold 
the  General  Terms  of  the  Supreme  Court  in  the  several  depart- 
ments, and  to  the  Bar  Association  of  New  York  City,  a  bill,  by  the 
provisions  of  which,  the  power  to  appoint  a  reporter  of  that  court 
was  given  to  its  justices.  This  bill  was  presented  to  the  legisla- 
ture, accompanied  by  letters  from  the  justices  of  every  department 
in  the  State,  and  by  the  certificate  of  the  Hon  William  M.  Evarts 
and  others,  representing  the  Bar  Association  of  New  York  City, 
approving  of  its  provisions  and  asking  for  its  passage. 

Believing  that  an  act  which  the  legislature  was  required  by  the 
Constitution  to  pass,*  and  which  was  called  for  by  the  concurrent 
voice  of  both  the  court  and  the  profession,  could  not  fail  to  become 
a  law,  I  hesitated  to  commence  the  publication  of  a  series  of 
reports,  as  my  term  of  office  would  cease  on  its  passage.  The 
influence  of  gentlemen,  now  engaged  in  the  publication  of 
unauthorized  reports  of  the  decisions  of  the  Supreme  Court, 
was  successfully  used  to  defeat  this  legislation,  after  the  bill 
had  passed  the  Senate  and  had  been  reported  by  the  Judiciary 
Committee  of  the  House.  As  for  the  present,  at  least,  it  is  impos- 
sible to  give  to  the  court  the  appointment  of  its  reporter,  I  have 

•  Const.,  g  28,  art.  VI 
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ORDER 

Madt  and  entered  at  the 

« 

General  Term  in  the  First  Department January^  1874. 

General  Term  in  the  Third  Department JuThe^  1874. 


IN  THE  MATTER  OF  THE  CASES 
AND  POINTS  FOR  THE  STATE 
REPORTER. 


Ordered^  That  hereafter,  in  all  cases  brought  on  for  argument 
in  this  department,  there  shall  be  furnished  by  the  lespective 
parties,  in  addition  to  the  papers  now  required  to  be  furnished  to 
the  court,  one  copy  of  the  case  and  one  copy  of  the  points  of 
counsel  on  each  side  to  the  clerk  of  the  court,  who  shall,  immedi- 
ately upon  adjournment  of  the  court,  transmit  the  same  to  the 
reporter  appointed,  pursuant  to  law,  to  report  the  decisions  of  the 
Supreme  Court  of  this  State. 


OEDER 

Made  and  entered  at  the 
General  Term  m  the  Second  Department.  . .. September j  1874. 


IN  THE  MATTER  OF  FURNISHING 
CASES  AND   POINTS    FOR    THE  ^ 
STATE  REPORTER  I 


It  is  Ordered  J  That  hereafter,  in  all  cases  brought  on  for  argu* 
ment  before  the  General  Term  in  this  department,  there  shall  be 
furnished  to  the  clerk,  by  the  respective  parties,  in  addition  to  the 
papers  now  required,  one  copy  of  the  case  and  one  copy  of  the 
points  of  counsel  on  each  side;  and  immediately  upon  the 
adjournment  of  the  court,  the  clerk  shall  transmit  the  cases  and 
points  so  furnished,  to  the  reporter  appointed  pursuant  to  law  to 
report  the  decisions  of  the  Supreme  Ck)urt  of  the  State  of  New 
York. 
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9iT8  OasMi. 

THE  PEOPLE  Bx  kbl.  JOHN  A.  BAGLEY,  Appellamt,  v. 
ANDREW  H.  GREEN,  Comptbolleb,  sto.,  Rbspondent. 


Two  Of 

THE  PEOPLE  EX  bel,  JAMES  S.  HENNESSY,  Appellant, 
V.  ANDREW  H.  GREEN,  Coicptbolleb,  eto.,  Respondent. 

THE  PEOPLE  EX  bel.  CHARLES  G.  CORNELL,  Appellant, 
V.  ANDREW  H.  GREEN,  Comptbolleb,  etc.,  Respondent. 

THE  PEOPLE  EX  bel.  WILLIAM  WOOD,   Appellant,   v. 
ANDREW  H.  GREEN,  Comptbolleb,  etc..  Respondent. 

THE  PEOPLE  EX  bel.  GRATZ  NATHAN,  Appellant,  v. 
ANDREW  H.  GREEN,  Comptbolleb,  etc..  Respondent. 

Mandamui^ 

Where  the  SpecUd  Tenn  Tefoses  to  grant  b  peremptory  mandftmus,  on  the  spe- 
cific ground  that  the  reUtorB  can  maintain  actions  at  law  for  the  recovery  of  their 
demands,  this  court  is  not,  by  that  determination,  restricted  to  that  reason,  if  any 
other  is  shown  by  the  papers,  justifying  the  denial  of  this  particular  remedy. 

The  remedy  by  mandamus  is  one  of  an  exceptional  character,  appropriate  only 
to  thai  class  of  cases  where  a  clear  legal  right  may  be  made  to  appear,  without 
any  other  adequate  legal  means  to  redress  and  maintain  it. 

Huh— Vol.  I.  I 


THE  PEOPLE  V.  GREEN. 


First  Department,  March  Term,  1874. 


Where  the  fact,  upon  which  the  right  may  depend,  is  controverted,  it  must  first 
be  tried  and  determined,  before  a  peremptory  mandamus  can  be  issued,  and  that 
determination  is  to  be  made  not  upon  conflicting  affidavits,  but  upon  an  issue 
framed  upon  the  alternative  writ,  and  must  be  tried  by  a  Jury  according  to  th» 
course  of  the  common  law. 

The  affidavits  of  the  relators,  stated  that  they  were  informed  and  believed  that 
a  sufficient  amount  of  money  had  been  collected  and  paid  over  to  the  comptroller, 
and  was  then  in  his  hands  or  under  his  control,  applicable  to  the  payments 
required  to  be  made.  The  respondent,  in  his  return,  denied  that  he  had  collected 
and  had  then  in  his  hands,  from  the  assessments  made,  an  amount  sufficient  to 
pay  the  claims  made  by  the  respective  relators,  or  to  pay  on  their  respective 
claims  any  sum  whatever,  and  alleged  that,  at  the  time  the  order  to  show  cause 
was  made,  and  also  at  the  time  of  the  making  of  his  return,  no  money,  collected 
from  the  assessments,  was  in  his  hands  or  under  his  control,  but  that  claims  then 
paid,  that  were  payable  out  of  the  assessments,  or  for  the  payment  of  which  the 
city  was  to  be  reimbursed  out  of  the  assessments,  were  at  least  equal  to  the  whole 
amount  collected.  Hetd^  that  the  existence  of  the  funds,  out  of  which  the  claims 
were  to  be  paid,  was  not  sufficiently  proved. 

By  the  provisions  of  the  act,  under  which  the  various  improvements  involved 
in  these  applications  were  made,  the  commissioners  were  required  to  cause  all 
such  surveys,  maps,  profiles,  plans  and  other  things  as  they  might  judge  necessary 
to  be  done,  to  be  made  and  prepared  for  their  use.  Held,  that  for  the  services  so 
performed,  the  statute  does  not  secure  to  the  person  or  persons  performing  them, 
the  right  to  resort  to  the  city  itself,  or  the  fund  to  be  created  by  the  commis- 
sioners* assessments,  for  compensation,  nor  have  the  commissioners  power  to 
invest  the  persons  so  employed  by  them,  with  such  right 

The  sole  and  exclusive  remedy  of  the  person  so  employed,  is  the  presentation 
of  his  claim  by  the  commissioners,  as  a  portion  of  their  expenditures,  and  its 
satisfaction  by  their  disbursement  of  the  amount  received  for  that  purpose. 
Whether  even  that  remedy  has  not  been  lost  by  the  taxation  of  the  commissioners* 
bill,  without  including  these  claims  at  the  same  time,  qaen. 

Although  demands  against  corporate  officers  or  corporations  themselves,  may, 
under  certain  circumstances,  be  enforced  by  mandamus,  where  an  action  for 
damages  may  also  be  maintained  in  favor  of  the  claimants,  it  cannot  be  done 
where  an  action  can  be  maintained  for  the  recoveiy  of  money  claimed  to  be  due 
and  owing. 

The  commissioners,  appointed  under  the  act  of  1813,  can,  by  virtue  of  the  provi- 
sions of  the  said  act,  maintain  an  action  against  the  city  to  recover  for  their 
services  and  expenses  in  opening,  widening  and  extending  the  streets  referred  to 
in  these  applications,  and  their  applications  for  writs  of  peremptory  mandamus 
were,  therefore,  properly  denied. 

In  these  cases,  appeals  have  been  taken  by  the  respective  relators 
From  orders  denying  motions  made  by  them  for  writs  of  peremptory 
mandamus  to  be  directed  to  the  respondent,  as  comptroller  of  the 
fity  of  New  York,  reqniring  him  to  pay  the  relators  certain  sums 
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of  money  claimed  to  be  due  to  them  respectively  for  Bervices  per^ 
formed  in  proceedings  taken  for  the  making  of  certain  pnblie 
improvements  in  the  city  of  New  York. 

These  proceedings  were  instituted  and  carried  on  for  the  purpose 
of  laying  out,  locating  and  establishing  a  public  park  or  place. 
known  as  Riverside  Park,  along  the  Hudson  river,  between  Fifty 
ninth  and  One  Hundred  and  Fifty-fifth  streets ;  the  widening  and 
straightening  Broadway,  between  Thirty-fourth  and  Fifty-ninth 
streets;  the  opening  of  Sixty-eighth  street  from  the  Fifth  avenue 
to  the  East  river ;  and  for  the  extension  of  Madison  avenue  from 
One  Hundred  and  Twenty-fourth  street  to  the  Harlem  river,  in 
the  city  of  New  York. 

Tlie  claims  of  the  relator,  John  A.  Bagley,  in  the  first  five  cases, 
are  for  the  services  rendered  by  him  as  engineer  and  surveyor, 
together  with  a  number  of  skilled  subordinates,  in  making  the 
necessary  surveys,  drawings  and  maps,  to  be  used  in  the  proceedings 
taken,  and  in  making  the  improvements  designated. 

And  they  amount  in  the  aggregate  to  the  sum  of  $199,94:9.18. 

The  claims  of  the  relators  in  the  other  five  cases  are  for  the 
costs,  charges  and  expenses  of  the  respective  relators  for  services 
performed  and  expenditures  made  by  them,  as  commissioners  in  the 
street  proceedings  for  determining  the  value  of  property  taken  for 
such  improvements,  the  assessments  of  the  benefits  produced  thereby 
to  other  property,  and  the  making  of  assessments  to  raise  the  funds 
required  to  defray  the  expenses  of  tlie  same,  amounting,  in  the 
aggregate,  to  the  sum  of  $44,250. 

The  amounts  claimed  by  the  relators  were  adjusted  and  allowed 
by  the  conrt,  on  the  confirmation  of  the  commissioners'  reports,  as 
proper  compensation  for  the  services  and  expenditures  claimed  to 
have  been  made  by  them. 

But  the  writs  applied  for  were  denied  for  the  reason  that  the 
relators'  remedy  was  by  action  at  law  for  the  recovery  of  the  amounts 
claimed  to  be  due.    And  from  that  decision  the  appeals  were  taken. 

T.  C.  T.  Buckley^  A.  J.  Vanderpod,  and  Graiz  Nathan  in  per 
ian,  for  the  appellants. 

Dexter  A.  Hawiinsy  for  the  respondent. 
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DANIBLSy  J. : 

Although  the  Special  Term,  held  at  chambers,  denied  the  motions 
made  for  the  writs  of  peremptory  mandamus  on  the  specific  ground 
mentioned  in  the  orders,  that  the  relators  can  maintain  actions  at 
law  for  the  recovery  of  their  demands,  this  court  is  not  by  that 
determination  restricted  to  that  reason,  if  any  other  is  shown  by  the 
papers,  justifying  tlie  denial  of  this  particular  remedy. 

If  any  legal  reason  is  disclosed  by  the  papers  used  upon  the 
motion  and  presented  on  the  argument  of  these  appeals,  for  with- 
holding these  writs,  that  will  necessarily  lead  to  an  affirmance  of 
the  orders,  whether  it  be  the  same  as  was  assigned  for  the  making 
of  the  orders  or  not.  Before  the  writ  of  peremptory  mandamus  can 
be  directed  to  issue,  a  proper  case  must  be  shown  to  warrant  it. 

If,  for  any  reason,  the  facts  relied  upon  in  the  application  are 
insufficient  to  entitle  the  relator  to  that  remedy,  under  the  well- 
settled  principles  of  law  applicable  to  it,  an  order  denying  it  will 
not  only  be  proper,  but,  beyond  that,  it  will  be  the  only  lawful  dis- 
position which  can  be  made  of  the  application. 

The  remedy  by  mandamus  is  one  of  an  exceptional  character, 
appropriate  only  to  that  class  of  cases  where  a  clear  legal  right  may 
be  made  to  appear,  without  any  other  adequate  legal  means  to 
redress  and  maintain  it. 

The  ordinary  mode  of  redressing  grievances,  supplied  by  the  com 
mon  law,  is  that  of  a  legal  action. 

But'  where  that  remedy  cannot  be  properly  resorted  to,  and  a  clear 
legal  right  exists,  requiring  the  performance  of  some  specific  act, 
then  redress  may  be  secured  by  mandamus ;  where  the  fact,  upon 
which  the  right  may  depend,  is  controverted,  it  must  first  be  tried 
and  determined,  before  a  peremptory  mandamus  can  be  issued. 

And  that  determination  is  to  be  mfade  not  upon  conflicting  affi- 
davits, but  upon  an  issue  framed  upon  the  return  to  the  alternative 
writ,  to  be  tried  by  a  jury  according  to  the  course  of  the  common 
law. 

In  cases  of  the  magnitude  of  those  now  presented,  the  peremp- 
tory writ  should  never  be  awarded  upon  affidavits,  unless  it  bo 
plainly  made  to  appear  that  the  public  interests  are  not  to  be  preju- 
diced or  jeopardized  by  the  proceeding. 

Ample  time  in  all  such  cases  is  required  for  the  full  and  complete 
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iuvestigation  of  tlie  grounds  on  wUich  the  claims  are  predicated,  iu 
order  tiiat  the  jostice,  as  well  as  propriety  of  payment,  may  bo 
fully  established.  The  interests  of  the  public  can  be  in  no  other 
mode  adequately  protected. 

And  the  duty  to  be  performed  for  that  purpose  is  one  which 
manifestly  requires  more  time  than  is  ordinarily  afforded  by  the 
summary  mode  in  which  these  applications  were  made. 

Its  effective  and  complete  discharge  is  more  consonant  to  the 
deliberative  proceedings  of  a  legal  action,  than  the  disposition  of  a 
special  motion  brought  to  a  hearing  on  two,  four  or  even  eight 
days'  notice. 

The  applications  on  which  the  orders  appealed  from  were  made, 
proceeded  upon  the  theory  that  the  claims  presented  were  payable 
out  of  the  fund  provided  for  the  ultimate  satisfaction  of  the  expenses 
of  the  improvements  and  of  the  proceedings  taken  for  making 
them. 

And  it  was  stated  in  the  affidavits  made  in  their  support,  that 
the  respondent  had  in  his  hands  the  necessary  means  for  their  pay- 
ment derived  from  that  source. 

In  all  the  cases  except  the  claim  of  the  relator  Nathan,  for  the 
extension  of  Madison  avenue,  the  respondent  denied  the  allegations 
made  on  that  subject  in  support  of  the  applications. 

The  denials  were  that  he  had  not  collected,  and  had  not  in  his 
hands,  from  the  assessments  made,  an  amount  sufficient  to  pay  the 
daims  made  by  the  respective  relators,  or  to  pay  on  their  respective 
slaims  any  sum  whatever. 

And  this  denial  was  followed  by  the  allegation  tliat  at  the  time 

« 

when  the  order  to  show  cause  was  made,  and  also  at  the  time  of  the 
making  of  his  answer,  no  money,  collected  from  the  assessments, 
was  in  his  hands,  or  under  his  control,  but  that  claims  then  paid, 
that  were  payable  out  of  the  assessments,  or  for  tlie  payment  of 
which  tlie  city  was  to  be  reimbursed  out  of  the  assessments,  were 
at  least  equal  to  the  whole  amount  collected. 

These  statements  are  objected  to,  as  evasive  and  ambiguous,  by 
the  counsel  for  the  relators. 

But  even  if  they  are  liable  to  that  criticism,  they  fall  very  far 
short  of  admitting  the  existence  of  the  only  fund  out  of  which  the 
leUtors  have  applied  for  the  payment  of  their  claims. 
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And  as  long  as  no  admission  of  the  existence  of  sucii  funds  hsJL 
been  made  on  the  part  of  the  respondent,  tliere  was  no  direct;  evi- 
dence that  it  did  exist  in  any  of  the  cases,  unless  those  of  Nathan 
and  the  claim  made  for  opening  Sixty-eighth  street,  constitutt 
exceptions  to  that  conclusion. 

For  the  affidavits,  made  by  the  relators  in  support  of  the  applica 
tions  in  the  other  eight  cases,  simply  stated  that  they  were  informed 
and  believed  that  a  sufficient  amount  of  money  had  been  collected 
and  paid  over  to  the  comptroller,  and  was  then  in  his  hands,  or 
under  his  control,  applicable  to  the  payments  required  to  be  made. 

This  unsworn  information,  derived  from  some  undisclosed  source, 
very  clearly  failed  to  prove  the  existence  of  the  fact  on  which  the 
right  to  payment  was  rendered,  in  great  part,  dependent  by  these 
relators. 

And  even  if  the  respondent's  denial  was  indirect  and  inartistic, 
it  did  not  supply  a  sufficient  degree  of  probability  to  the  informa- 
tion relied  upon  in  support  of  the  applications,  to  render  it  legal 
proof  of  the  existence  of  the  fact  referred  to. 

The  supplemental  affidavits  made  by  the  relators  did  not  relieve 
their  cases  of  this  defect,  for  they  are  made  np  entirely  by  way  of 
information  and  belief,  predicated  upon  statements  and  admissions, 
for  which  the  respondent  is  not  responsible,  made  by  the  deputy 
comptroller  and  the  respondent's  counsel. 

But  even  though  the  relator,  Nathan,  stated,  in  positive  terms, 
in  his  affidavit  made  for  the  purpose  of  supporting  his  application, 
that  the  respondent  had  collected  and  received,  and  then  had  in  his 
hands,  in  the  proceedings  taken,  more  than  sufficient  to  pay  his 
claim,  the  statement  was  afterwards  shown  by  his  supplemental 
affidavit  to  be  entirely  without  foundation,  for  he  then  swore  that 
the  collections  had  amounted  to  the  sum  of  $128,808.86,  while  the 
payments  made  for  awards  and  expenses  amounted  to  $591,880; 
which  created  a  deficiency  in  the  fund  amounting  to  $363,071.14. 

Instead  of  the  comptroller's  having  a  fund  in  his  hands  out  of 
which  this  claim  could  be  paid,  as  the  relator,  in  the  first  place, 
stated  he  had,  this  second  affidavit  clearly  showed  that  there  was 
no  reason  for  even  suspecting  its  existence.  But  the  denial  of  the 
existence  of  the  funds  proceeded  against,  on  the  part  of  the 
comptroller,  is  not  liable  to  the  charges  made  concerning  it  on  the 
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part  of  the  relators,  for  he  distinctly  and  positively  avers  that 
he  has  not  collected  from  the  assessments,  and  has  not  in  his  hands, 
the  amount  required  to  pay  the  claim  made,  or  any  sum  whatever, 
bat,  on  the  contrary,  that  the  claims  previously  paid,  which  were 
payable  out  of  the  assessments,  or  for  the  payment  of  which  the 
city  was  to  be  reimbursed  out  of  the  assessments,  were,  at  least, 
equal  to  the  whole  amount  collected. 

This  denial,  followed  by  the  statement  and  explanation  after- 
ward made,  show  that  there  was  no  such  fund  in  the  comptroller's 
hands  as  the  relators,  by  their  proceedings,  were  endeavoring  to 
enforce  payment  from.  And  there  was  nothing  whatever  in  the 
proof,  supplied  by  the  relators,  from  which  the  court  could  say  that 
either  was  untrue.  But,  even  if  there  had  been,  it  would  not  have 
entitled  the  relators  to  their  writs,  because  it  would  only  show  that 
such  a  controversy  existed  as  the  law  required  to  be  determined  by 
a  trial  before  a  jury. 

The  claim  made  by  the  relator,  Bagley,  arising  out  of  the  pro- 
ceedings taken  to  open  Sixty-eiglith  street,  is  no  better  sustained 
by  him  than  those  already  considered.  For  his  statements  of  the 
existence  of  the  fund,  from  which  his  demand  of  payment  was 
made,  are  confined  entirely  to  the  unreliable  source  of  simple 
iuformation  and  belief,  while  the  comptroller  positively  avers  that 
preceding  claims  had  been  made  against  the  fund,  which  were  much 
more  than  sufficient  to  exhaust  its  amount. 

Whether  the  relator  could,  in  any  view,  establish  his  right  to 
paramount  payment  over  those  other  claims,  was  not  made  to  appear, 
and  as  long  as  it  was  not,  tlie  court  could  not  certainly  determine 
that  fact  in  his  favor. 

In  neither  case  was  it  shown  that  the  fands  proceeded  against, 
and  solely  out  of  which  the  relators  demanded  payment,  had  any 
existence. 

On  the  other  hand,  the  fact  of  their  existence  was  explicitly 
denied  in  all  the  cases  except  that  relating  to  the  opening  of  Sixty- 
eighth  street,  where  the  fund  was  more  than  exhausted  by  preceding 
demands  filed  against  it.* 

But  the  relators  claimed  that  the  comptroller  had  the  power  ol 
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creating  the  funds,  out  of  which  they  required  him  to  make  pay- 
ment, by  the  sale  of  city  improvement  stock,  or  assessment  fund 
bonds.  If  he  conld  do  that,  it  would  not  sustain  their  applications 
for  payment  out  of  existing  funds  when  it  appeared  that  there 
were  no  such  funds.  Whether  he  could  lawfully  create  snch  funds 
or  not,  was  not  shown  as  a  ground  for  issuing  writs  of  mandamus, 
requiring  him  to  pay  these  claims  out  of  funds  then  alleged  to  be  in 
his  hands,  but  as  a  reason  why  his  denial  of  funds  should  be  held 
to  be  unavailing. 

Besides  that,  the  applications  were  not  for  writs  requiring  him 
to  sell  such  stock  and  bonds,  but  they  were  solely  for  writs  to 
require  him  to  pay  out  of  particular  funds,  when  it  was  shown  that 
there  were  no  such  funds  on  hand. 

The  cases  made  by  the  relators  were  insufficiently  sustained,  as 
well  as  fully  answered,  and  for  both  reasons  their  applications  were 
properly  denied. 

It  would  have  involved  an  inexcusable  want  of  authority  for  the 
court  to  have  directed  payment  of  either  of  these  claims  under  the 
circumstances  showui  even  if  no  other  legal  obstacle  existed  in 
their  way. 

By  the  proyisions  of  the  act  under  which  the  proceedings  were 
taken  for  widening  and  straightening  Broadway,  for  opening  Sixty- 
eighth  street,  extending  Madison  avenue,  and  locating  and  laying 
out  Riverside  park,  commissioners  were  required  to  be,  and  were 
in  fact,  appointed  by  this  court,  for  the  purpose  of  exercising  the 
authority  and  discharging  the  duties  required  in  the  promotion 
and  consummation  of  those  improvements. 

The  object  of  their  appointment  was  the  performance  of  the 
duties  prescribed  by  the  act 

And  among  them  were  not  only  the  duties  of  determining  the 
land  to  be  taken,  and  the  apportionment  of  the  damages  and  bene- 
fits resulting  therefrom  among  the  persons  and  upon  the  property 
affected,  but  beyond  that,  they  were  required  to  cause  all  such 
surveys,  maps,  profiles,  plans  and  other  things  as  they  might  judge 
necessary  to  be  done,  to  be  made  and  prepared  for  their  use.* 

The  terms,  as  well  as  the  general  scope  and  spirit  of  this  section 
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md  of  those  sacceeding  it,  relating  to  such  enterprises,  exhibit  it 
to  have  been  the  design  of  the  legislature,  in  the  enactment  of  the 
law,  that  the  entire  authority  to  be  exercised  in  determining  the 
land  to  be  taken,  the  compensation  to  be  made  for  it  to  the  owners 
and  others  interested  in  it,  and  the  persons  and  property  benefited 
by  the  improvement,  upon  whom  the  expense  should  be  assessed 
and  by  whom  they  should  be  ultimately  borne,  should  be  possessed 
and  used  by  the  commissioners  appointed  under  its  provisions  by 
the  court. 

They  constituted  the  tribunal  in  which  all  the  powers,  provided 
by  the  statute  for  the  promotion  of  the  object  designed  to  be  accom- 
plished by  the  proceedings  prescribed,  became  vested. 

And  it  was,  accordingly,  by  their  authority  and  under  their 
employment,  that  all  surveys,  maps,  profiles  and  plans,  deemed  to 
be  necessary,  were  prepared  and  made. 

The  persons  making  them  necessarily  did  so,  fbr  them,  by  their 
engagement  and  under  their  direction. 

They  were  subordinates  and  servants  of  the  commissioners,  so 
&r  as  they  acted  in  the  accomplishment  of  those  results. 

The  commissioners,  through  them,  under  the  authority  given  by 
the  statute,  and  pursuant  to  its  terms,  caused  the  surveys,  maps  and 
profiles  to  be  made.  That  was  the  mode  required  to  be  pursued, 
and  the  affidavits  of  the  relator,  Bagley,  on  which  his  applications 
for  writs  of  mandamus  were  made,  show  that  it  was,  in  fact,  the 
course  adopted  by  the  commissioners. 

For  he  states  that  he  was  employed  and  appointed  by  them  as 
surveyor  to  the  commissioners,  and  performed  his  duties  under  that . 
employment,  and  those  duties  were  performed  in  executing  the 
authority  conferred  upon  them. 

For  the  services  so  performed,  the  statute  does  not  secure  to 
the  person  or  persons  performing  them,  the  right  to  resort  to  the 
city  itself;  or  the  fund  to  be  created  by  the  commissioners'  assess- 
ments, for  compensation  ;  neither  does  it  confer  upon  the  commis- 
sioners the  power  of  investing  the  persons  employed  by  them,  for 
the  purpose  of  making  surveys,  maps  and  profiles,  with  the  right 
to  proceed  either  agamst  the  city  or  fund  for  their  remuneration. 

If  it  did,  as  they  are  not  restricted  to  the  employment  of  any 
specific  number  of  such  persons,  a  multitude  of  suits,  or  proceedings 
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bj  way  of  ifjarj^lamus,  might  be  inciden tally  provided  f  jr,  alike  vex* 
tion*  to  the  paMie  authorities  and  detrimental  to  the  public  interests. 

In  t!ie  }$?jpplernental  affi<lavit  of  tiiis  relator,  tb*»  statement  is 
rna/le  that  hi«  claims  represent  not  only  hU  own  eerricesa,  t>nt  alao 
iii^fii^  of  a  number  of  skilled  employes  and  experts  in  such  matters. 
And  if  he  can  proceed  as  an  independent  claimant  for  compensation, 
no  good  reason  exists  for  denying  the  same  privilege  to  each  of 
thoM?  peritons.  For  as  the  statute  has  secured  no  such  right  as  the 
result  of  the  commii>hioners'  employment,  it  must  be  maintained,  if 
that  can  be  done  at  all,  on  the  simple  circumstance  that  services 
have  been  performed  for  them  and  in  pursuance  of  their  authority. 

That  is  as  true  in  the  case  of  each  one  of  such  employes  and 
experts  as  it  is  in  the  case  of  the  relator.  If  he  can  recover  for 
his  services  by  an  independent  proceeding,  either  by  way  of  suit  or 
mandamus,  then  the  same  right  should  be  conceded  to  them,  for 
their  claims  must  be  equally  meritorious. 

But  that  was  not  the  design  or  intent  of  the  act  under  which  the 
proceedings  were  carried  on.  By  tliat,  the  tribunal  or  body 
between  the  public  and  the  work  to  be  performed  was  the  commis- 
sioners and  they  alone.  The  proceedings  provided  for,  were  to  be, 
and  were,  carried  on  by  them,  and  they  were  the  only  officials 
known  either  in  their  initiation,  progress  or  consummation.  What 
was  done  in  the  course  of  their  proceedings,  was  done  for  them, 
under  their  direction,  and  in  subordination  to  their  authority.  This 
is  not  only  apparent  from  the  section  prescribing  their  powers  and 
duties,  but  also  from  the  specific  direction  requiring  them  to  cause 
*the  surveys,  maps  and  profiles  to  be  made,  required  by  them  in  the 
course  of  their  proceedings.  And  it  is  further  confirmed,  in  the 
most  explicit  manner,  by  the  succeeding  section  of  the  act,  which 
provides  for  the  commissioners  receiving,  in  addition  to  their  own 
fees,  all  reasonable  expenses  for  maps,  surveys  and  plans.* 

There  is,  therefore,  not  only  no  provision  giving  the  person  or 
persons  who  may  make  surveys,  maps,  plans  and  profiles,  under  the 
the  employment  of  the  commissioners,  the  right  to  demand  com- 
pensation from  the  city,  either  by  suit  or  mandamus,  but,  on  the 
other  hand,  the  right  to  receive  the  compensation  for  such  services 
iB|  by  this  section,  expressly  confined  to  the  commissioners. 

•  2  Reviwd  Laws,  422,  g  189. 
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While  the  act  of  1815  has  prescribed  some  changes,  respecting 
some  of  the  proceedings  to  be  taken  for  opening  parks  and  public 
sqoares,  it  has  left  the  preceding  law  wholly  unaffected  in  its  pro- 
visions concerning  this  class  of  services.*  Compensation  for  them 
are  claims  against  the  commissioners,  who  alone  are  empowered  to 
receive  the  amount  from  the  city,  and  disburse  it  among  the  sub- 
ordinates employed  by  them.  And  to  the  same  effect  are  Laws  ot 
1 862,  chapter  483,  section  5. 

The  proceedings  are  purely  statutory,  and  that  is  the  remedy 
prescribed  by  the  terms  of  the  law,  by  which  the  surveyor,  and  the 
persons  connected  with  his  employment,  are  to  be  remunerated  for 
Iheir  sei-vices.  And  it  is  the  only  remedy  afforded  by  the  statute 
for  such  remuneration.  And  where  that  is  the  case,  the  rule  is  well 
settled  that  no  other  remedy  than  the  one  prescribed  can  be  pursued.-j- 
The  applications  made  by  the  relator  Bagley  were  properly  denied 
upon  this  ground.  He  was  neither  entitled  to  the  writ  of  mandamus, 
nor  to  the  maintenance  of  any  other  proceeding  whatsoever,  against 
the  city  nor  any  of  its  officers  for  the  recovery  of  his  remuneration. 

His  remedy  is  solely  and  exclusively  that  given  by  the  statute, 
which  contemplates  and  provides  for  the  presentation  of  his  claim 
by  the  commissioners  as  a  portion  of  their  expenditures,  and  its 
satisfaction  by  their  disbursement  of  the  amount  received  for  that 
purpose. 

Whetlier  even  that  remedy  has  not  been  lost  by  the  taxation  of 
the  commissioners'  bills,  without  including  those  of  the  surveyor  at 
the  same  time,  it  is  not  necessary  now  to  decide. 

The  right  of  the  commissioners  to  the  writ  of  mandamus  to 
enforce  payment  of  their  claims,  arising  out  of  the  proceedings  to 
straighten  and  widen  Broadway,  open  Sixty-eighth  street  and  extend 
Madison  avenue,  depends  upon  other  provisions  contained  in  the 
act  of  1813,  already  referred  to. 

It  is  claimed  in  their  behalf  that  the  right  exists,  whether  their 
claims  are  payable,  under  the  terms  of  the  act,  directly  out  of  the 
fund  provided  by  the  assessments  or  may  be  enforced  as  genera] 
liabilities  against  the  city. 

♦Laws  of  1815. 154,  chap.  153. 

t  Almy  V.  Harris,  5  John.,  175 ;  Stafford  v.  Ingersoll,  8  Hill,  80 ;  Cook  v.  Kell^ 
12  Abb.,  85,  74;  IcL,  406  ;  Pudlev  v.  Mayhew,  8  Com.,  9. 
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Bat  even  though  demands  against  corporate  oflScers  or  corpora- 
tions themselves  may,  under  certain  circumstances,  be  enforced  by 
mandamus,  where  an  action  for  damages  may  also  be  maintained 
in  favor  of  the  claimants,  the  courts  have  not  yet  gone  so  far  as  to 
hold  that  it  may  be  done  where  the  action  can  be  maintained  for 
the  recovery  of  money  claimed  to  be  due  and  owing.  On  the  con 
trary,  there  it  is  held  that  the  action  for  the  recovery  of  the  money 
or  debt  due  is  entirely  adequate  and  complete  for  the  party's  redress, 
and  he  is  accordingly  confined  to  that  remedy.* 

The  claims  presented  for  payment  by  the  commissioners  are 
very  much  like  those  adjudicated  in  these  authorities,  and  for  the 
enforcement  of  which  the  writ  of  mandamus  was  denied.  They 
are  claims  for  the  recovery  of  definite  and  specific  sums  of  money, 
and  for  that  reason  the  appropriate  subjects  of  ordinary  actions  at 
law,  unless  payable  exclusively  out  of  the  fund  created  by  the 
assessments. 

If  demands  due  from  the  corporation  could,  as  a  general  princi- 
ple, be  enforced  by  the  writ  of  mandamus  against  one  of  its  ofiioers, 
there  would  be  no  need  of  a  legal  action  for  their  recovery.  The 
action  would  then  become  the  exception,  instead  of  the  writ,  as 
the  latter  is,  at  present,  under  well-settled  principles  of  law. 

Besides,  if  the  claims  are  due  from  the  city,  as  other  debts  owed 
by  it  are,  that,  of  iteelf,  would  be  a  good  reason  for  denying  appli- 
cations for  their  payment  through  the  writ  of  mandamus  against 
one  of  its  officers.  Bj  the  statute  under  which  the  commissioners 
proceeded,  the  assessments  for  benefits  derived  by  adjacent  and 
qther  property  owners,  from  the  improvements  made,  are  rendered 
th^  final  source  from  which  all  payments  are  to  be  received.  The 
expenses,  in  the  end,  are  all  to  be  borne  by  persons  owning  or 
interested  in  the  property  benefited.f 

But  before  the  funds  can  be  derived  from  that  source,  expendi- 
tures are  required  to  be  made  to  persons  who  may  be  divested  of 
their  property  for  the  purpose  of  making  tbo  improvements,  and 
also  to   pay  expenses  incident  to  the   proceeuiu^^  themselves. 

♦People  V.  Mayor  of  New  York,  IB5  Wend.,  6S0;  P^ple  t.  fNny.  95  Barb.» 
78 ;  People  v.  Supervisors  of  Chensafo,  1  Kern.,  068;  Pfo^U.  ^  P^v^  '^or«  ol 
Fulton  Co.,  14  Barb.,  62. 

i  2  Revised  Laws,  419,  g  185. 
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Oreat  injustice  would  often  be  produced  by  deferring  their  pay- 
ment until  the  assessmentB  could  be  collected. 

Accordingly,  the  legislature  did  not  render  their  payment  depend-^ 
ent  U[ton  that  contingency.     The  amounts  which  might  become 
due  for  those  objects  were  not,  in  the  first  instance,  required  to  be 
paid  or.t  of  the  funds  derived  from  the  assessments.    ' 

Bat  for  the  payment  of  awards  for  property  taken,  proceedings 
by  way  of  actions  against  the  mayor,  &c.,  were  provided,  after 
the  expiration  of  four  months  from  the  confirmation  of  the  com- 
missioners' report*  And,  as  to  the  fees  and  expenditures  of  the 
commissioners,  an  uncj^ialified  duty  of  payment  was  imposed  upon 
the  same  body.f 

It  is  claimed  in  behalf  of  the  commissioners,  that,  as  the  law  pro- 
vides  expressly  for  a  remedy  by  action  in  favor  of  the  owners 
of  property  taken  for  the  purposes  of  the  improvements,  and 
omitted  to  do  the  same  for  the  recovery  of  the  fees  and  expenses 
of  the  commissioners,  an  action  for  the  latter  cannot  be  sustained. 
But  that  result  does  not  and  cannot  follow  from  this  omission,  if 
enough  can  still  be  found  in  the  act  to  warrant  an  action  at  law  in 
their  favor,  without  the  aid  of  tlie  other  provision. 

The  point  to  be  considered  is  whether,  under  the  settled  princi- 
ples of  law  relating  to  this  subject,  sufficient  has  been  provided  to 
secure  to  them  the  right  to  maintain  actions  at  law  in  which  their 
expenses  and  compensation  can  be  recovered.  That  there  has, 
would  seem  to  follow  from  the  fact  that  no  remedy  against  the 
fund  to  be  produced  by  the  assessments  has,  either  expressly  or  by 
reasonable  implication,  been  given  them ;  and  from  the  positive 
provision,  made  without  qualification,  that  the  compensation  and 
reasonable  expenses  of  the  commissioners  for  maps,  surveys, 
plans,  clerk-hire  and  other  necessary  expenses  and  disbursements, 
should  he  paid  by  the  mayor,  aldermen  and  commonalty  of  the  city 
of  New  York ;  that  the  amonnts  paid  should  be  included  in  the 
assessments  made  upon  persons  benefited  by  the  improvement,  and 
that  the  city  should  be  reimbursed  from  that  source4 

By  section  185,  the  moneys  paid  for  charges  and  expenses  of  the 
estimate,  assessment  and  report  that  may  be  made,  and  all  such  other 

•9  Revised  Laws,  418,  %  188.  $9  Revised  Laws,  419, 439,  gg  185, 189. 

fid.,  433,  g  189. 
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expenses,  disbursements  and  charges  as  maj  properly  attend  the 
proceedings  taken  to  open,  enlarge,  extend  or  otherwise  improve 
•streets,  are  to  constitute  a  claim  for  this  reimbnrsemcnt. 

This  provision  clearly  contemplates  their  payment  before  the 
collection  of  the  assessments,  and  payment,  too,  by  the  mayors 
aldermen  and  commonalty,  for  that  is  the  body  to  be  reimbursea 
by  the  provision  made. 

In  this  respect  it  is  in  complete  harmony  with  the  succeeding 
provision,  contained  in  the  other  section  referred  to.  And  that 
provides  for  the  payment  to  be  made  by  the  city,  and  for  including 
the  amounts  paid  in  the  assessments.  By  these  provisions,  the  duty 
of  the  city  to  pay  is  rendered  complete,  not  out  of  the  assessments, 
but  generally,  and  after  payment  the  amounts  paid  are  to  be  reim- 
bursed  to  it  from  the  assessments. 

It  would  be  difficult  to  create  such  an  obligation  by  clearer  terms ; 
no  room  appears  to  be  left  for  doubt  upon  the  subject  That  snch 
Rn  obligation  to  pay  may  be  enforced  by  action,  and  that  an 
action  is  the  appropriate  mode  of  enforcing  it,  is  well  sustained  by 
authority. 

"  If  a  new  right  is  created  by  statute,  and  no  remedy  is  prescribed 
for  the  party  aggrieved  by  the  violation  of  snch  right,  the  court, 
upon  the  principle  of  a  liberal  or  comprehensive  interpretation  of 
the  statute,  will  presume  that  it  was  the  intention  of  the  legislature 
to  give  to  the  party  aggrieved  a  remedy,  by  a  common-law  action, 
tor  the  violation  of  his  statutory  right,  and  he  will  be  permitted  to 
recover  in  an  appropriate  action  founded  upon  the  statute."  *  This 
principle  clearly  includes  the  claims  of  the  commissioners  for  their 
services  and  expenses  in  opening,  extending  and  widening  the 
streets  referred  to,  and  it  is  well  sustained  by  other  cases  relating 

to  the  same  subjectf 

Writs  of  mandamus  were,  therefore,  properly  denied  in  these 
applications  of  the  commissioners,  on  the  ground  mentioned  in  the 
orders  appealed  from. 

It  seems  to  have  been  supposed  by  the  appellants'  counsel  that 

»  aark  V.  Brown,  18  Wend.,  218, 220. 

t  Ewer  V.  Jones,  6  Mod.,  27;  Braithwaite  v.  Spinner,  5  Meea.  &  Wells,  826, 
827;  Dudley  t.  Mayhew,  8  Com.,  9, 19;  Stafford  v.  Mayor,  etc,  6  John.,  1,  7;  Id. 
541. 
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Cases  were  before  the  court  in  which  comrnissionere'  claims  were 
made  for  proceedings  to  locate  and  lay  out  the  Riverside  park.  That, 
however,  proves  to  be  a  misapprehension,  and  for  that  reason  it  is 
unnecessary  to  consider  the  effect  of  the  provisions  of  the  act  of 
1815,  concerning  such  improvements. 

The  orders  appealed  from  are  right,  and  they  should  be  affirmed, 
with  eosts. 

Datis,  P.  J.  and  Daniels,  J.,  concurred. 

Orders  affirmed,  with  costs. 


IIERMA;N'  COPPERMAN,  Plaintiff  in  Error,  v.  THE 
PEOPLE,  ETC.,  Defendants  in  Error. 

Stolen  goocU — reeeiter  of — indictment — former  transacUone  between   thief  and 

receiver — evidence  of. 

On  the  trial  of  an  indictment,  charging  the  offense  of  receiving  stolen  goods,  con- 
▼ersations,  had  between  the  accused  and  the  thief  on  former  occasions,  when  the 
accused  had  received  from  him  goods  similar  to  those  described  in  the  indict- 
ment, are  admissible  in  evidence  as  tending  to  show  guilty  knowledge  on  the 
part  of  the  receiver. 

A  charge  of  the  judge,  that  it  was  material  for  the  jury  to  determine  whether 
the  transaction  was  a  sale  or  pledge,  was  correct;  as,  if  it  was  the  former,  if  the 
sum  paid  were  very  much  leas  than  the  real  value  of  the  goods,  it  would  be  mate- 
rial on  the  question  of  notice. 

HVkit  of  error  to  the  Court  of  General  Sessions  of  the  Peace  in  and 
for  the  city  and  county  of  New  York.  The  facts  are  stated  in  the 
opinion. 

A,  Oakey  ITaU^  for  plaintiff  in  error.  The  judge  erred  in 
admitting  evidence  of  conversations  relating  to  prior  transactions. 
{Cifleman  v.  The  People^  1  N.  Y.  Sup.  Ct.  Eep.,  p.  3,  addenda ; 
The  People  v.  RandOy  3  Parker  Cr.,  339.) 

B.  K.  Phelpn^  for  defendants  in  error.  Evidence  3f  prior  trans^ 
actions  admissible  on  question  of  guilty  knowledge.  {Reg,  v 
2>imn,  1  Moody,  0.  C,  146 ;  Wood  v.   U.  S.^  16  Peters'  Sup.  Ct. 
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R.,  360 ;  3  Greenlf.  Ev.,  §  16 ;  Roscoe'e  Criin.  Ev.,  876 ;  Common' 
wealth  V.  Jenkinsj  76  Mass.  (10  Gray),  485 ;  Beg  v.  Foster^  29 
Eng.  L.  and  E.,  548.) 

Davis,  P.  J. : 

The  plaintiff  in  error  was  indicted  for,  and  has  bden  tried  and 
convicted  of,  the  offense  of  receiving  stolen  goods,  knowing  the 
same  to  have  been  stolen. 

The  offense,  charged  in  the  indictment,  is  alleged  to  have  been 
committed  on  the  30th  of  June,  1871,  in  receiving  two  parcels  of 
silk,  of  one  pound  each,  the  property  of  certain  persons  named 
(who  composed  the  firm  of  R.  Gardner  &  Co.),  stolen  from  them 
by  one  James  Robinson.  Robinson  was  the  principal  witness  on 
the  part  of  the  people.  He  was,  at  the  time  of  the  alleged  offense, 
and  for  some  years  before,  a  clerk  in  the  wholesale  establishment 
of  R.  Gardner  &  Co.  The  thetl  of  the  silk,  by  Robinson,  was  both 
proved  and  admitted.  He  testified  that  on  the  30th  of  June,  1871, 
he  took  the  silk  from  the  store  of  his  employers  and  carried  it  to 
the  plaintiff's  shop  and  sold  it  to  him  for  six  dollars.  The  value 
of  the  silk  was  shown  to  be  $17.50. 

Robinson  also  testified  that  he  had,  on  ten  or  twelve  occasions 
within  a  year,  before  the  transaction  charged  in  the  indictment, 
taken  fi'om  his  employers  goods  of  the  same  or  similar  kinds,  and 
pawned  or  sold  them  to  the  plaintiff.  That  on  the  first  two  occa- 
sions ho  pawned  the  goods,  taking  tickets  for  the  same,  which  he 
afterwards  sold  to  plaintiff,  and,  on  all  the  other  occasions,  he  sold 
the  goods  to  him  for  sums  much  less  than  their  real  value. 

The  plaintiff  in  error  was  a  licensed  pawnbroker,  and  it  was 
claimed  and  testified  to  in  substance  by  him  (and  other  testimony 
was  given  tending  to  establish)  that  he  had  received  the  goods  in 
pawn  in  the  course  of  his  business,  loaning  upon  them  the  sums 
stated  by  Robinson  to  have  been  paid.  But  three  questions  are 
made  on  the  part  of  the  plaintiff  in  error.  First.  That  the  court 
erred  in  admitting  conversations  which  related  to  such  transactions 
as  were  had  at  a  time  prior  to  the  one  embraced  in  the  indictment ; 
second,  that  the  court  erred  in  charging  the  jury  that  it  was  mate- 
rial for  them  to  consider  whether  the  indicted  act  was  a  pawn  or 
sale ;  and  third,  that  the  judge  erred  in  not  directing  an  acquittal 
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upon  the  evidence.  No  point  is  made  upon  any  informality  in  the 
record.  To  congtitnte  the  crimes  two  facts  were  necessary  to  be 
established : 

First.  That  the  goods  had  been  stolen. 

Second.  That  the  receiver  knew  at  the  time  of  receiving  them 
that  they  had  been  stolen. 

The  first  of  tliese  facts  was  conceded,  and  it  was  also  cleariy 
shown,  and  not  disputed,  that  the  plaintiff  in  error  received  the 
goods  from  the  person  who  had  stolen  them.  The  character  of  the 
act  of  receiving  them,  and  whether  that  act  was  accompanied  with 
tlie  gnilty  knowledge  required  by  the  statute,  were  the  controverted 
facts  of  the  trial* 

It  was  sought  on  the  part  of  the  people  to  show,  as  tending  to 
prove  the  guilty  knowledge,  that,  before  the  particular  act  charged, 
there  had  been  a  series  of  similar  transactions  between  tlie  same 
persons,  in  which  the  plaintiff  in  error  had  received  from  Robinson 
goods  similar  to  those  described  in  the  indictment  and  which  the 
latter  had  stolen  from  Gardner  &  Co.  The  fact  of  the  transactions 
was  not  objected  to ;  but  the  conversations  had  between  the 
accused  and  Bobinson  at  the  time  of  such  transactions  were  objected 
to  and  admitted  under  exception. 

We  think  the  court  committed  no  errot  in  admitting  such  con- 
versations. The  competency  of  such  evidence  was  affirmed  in 
Regina  v.  2)unn,*  and  we  are  aware  of  no  case  which  conflicts  with 
that  decision. 

The  evidence  offered  and  received  in  this  case  did  not  go  outside 
of  transactions  between  the  accused  and  Robinson.  It  related  to 
goods  stolen  by  him  and  directly  delivered  to  the  accused.  The 
goods  were  similar  in  kind,  and  were  received  in  each  case  under 
like  circumstances.  The  transactions  were  some  ton  or  twelve  in 
number,  and,  if  Robinson  were  believed,  they  were,  except  the  first 
two,  sold  at  prices  much  below  their  actual  value.  Robinson  was 
a  clerk  in  a  store,  engaged  in  stealing  from  his  employers  from  time 
to  time  and  carrying  the  stolen  goods  to  the  plaintiff 's  shop.  Now, 
while  the  precise  point  of  inquiry  for  the  jury,  was  whether  the 
plaintiff  knew,  when  he  took  the  packages  in  question,  that  Robin* 


•1  Moody  CC,  14a 
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son  had  stolen  them,  yet  the  mode  of  proving  such  knowledge  was 
not  restricted  to  what  transpired  at  the  time  of  the  very  act  charged 
in  the  indictment.  It  would  clearly  have  been  competent  to  have 
proved  that,  before  receiving  the  silk  in  qaestipn,  the  plaintiff  in 
error  had  stated  that  he  knew  Kobinson  was  stealing  goods  from 
his  employers  and  bringing  them  to  him,  and  from  such  an  admist 
sion  a  jury  might  find  that  he  knew  the  silk,  received  on  the  last 
occasion,  had  also  been  stolen. 

So  it  was  competent,  in  connection  with  the  transactions  them- 
selves, to  show  conversations  between  the  parties  which  tend  to 
establish  knowledge  of  their  real  character,  and  it  is  for  a  jury  to 
say  whether  they  go  far  enongh  to  sliow  that  the  receiver  knew  the 
nature  of  Bobinson's  acts,  both  in  those  and  in  the  last  transaction. 

It  is  for  the  jury  to  judge  whether  the  previous  conversations 
show  an  understanding  with  the  thief  or  a  knowledge  of  his  crime, 
and  conversations  having  a  tendency  to  show  either  of  those  things 
are  properly  admissible,  especially  when  accompanied  with  acts  of 
dealing  which  they  tend  to  characterize.  The  idea  that  each  con-, 
versation,  in  order  to  be  competent,  must  "  prove  that  the  thief 
communicated  his  crime,  or  that  the  receiver  admitted  his  know- 
ledge of  the  crime,"  cannot  be  sound,  because  such  a  rule  would 
take  from  a  jury  its  peculiar  province  of  determining  the  meaning 
of  the  language  used  by  the  parties,  their  intention  in  using  it  and 
the  inferences  justly  to  be  drawn  from  it. 

It  is  enough  that  the  conversation  tends  to  prove,  under  any  fait 
construction  a  jury  may  give  to  it,  the  guilty  knowledge  necessary 
to  be  found. 

This,  we  think,  is  the  rule  deducible  from  all  the  authorities,* 
and  we  think  there  was  no  departure  from  this  rule  on  the  trial. 

The  objection  to  the  charge  is  not  well  founded.  It  became 
quite  material  for  the  jury  to  determine  whether  the  transaction, 
charged  in  the  indictment,  was  a  sale,  or  a  pawn  to  secure  a  loan. 
Robinson  testified  that  it  was  a  sale ;  the  plaintiff  in  error,  that  it 
was  a  pawn. 

The  price  paid,  if  a  sale,  being  much  less  than  value,  was  a  cir- 

*2  Ross,  on  Crimes,  776  (8d  ed.);  8  Oreenl.  E.^  g  15 ;  16  Peten,  860 ;  Roscoe 
Crim.  E.,  876 ;  Commonwealth  v.  Jenkins,  76  Mass.  (10  Gray),  486;  Beg.  v.  Foster 
20  Eng.  T4.  and  Eq.,  648. 
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cainstance  to  be  considered  by  the  jury ;  but  if  a  pawn  to  secure  a 
loan,  the  amount  loaned  was  not  material  as  bearing  on  the  ques- 
tion of  notice. 

Besides,  as  the  court  charged,  in  substance,  that  if  Robinson  had 
testified  falsely  in  any  material  point,  he  was  to  be  disbelieved  in 
al)  respects,  and  it  was  with  reference  to  the  conflict  between  his 
and  the  plaintifiTs  evidence  as  to  the  character  of  the  transactions, 
that  the  charge  called  the  special  attention  of  the  jury  to  that  sub- 
ject, and  in  that  regard  it  was  very  favorable  to  the  plaintiff  in 
error. 

In  respect  ^o  the  third  point,  it  need  only  be  said  that  there  was 
a  conflict  of  evidence  quite  too  great  to  have  justified  a  direction 
of  acquittal. 

The  court  submitted  every  question  with  entire  fairness  to  the 
jury,  and  the  case  was  one  peculiarly  within  their  province. 

If  the  case  could  be  disposed  of  on  the  merits,  the  judgment  should 
be  afilrmed ;  but  for  reasons  assigned  in  the  opinion  of  Daniels,  J., 
in  Hildebrcmd  v.  The  People^  decided  at  tiie  present  term,  the 
proper  coarse  is  to  dismiss  the  writ. 

DoNOHUB  and  Daniels,  JJ.,  concurred. 

Writ  dismissed.  The  record  was  afterwards  amended  by  con- 
sent of  the  district  attorney,  and  the  judgment  was  affirmed. 


DEIDERICK  HILDERBRAND,  Plaintiff  in  Eeeob,  v.  THE 
PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Defendants 
IN  Ebbob. 

Larceny —derKi  entry  of  judgment -^  what  AotUd  canUUn. 

A  treasary  note  of  the  denomination  of  fifty  dollars  was  handed  to  the  plalntiif 
in  error  to  take  ten  cents  out  of  it,  for  the  payment  of  a  glass  of  8oda-wa<»r ;  he 
appropriated  the  entire  amount  of  the  note  to  his  own  use  ;  hdd,  that  upon  proof 
of  these  facts  he  could  be  convicted  of  1a;*ceny. 

The  retom  stated  that  the  prisoner  appeared  in  his  own  proper  person  and  was 
in  due  form  of  law  tried  and  convicted  ;  held,  that  as  it  nowhere  stated  that  he 
left  the  court  after  he  so  appeared,  the  presumption  is  that  he  remained  and  waa 
present  during  the  whole  of  the  trial. 

Hm  clerk's  entry  of  the  judgment  pronoui'ced,  is  not  required  to  state  what 
d  the  verdict  and  preceded  the  scntei  ^e,  and  it  need  not  appear  from  it 
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tliat  the  prisoner  was  asked,  before  sentence,  whether  he  had  anything  to  say  wny 
the  sentence  should  not  be  pronounced  upon  him  for  the  offense  of  which  he  had 
been  convicted. 

To  review  the  conviction  and  Judgment  in  criminal  cases,  requires  a  formal 
judgment  record  to  be  made,  signed  and  filed,  and  if  that  is  not  shown  by  the 
return  to  have  been  done,  the  court  has  nothing  before  it  on  which  the  case  can 
be  properly  considered. 

When  a  record  shall  be  made,  signed  and  filed  as  the  statute  prescribes,  and  it 
shall  not  appear  from  it,  that  this  inquiry  was  made  of  the  defendant  before  he 
was  sentenced,  then  it  may  be  necessary,  for  that  reason,  to  reverse  the  judgmetU 
pronounced,  but  not  the  conviction. 

Writ  of  error  to  the  Court  of  General  Sessions  of  the  city  of 
New  York,  to  review  the  judgment  of  that  court  entered  upon  tlie 
conviction  of  the  plaintiff  in  error  of  the  crime  of  grand  larceny. 
The  facts  appear  in  the  opinion.  The  court  charged  the  jury  that 
if  they  were  satisfied  that  the  complainant  handed  to  the  prisoner 
A  fif);y-dollar  bill,  for  him  to  change  and  take  ten  cents  out  of  it, 
and  return  to  him  the  balance  of  the  fitly  dollars;  and  if,  when  the 
bill  was  so  delivered  to  the  prisoner,  he  understood  that  the  bill  had 
been  so  handed  to  him  for  the  sole  and  only  purpose  of  having  it 
changed,  and  taking  out  ten  cents,  and  delivering  the  balance  of  the 
money  to  the  complainant,  and  that,  when  the  prisoner  took  the  bill, 
he  intended  to  convert  the  balance,  over  and  above  the  ten  cents,  to 
his  own  use,  they  should  convict  the  prisoner  of  grand  larceny. 

Wm.  F.  Kintzing^  for  the  plaintiff  in  error, 

B.  K.  PhdpSy  District  Attorney,  for  defendants  in  error. 

Daniels,  J. : 

The  plaintiff  in  error  was  convicted  of  the  crime  of  grand  lar- 
ceny, upon  evidence  showing  that  a  treasury  note  of  the  denomina- 
tion of  fifty  dollars,  was  handed  to  him  to  take  ten  cents  out  of  it 
for  the  payment  of  a  glass  of  soda  water.  Instead  of  doing  that,  be 
appropriated  the  entire  note  to  his  own  use,  and  the  court  charged 
the  jury  that  they  could  convict  of  larceny  upon  this  proof. 

An  exception  was  taken  to  that  portion  of  the  charge,  which  in 
effect  was  the  only  exception  in  the  case ;  for  those  previously 
taken,  simply  presented  the  same  point  in  a  different  form. 
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That  the  plaintiff  in  error  could  properly  be  convicted  of  larceny 
on  proof  of  those  facts,  is  a  proposition  which  the  authorities  have 
settled  against  the  prisoner.*  It  is  also  urged,  in  the  prisoner's 
behalf,  that  it  does  not  appear  that  he  was  present  during  the  trial. 
The  return  states  that  he  appeared  in  his  own  proper  pei-son,  and 
was  in  due  form  of  law  tried  and  convicted.  As  it  is  nowhere 
stated  that  he  left  the  court  after  he  so  appeared,  the  presumption  is 
that  he  did  remain  and  was  present  during  the  whole  of  the  trial  ^ 
certainly,  no  presumption  to  the  contrary  can  be  entertained,  as 
long  as  nothing  appears  to  support  such  an  inferenccf 

The  remaining  objection,  taken  in  behalf  of  the  prisoner,  is  made 
upon  the  omission  of  the  return  to  show  that  he  was  inquired  of, 
before  sentence,  whether  he  had  anything  to  say  why  the  sentence 
should  not  be  pronounced  upon  him  for  the  offense  of  which  he 
had  been  convicted  by  the  jury. 

From  the  return  made  to  the  writ  of  error,  it  cannot  be  deter- 
mined whether  this  requirement  of  the  common  law  was  observed 
in  this  case  or  not.  No  record  of  the  proceedings  is  contained  in  the 
case,  showing  what  did  transpire  between  the  conviction  and  sen- 
tence. All  that  has  been  brought  before  the  court  by  the  writ  of 
error,  after  the  verdict,  is  the  clerk's  entry  of  the  judgment  pro- 
nounced. That  entry  is  not  required  to  state  what  succeeded  the 
verdict  and  preceded  the  sentence,  and  if  made  as  it  is  required 
to  be,  could  not  show  whether  this  inquiry  was  made  or  not. 
What  the  entry  is  to  contain,  is  prescribed  by  the  statute  of  the 
State.  It  is  required  to  contain  a  brief  statement  of  the  offense 
for  which  the  conviction  shall  have  been  had,  abridged  to  such  an 
extent  from  the  indictment  as  to  be  suflScient  to  maintain  the  aver- 
ments relating  to  it,  necessary  to  be  made  in  an  indictment  against 
the  same  person  for  a  second  offense,  with  the  judgment  pronounced 
upon  the  conviction4  Nothing  but  the  conviction,  with  the 
description  of  the  offense  for  which  it  may  have  been  had,  is 
required  to  precede  the  entry  of  the  judgment  pronounced,  while 
the  inquiry  mentioned  must  follow  the  conviction  and  precede  the 
judgment. 

•People  V.  Call,  1  Denio,  120;  People  v.  McDonald,  48  N.  Y.,  61 ;   Reg.  v. 
McKale,  11  Cox  0.  C,  83. 
i  Stephens  v.  People,  19  N.  Y.,  549.      1 8  R.  S.,  5tli  ed.,  1081, 1082,  g§  5  and  a 
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And  it  is  just  what  the  statute  has  nowhere  required  to   be 
diitered  by  the  clerk  in  his  minutes;  consequently,  it  is  a  circum 
stance  which,  in  the  ordinary  course  of  the  proceedings  prescribed 
by  the  stiitute,  could  not  properly  appear  by  the  entries  required  to 
be  made  by  the  clerk  in  his  minutes. 

If  the  judgments  pronounced  in  criminal  cases,  are  to  be  reversed 
for  the  reason  that  a  return,  like  the  present*  one,  does  not  show 
whether  this  inquiry  was  made  or  not,  very  few  criminal  judgments 
can  be  maintained,  even  though,  in  all  of  them,  the  most  scrupulous 
care  may  have  been  taken,  to  conform  strictly  to  this  requirement 
of  the  common  law. 

The  purposes  for  which  the  clerk  is  required  to  make  the  entries 
in  his  minutes,  are  mentioned  in  the  statute,  and  that  of  returning 
them  as  the  record  in  the  case,  in  answer  to  a  writ  of  error,  is  not 
among  them.  These  purposes  are  to  enable  the  clerk  to  transmit 
a  proper  statement  of  criminal  convictions  and  judgments  to  the  sec- 
retary of  state,  to  supply  the  sheriff  with  a  proper  transcript  to 
convey  tlie  convict  to  prison,  and  to  constitute  evidence  of  the 
conviction  and  sentence  where  no  record  of  the  judgment  has  been 
signed  and  filed  ;*  while  the  judgment,  the  writ  of  error  issues  to 
leview, is  that  which  is  rendered  upon  the  indictment — the  complete 
judgment  in  the  case.  This  is  evident  from  the  circumstance  that 
the  prisoner  is  given  the  right  to  require  the  district  attorney  to 
make  up  a  record  of  the  judgment,  and  in  case  he  fails  for  ten 
days  afterward  to  do  so,  the  defendant  himself  may  cause  the  same 
to  be  made  up,  signed  and  filed.f  There  would  be  neither  neces- 
sity for,  nor  propriety  in  such  a  provision,  if  the  judgment  could 
be  reviewed  on  the  clerk's  entries.  And  no  other  object  can  have 
been  designed  to  have  been  subserved  by  its  enactment,  than  to 
place  the  proceedings  in  such  a  form  as  would  enable  the  defendant 
to  have  them  reviewed  by  writ  of  error.  That  the  entries  of  the 
clerk  are  not  designed  to  be  such  a  record,  is  further  evident  from 
the  section  providing  when  the  minutes  may  be  used  as  evidence; 
for,  by  the  express  terms  used,  that  can  only  be  done  in  cases  where 
no  record  of  the  judgment  has  been  signed  and  filed.  X 

•8  R.  S.,  5tli  ed.,  1083,  1083,  §§  7,  12, 18,  14. 

1 8  R.  S.,  5tli  ed.,  1081, g  4.  tSK  8.,  6th  ed.,  1082,  §  12. 
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The  bill  of  exceptions  provided  for,  also,  is  to  be  retained  upon 
writ  of  error,  as  aathorized  at  the  time  of  the  enactment  of  the 
statute,  in  personal  actions.  *  And  that  could  only  be  done  at  that 
time,  in  those  actions  where  a  formal  judgment  record  had  been 
made,  signed  and  filed. 

The  entire  mode  of  proceedings,  prescribed  for  reviewing  the  con- 
viction and  judgment  in  criminal  cases,  requires  a  formal  judgment 
record  to  be  made,  signed  and  filed ;  and  if  that  is  not  shown  by 
the  return  to  have  been  done,  the  court  has  nothing  before  it  on 
which  the  case  can  be  properly  considered.  To  allow  the  practice, 
adopted  in  the  present  instance,  to  be  substituted  for  that  devised 
by  statute,  would  be  dangerous  in  the  extreme.  Certainly  a  large 
majority  of  the  felons  in  the  State  prisons  of  the  State  would  be 
set  at  liberty  under  it,  if  the  clerk  omitted  from  his  minutes,  what 
the  law  does  not  require  to  be  entered  in  them,  a  statement  of  the 
circumstance  that  the  defendant  was  asked  whether  he  had  any- 
thing to  say  why  sentence  should  not  be  pronounced  upon  him, 
and  that,  too,  when  in  all  the  cases,  the  inquiry  may,  in  fact,  have 
been  made. 

In  the  absence  of  a  record,  the  court  has  nothing  before  it,  on 
which  it  can  say  whether  the  objection  now  under  consideration,  is 
well  founded  or  not.  When  a  record  shall  be  made,  signed  and 
filed,  as  the  statute  prescribes,  and  it  shall  not  appear  from  it  that 
this  inquiry  was  made  of  the  defendant  before  he  was  sentenced, 
then  it  may  be  necessary,  for  that  reason,  to  reverse  the  judgment 
pronounced,  but  not  the  conviction. 

In  that  event,  as  the  conviction  was  in  all  respects  regular,  the 
defendant  would  have  to  be  brought  again  before  the  court,  in 
order  to  have  the  inquiry  made  of  him,  before  the  sentence,  whether 
he  has  anything  to  say  why  sentence  should  not  be  pronounced ; 
for,  where  the  conviction  is  regular,  that  is  all  the  defendant  can 
be  entitled  to  for  the  purpose  of  redressing  the  error,  under  the 
terms  of  the  statute  relating  to  these  cases,  f 

But,  as  no  record  has  been  made  by  which  the  point  can  now  be 
brought  before  the  court  for  its  consideration,  the  judgment  entered 

•  Id.,  1Q29,  %29.  t  lAW8  of  1868, 406. 
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in  the  clerk's  minutes  can  be  neither  affirmed  nor  reversed,  but  the 
writ  of  error  should  be  dismissed.* 


Dayis,  p.  J.,  and  Donohub,  J.,  concurred. 


Writ  of  error  dismissed. 


JOHN  B.  GREENE,  Respondent,  v.  THE  MAYOR,  Eto,  OF 
THE  CITY  OF  NEW  YORK,  Appellant. 

Oaniraet — void  under  section  104,  of  chapter  137,  Lawi  qf  1870,  when  made  wUhoui 

adwrtumg. 

The  plaintiff  entered  into  a  contract  with  the  commissioner  of  public  works,  tor 
laying  water-pipes  in  the  city  of  New  York,  and  performed  work  and  furnished 
materials  thereunder.  The  contract  was  not  founded  upon  sealed  bids  or  pro- 
posals, made  in  compliance  with  public  notice,  as  required  by  section  104,  of  chap- 
ter 187,  Laws  of  1870.    Hdd,  that  the  contract  was  Toid.  \ 

The  case  of  The  People  ex  reL  Nonano  r.  Van  Ncrt  (64  Barb.,  HOS)  distinguished. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury. 

This  action  was  brought  by  the  plaintiff  to  recover  the  sura  of 
$52,748.08,  with  interest  from  the  10th  of  November,  1871,  for 
work  executed,  and  supplies  furnished  by  him,  under  and  pursuant 
to  two  contracts,  entered  into  on  the  1st  day  of  July,  1871,  by  and 
between  him  and  the  commissioner  of  public  works,  in  behalf  of 
the  defendant,  in  laying  water-pipe&  to  extend  the  distribution 
of  Croton  water  through  the  city. 

It  was  alleged  in  the  complaint,  that  the  work,  labor  and  services 
had  been  duly  certified  by  the  chief  engineer  of  the  Croton  aque- 
duct and  the  commissioner  of  public  works,  and  that  upon  the  10th 
day  of  November,  1871,  the  said  commissioner  made  the  necessary 
requisitions  upon  the  comptroller  of  the  city  for  the  payment  of  the 
plaintiff,  and  that  plaintiff's  claim  had  been  duly  audited  by  the 
finance  department. 

•  Weed  v.  People,  81  N.  Y.,  4«S. 


GREENE  V.  MAYOR,  nrrc.,  OF  N.  Y.  CITY.  25 

FiBST  Dbfartmbnt,  March  Tbhm,  1874. 

The  defendant  alleged  that  the  contract  with  the  plaintiff  was 
void,  as  the  same  was  not  founded  upon  sealed  bids  or  proposals, 
made  in  compliance  with  public  notice,  duly  advertised  for  ten 
days  in  newspapers  in  the  city  of  Nfew  York,  as  required  by  the 
charter ;  and  he  also  alleged,  upon  information  and  belief,  tliat  the 
prices  or  rates  allowed  to  the  plaintiff  by  his  contract  were  exces- 
sive and  extravagant. 

When  the  case  came  on  for  trial  at  circuit,  the  judge  granted  a 
motion  for  judgment  in  favor  of  the  plaintiff  and  directed  the  jury 
to  find  a  verdict  for  the  plaintiff  for  the  amount  claimed,  with  inte- 
rest. From  the  judgment  entered  on  this  verdict,  the  defendant 
appealed. 

^.  Ddqfield  SmUhj  corporation  counsel,  for  the  appellant. 

John  n.  Straiha/n^  for  the  respondent. 

DoNOHUE,  J.: 

Appeal  from  a  judgment  in  plaintiff's  favor.  The  facts  are, 
that  the  plaintiff,  under  a  contract  with  the  department  of  public 
works,  performed  the  work  sued  for,  and  the  answer  of  the  defend- 
ants is,  that  in  substance  the  contracts  are  made  without  advertis- 
ing for,  or  inviting  sealed  bids,  as  required,  by  section  104,  chapter 
137,  Laws  of  1870.  The  further  defense  that  the  work  was  charged 
at  extravagant  prices,  was  abandoned  on  the  trial  and  on  the 
appeal. 

The  claim  on  the  part  of  the  city  is,  substantially,  that  in  order 
to  protect  itself  from  the  ordinary  liability,  which,  as  a  corporation, 
it  might  be  under,  for  contracts  improvidently  made  by  its  agents 
and  servants,  section  104  was  passed ;  and,  the  intent  and  object  of 
that  law,  is,  that  in  cases  calling  for  expenditures  of  $1,000,  unless 
three-fourths  of  the  common  council  otherwise  decided,  sealed  bids 
should  be  invited  and  the  work  done  under  some  of  these  bids. 
Whatever  may  be  the  argument  in  the  case  as  to  the  price  being 
reasonable,  the  court  can  only  look  at  the  plain  words  of  the  act, 
and,  no  matter  how  meritorious  the  plaintiff's  claim,  follow  that  law  r 
and,  unless  there  is  something  that  takes  this  work  out  of  the  ordi- 
nary rule,  the  plaintiff  must  tail. 

Hun— Vol.  L  4 
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The  plaintiff  claims  that  by  an  act,  subsequent  to  that  above 
quoted,*  there  is  a  provision  authorizing  the  comptroller  to  borrow 
$500,000,  for  the  improvement  of  the  lower  reservoir,  and  for 
increasing  the  supply  of  water  in  the  lower  part  of  the  city,  under 
the  direction  of  the  department  of  public  works,  under  which  act 
this  work  was  done;  and  plaintiff  contends,  under  the  authority  of 
Navano  v.  Van  Nort^  f  that  the  provision  renders  advertising  for 
bids  unnecessary.  In  that  case,  the  court  held,  expressly,  that  the 
act  under  which  that  work  was  done,  placed  a  discretion  in  the 
commissioner,  inconsistent  with  doing  the  work  under  such  bids ; 
in  fact,  holding  that  the  terms  of  the  act  expressly  permitted  the 
work  being  so  done. 

In  this  case,  the  section  relied  on,  to  bring  the  case  within  the 
Navano  v.  Ya/n  Nort  case,  vests  no  discretion  in  the  commissioner, 
other  than  that  in  regard  to  any  other  work  which  the  law  places 
in  his  department.  All  work  to  be  done  under  the  commissioner, 
is  to  be  done  under  such  bids,  and  it  is  hard  to  see  any  distinction 
between  the  work  here  provided  for  and  any  other.  The  section 
104  is  one  of  great  importance  to  the  city,  acting  through  its 
agents,  and  one,  the  policy  of  which  the  court  is  bound  to  sustain. 
The  work  here  is  the  ordinary  work  of  the  department,  and  should 
have  been  done  in  the  ordinary  way.  The  plaintiff  furnishes  no 
excuse  for  the  mode  in  which  his  contract  was  made,  and  he  must 
fail.    Judgment  should  be  reversed,  and  new  trial  ordered. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the 
event. 

•8  6,  chap.  888,  Laws  187a  t^  Barb.,  20S. 
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THE  PEOPLE  EX  bel.  THOMAS  P.  ELDEIDGE  and  othem 

V.  ENOCH  L.  FANCHER,  Jdbteoe. 

Mabeat  corpus — res  a^jydUaia — dd^  frauduisndy  amtraeted — discharge  from. 

One  Friedlander,  who  was  in  the  custody  of  the  sheiiir,  under  an  execution 
issued  against  his  person  in  favor  of  Eldridge  and  others,  applied  to  Mr.  Justice 
Fakchbr,  on  habeas  corpus,  to  obtain  his  discharge.  The  sheriff,  in  his  return, 
alleged  that  a  writ  of  Jiabeas  corpus  had  previously  been  granted  by  Mr.  Justice 
HoBiKSOK,  on  the  application  of  the  said  Friedlander,  and  that  the  judge  had  then 
decided  that  he  was  not  entitled  to  his  discharge,  and  that  the  adjudication  was 
made  on  the  same  facts,  on  which  he  now  asks  his  discharge  in  this  proceeding. 
To  this  return,  the  prisoner  put  in  a  traverse,  denying,  as  a  matter  of  fact,  that 
the  case,  as  then  presented,  had  been  presented  to,  and  passed  on  by  Judge  Rob- 
IKSON.  To  this  the  sheriff  demurred.  Held,  on  the  demurrer,  that  the  case  was 
not  res  ac^ndieata. 

Article  6,  of  chapter  5,  title  1,  part  2,  of  the  Revised  Statutes,  entitled,  **0f 
voluntary  assignments,"  was  not  abolished  by  the  passage  of  the  non-imprison- 
ment act  of  1831  (the  Stillwell  act). 

Cebttobabi  to  review  the  decision  of  Mr.  Justice  Fancheb,  dis- 
cliftrging,  on  habeas  corpus,  one  Max  Friedlander  from  the  custody 
of  the  bberiff,  under  an  execution  against  the  person  of  Friedlander 
in  favor  of  Eldridge  and  others. 

The  relators  obtained  judgment  against  Friedlander  on  the  29th 
of  August,  1871,  for  $2,572.89,  and,  on  the  24th  of  September, 
1872,  after  an  execution  upon  the  said  judgment  against  the  pro* 
perty  of  the  said  Friedlander,  had  been  duly  issued  to  the  sheriff,  and 
returned  by  him  unsatisfied,  an  execution  against  his  person  was 
issued  to  the  sheriff,  upon  which  he  held  Friedlander  at  the  time 
of  the  issuing  the  writ  of  habeas  corpus  by  Mr.  Justice  Fanoheb. 

On  the  5th  of  August,  1872,  Friedlander  applied,  by  petition, 
to  one  of  the  judges  of  the  Court  of  Common  Pleas,  that  his  estate 
might  be  assigned  for  the  benefit  of  all  his  creditors,  and  that  his 
peison  might  thereafter  be  exempted  from  arrest  or  imprisonment, 
by  reason  of  debts  arising  upon  contracts,  pursuant  to  article  5, 
chapter  5,  title  1,  part  2,  of  the  Revised  Statutes,  entitled,  ^^  Of  vol- 
untary assignments,"  and,  on  the  18th  of  October,  1872,  the  said 
petition  and  relief  were  granted. 

An  application  was  afterward  made  by  Friedlander,  upon  a  habeas 
vOTpus,  to  obtain  his  discharge  from  imprisonment  upon  the  cxecu 
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tiou  against  his  person  in  favor  of  the  i-elators.  The  judge  refused 
to  release  him.  The  relators  claimed  that  the  former  application 
was  founded  upon  tlie  same  fieu^ts  as  the  present  one.  This  was 
denied  bj  Friedlander. 

G.  A.  SeixaSy  for  the  relators. 

Thomas  Allison  dk  Boratio  F.  Averill^  for  Friedlander. 

DONOHUB,  J. : 

In  this  case,  the  relator  asks  a  review  of  the  proceedings  of 
Judge  Fancheb,  discharging  one  Friedlander  from  custody  on 
habeas  corpus. 

The  facts  are,  that  Friedlander,  owing  debts  on  contracts  fraudu- 
lently made,  applied,  under  article  5,  chapter  5,  part  2,  of  the 
Kevised  Statutes  of  this  State,  to  procure  the  exemption  of  his 
person  from  imprisonment  nnder  that  act.  He  duly  made  the 
assignment  and  obtained  his  discharge  under  that  act,  and,  being 
imprisoned  in  actions  on  some  of  the  contracts  made  prior  to  his 
application,  applied  to  Judge  Robinson,  on  habeas  corpus^  to  obtain 
his  discharge,  which  was  denied.  He  then,  on  a  new  writ,  applied 
to  Judge  Fancher,  who,  after  hearing,  granted  the  discharge  sought 
now  to  be  reviewed. 

The  first  point  raised  by  the  relator's  counsel,  is  that  the  ques- 
tion was  res  adjudicata.  Any  system  of  law  which  would  keep  a 
prisoner  in  custody,  when  the  facts  show  him  entitled  to  his  dis- 
charge, would  be  a  perversion  of  justice,  and,  unless  thfire  is  some 
reason  to  believe  that  the  case  and  questions,  as  presented  to  Judge 
Fancheb,  had  already  been  passed  on  by  Judge  Hobinson,  tiie 
point  taken  must  fail.  In  looking  at  the  record,  we  find  that  the 
proceedings  before  Judge  Bobinson  were  set  up  as  a  bar  here,  and 
that  to  such  return  the  prisoner  put  in  a  traverse,  denying,  as  a 
matter  of  fact,  that  the  case,  as  then  presented,  had  been  presented 
to,  and  passed  on  by  Judge  Bobinson.  To  this  the  sheriff  demur- 
red, and,  on  that  demurrer.  Judge  Fancheb  5:ave  judgment.  The 
case  hardly  presents  such  a  state  of  facts  as  bhng%  the  relatot 
within  the  rule  laid  down  in  the  Barry  v.  Mfn  rcX  c^^e*^^    Th€ 

•25  Wend.,  64, 
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rule  is  there  stated  a8  broadly  as  coarts  could  well  go  where  liberty 
was  concerned,  and  any  extension  of  the  rule  would  work  injustice. 
As  Judge  SoBiNSON  did  not  pass  on  the  case  as  presented  to  Judge 
Fancher,  this  point  must  fail. 

The  next  ground  taken  by  the  relator,  is  that  the  non-imprison- 
ment act,  in  fact,  abolished  the  article  under  which  the  original 
discharge  was  sought,  because  it  made  provision  in  respect  to  debts 
fraudulently  contracted,  and  the  mode  of  discharging  them.  In 
this  the  relator  is  mistaken.  After  the  non-imprisonment  act  was 
passed,  no  discharge  under  any  other  provision  as  to  simple  con- 
tract debts,  without  fraud,  was  needed,  and  the  article  thus  on  the 
st&tute  book,  and  continued  in  law  for  forty  years,  has  only  debts, 
fraudulently  contracted,  and  on  which  persons  can  be  arrested,  to 
act  on. 

Again,  that  the  act  of  1831,  non-imprisonment  act,  provides  a 
mode,  after  arrest,  of  obtaining  a  discharge,  gives  no  evidence  that 
the  legislature  did  not  intend  to  give  the  debtor  a  mode  at  any 
time  before  arrest  or  final  judgment,  in  which  he  could,  on  his  own 
motion,  and  on  a  surrender  of  all  he  possessed,  obtain  such  dis- 
charge. Article  6  provides  for  an  entirely  different  proceeding, 
and  has  no  application  to  the  rights  claimed  by  Friedlander. 

Where,  aa  in  this  case,  in  order  to  obtain  his  original  discharge, 
the  defendant  had  to  assign  all  he  possessed,  and  where  it  must 
be  taken  he  did,  there  does  not  seem  to  be  any  good  reason  to 
strain  the  law  to  hold  him. 

Dahiels,  J.,  concurred. 

Pio^edings  affirmed. 
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JOHN  L.  BROWN,  Appbllaot,  v.  THE  MAYOR,  Em,  OF 
THE  CITY  OF  NEW  YORK,  Respondent. 

Coniract  bjf  eommisiianer  of  pubUe  works — when  wnd  under  acts  of  1857  an<f 
1861  — certificate  of  commimoners  under  chap,  580,  Laws  of  1872 — what  U  muM 
contain. 

On  the  27th  of  September,  1870,  the  commissioner  of  public  works,  ic  behalf 
of  the  city,  entered  into  a  contract  with  the  plaintiff  for  regulating,  grading  and 
setting  curb  and  gutter  stones  in  Tenth  avenue,  from  Manhattan  to  One  Hundred 
and  Fifty-fifth  street,  and  flagging  the  sidewalk  thereof,  without  complying  with 
the  provisions  of  section  88  of  chapter  446  of  the  Laws  of  1857,  and  chapter  808 
of  the  Laws  of  1861,  requiring  all  contracts  to  be  founded  on  sealed  proposals, 
made  in  compliance  with  public  notice;  held^  that  the  contract  was  void. 

Section  1  of  chapter  888  of  the  Laws  of  1870  contains  the  following  clause . 
'*  The  commissioner  of  public  works  is  hereby  directed  to  immediately  contract 
for  the  regulating  and  grading  of  the  Tenth  avenue,  from  Manhattan  street  to 
One  Hundred  and  Fifty-fifth  street;*'  hdd,  that  as  the  contract  in  suit  provided 
for  the  setting  of  the  curb  and  gutter  stones  and  flagging  the  sidewalk,  as  well 
as  for  regulating  and  paving  the  avenue,  it  was  unauthorized  by  the  statute  and 
void. 

StmiUe,  that  the  statute  merely  authorized  the  commissioner  to  contract,  without 
preliminary  action  of  the  common  council  or  other  local  authority.  It  did  not 
direct  the  manner  of  contracting,  and  the  contract  should,  therefore,  be  made  in 
compliance  with  the  existing  laws,  and  not  arbitrarily,  on  such  terms  and  with 
such  persons  as  the  commissioner  might  choose. 

The  commissioners,  appointed  under  chapter  580  of  the  Laws  of  1870,  indorsed 
upon  the  plaintiflf's  contract,  a  certificate  that  they  were  **  satisfied  that  there  has 
not  been  any  firaud  in  relation  to  the  making  or  entering  into  the  said  contract;** 
keld^  that  this  was  not  sufllcient,  the  statute  requiring  them  to  certify  that  "  they 
are  satisfied  that  no  fraud  has  been  perpetrated  in  relation  thereto  or  in  the  per- 
formance thereof.** 

Appeal  from  a  judgment  entered  on  an  order  of  the  judge  before 
whom  the  cause  was  tried,  dismissing  the  complaint. 

John  E.  Devdin^  for  the  appellant. 

E,  Ddafidd  Smithy  corporation  couufeel,  for  the  respondent. 

Davis,  P.  J. : 

This  action  was  tried  before  Mr.  Justice  Van  Brunt,  at  circuit. 
At  the  close  of  the  plaintiff's  case,  the  complaint  was,  on  motion 
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of  defendant's  counsel,  dismissed  with  costs.  The  action  was 
brought  upon  a  contract,  made  by  the  commissioners  of  public 
works  on  behalf  of  the  city,  with  the  plaintiff,  on  the  27th  of  Sep- 
tember, 1870,  "for  regulating,  grading  and  setting  curb  and  gutter 
stones  in  Tenth  avenue,  from  Manhattan  to  One  Hundred  and 
Fifty-fifth  street,  and  flagging  the  sidewalk  thereof."  The  ques- 
tions raised  upon  the  motion  to  dismiss  the  complaint  were  6ul> 
stantially :  First,  that  the  commissioners  of  public  works  had  no 
authority  under  the  law  to  enter  into  the  contract.  Second,  that 
the  eoiitract  was  not  founded  upon  sealed  proposals,  in  compliance 
with  the  provisions  of  section  38  of  the  charter  of  1857,  and  section 
1  of  the  act  of  April  17tli,  1861,  entitled  "  An  act  relative  to  con- 
tracts by  the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York."  Third,  that  the  certificate  of  the  contract  commissionere, 
appointed  under  the  provisions  of  chapter  580  of  the  Laws  of  1872, 
was  not  in  accordance  with  the  requirements  of  the  act,  and  did  not 
validate  the  contract  or  relieve  it  from  the  objections  as  to  the 
authority  of  the  officers  who  made  it. 

On  these  grounds  .the  learned  justice  granted  the  motion.  Sec- 
tion 38  of  the  charter  of  1857,  and  the  act  of  April  17th,  1861,* 
require  that  all  contracts  shall  be  made  by  the  appropriate  heads 
of  department,  and  shall  be  founded  on  sealed  proposals,  made  in 
compliance  with  pubKc  notice,  advertised  in  such  newspapers  of 
tlie  city  as  may  be  employed  for  tliat  purpose ;  that  such  notice 
shall  be  published  ten  days,  and  that  all  contracts  shall  be  given  to 
the  lowest  bidder,  who  shall  give  security.  It  was  substantially 
conceded  at  the  trial,  that  the  contract  in  suit  had  been  made 
by  the  commissioner  of  public  works  with  plaintiff^,  without  com- 
pliance with  any  of  the  requirements  of  the  above  provisions.  It 
has  been  repeatedly  held  that  a  contract  so  made  is  void.t 

It  is,  however,  insisted  by  plaintiff  that  the  power  to  make  tliis 
contract,  without  compliance  with  the  formalities  required  by  the 
existing  laws,  had  been  expressly  conferred  by  the  legislature  upon 
the  commissioners  of  public  works. 

*Chap.  806,  p.  702. 

t  Brady  v.  The  Mayor,  etc.,2  Bos.,  178,  affirmed  by  Court  of  Appeals,  30  N.  Y., 
312;  McSpedonv.  Stout,  4  Abb.,  22;  McSpedon  y.  The  Mayor,  7  Bos.,  601  •, 
Peterson  v.  The  Mayor,  17  N.  Y.,  449  ;  Bliss  v.  MaUeson,  62  Barb.,  836. 
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In  section  1,  of  the  act  of  April  26tii|  1870,  entitled  *'  An  act  to 
make  further  provisions  for  the  government  of  the  city  of  New 
York,"*  a  clause  appears  in  the  words  following:  "The  commis- 
sioner of  public  works  is  hereby  directed  to  immediately  contract 
for  the  regulating  and  grading  of  the  Tenth  avenue,  from  Manhattan 
street  to  One  Hundred  and  Fifty-fifth  street."  This  act,  it  will  be 
observed,  became  a  law  on  the  26th  of  April,  1870.  The  contract 
with  plaintiff  was  not  made  till  the  27th  of  September,  1870.  No 
construction,  founded  upon  the  idea  of  immediate  necessity,  render- 
ing it  impracticable  or  inconvenient  to  comply  with  the  forms  of 
existing  laws,  need  be  given. 

It  is  not  easy  to  see  that  this  provision  goes  any  farther  than  to 
clothe  the  commissioner  with  power  to  contract,  without  prelimi- 
nary action  of  the  common  council  or  any  other  local  authority,  to 
determine  the  necessity  or  expediency  of  the  work.  It  is  a  direc- 
tion to  proceed  immediately  to  contract,  but  how?  It  does  not 
assume  to  direct  the  manner  of  contracting,  nor  indicate  the  person 
with  whom  the  contract  shall  be  made,  and  hence  the  reasonable 
construction  is,  that  the  contract  was  intended  to  be  made  in  com- 
pliance with  the  existing  laws,  and  not  arbitrarily,  on  such  terms 
and  with  such  person  as  the  commissioner  might  choose. 

But,  however  this  may  be,  it  is  clear  that  the  contract  was  not 
made  in  conformity  with  the  authority  given  by  the  provision  of 
the  act  of  1870,  above  quoted. 

That  provision  only  gave  authority  to  contract  for  the  regulating 
and  grading  of  the  street.  The  power  assumed  under  it,  was  not 
only  to  contract  for  the  regulating  and  grading,  but  also  for  setting 
the  curb  and  gutter  stones,  and  flagging  the  sidewalk,  an  addition 
which  the  bills  in  the  case  show,  added  many  thousand  dollars  to 
the  price  to  be  paid.  Tlie  authority  conferred  was  not  pursued  ; 
hence,  the  contract  must  be  deemed  to  be  subject  to  the  general 
law,  and,  within  the  authorities,  is  invalid,  unless  cured  by  the  cer> 
tificate  of  the  contract  commissioners. 

The  plaintiff  proved  and  read  in  evidence,  a  certificate  of  the  com- 
missioners, appointed  under  chapter  580,  of  the  Laws  of  1872, 
indorsed  on  said  contract.    The  first  section  of  that  chapter  declares 

*  Chapter  888,  Session  Laws  of  1870,  p.  884. 
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that  "  no  contract  or  agreement  made  or  entered  into  within  five 
years  last  past,  by  any  department  or  officer,"  of  the  kind  meu- 
tioDed  therein,  "shall  be  held  regular,  sufficient  or  valid,"  when 
any  of  the  several  defects,  specified  in  the  act,  exist,  ''  unless  the 
commissioners  hereinafter  appointed,  or  a  majority  of  them,  shall 
certify,  in  writing,  upon  the  contract  or  agreement,  that  tliey  are 
satisfied  that  no  fraud  has  been  perpetrated  in  relation  thereto,  or 
in  the  performance  thereof,  but  such  contracts  and  agreements  are 
hereby  ratified  and  confirmed  and  declared  to  be  valid  and  binding 
in  each  and  every  case  in  which  such  commissioners,  or  a  majority 
of  them,  shall  certify  as  hereinbefore  provided."  The  omissions 
and  defects  in  the  manner  of  making  the  contract  in  this  case,  and 
the  want  of  authority  of  the  officer  to  make  the  same,  are  of  the 
kind  which  the  statute  declares  may  be  cured  by  the  prescribed  cer- 
tificate), but  which  it  also  declares  shall  be  fatal,  unless  the  certificate 
be  obtained.  The  certificate  of  the  commissioners  was  made  on 
the  5th  day  of  August,  1872.  It  appears  that,  at  that  time,  the 
work  under  the  contract  was  about  four-fifths  done.  The  certifi- 
cate certified  that  the  commissioners  "  are  satisfied  that  there  h^as 
not  been  o/fiy  fraud  in  relation  to  the  making  or  entering  into  the 
contract,^^  The  statute  requires  that  the  commissioners  certify  on 
the  contract  "  that  they  are  satisfied  that  no  fraud  has  been  perpe- 
trated in  relation  thereto  or  in  the  performance  iheredf!^ 

The  certificate  given,  fails  to  comply  with  the  statute  In  two 
particulars. 

First.  It  does  not  certify  that  the  commissioners  are  satisfied 
thai  no  fravd  1\as  been,  perpetrated  in  relation  to  the  contract^  hwt 
limits  their  consideration  of  the  question  of  fraud,  to  "  the  making 
or  entering  into  the  contract?"* 

It  is  not  difficult  to  conceive  that  fraud  may  have  been  perpe- 
trated "  in  relation  to  the  contract,^  which  may  properly  be  said 
not  to  be  "  fraud  in  relation  to  the  making  or  entering  into  the 
contract."  The  one  certificate  is  broader  and  more  comprehensive 
than  the  other,  and  it  is  the  broader  one  which  the  statute  requires. 

Second.  The  certificate  does  not  certify  that  the  commissioners 
are  satisfied  that  no  fraud  has  been  perpetrated  in  the  performance 
of  the  contract.  It  is  urged  that  this  requirement  relates  only 
to  contracts  that  have  been  whoUg  performed,  while  this  contract 

Rvn — ^Vou  L  5 
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had  been  bat  about  four-fiftliB  performed.  This  distinction  does  not 
seem  to  be  sound.  Whatever  had  been  done  under  the  contract, 
was  clearly  done  ^^  in  performance  "  of  it ;  and  to  hold  that,  because 
the  contract  had  not  been  fully  completed,  therefore  the  ques- 
tion, whether  fraud  had  been  perpetrated  in  doing  four-fifths  of  the 
work  under  it,  was  not  to  be  investigated  by  the  commissioners,  is 
to  give  a  narrow  and  very  stringent  operation  to  the  act.  On  the 
contrary,  the  purpose  was  to  require  an  investigation  which  sliould 
determine,  before  an  invalid  contract  should  become  valid  by  force 
of  the  statute,  that  there  had  been  no  fraud  in  relation  thereto, 
and  none  in  the  performance  of  it,  whether  complete  or  incomplete. 
The  learned  justice  was,  therefore,  correct  in  ruling  that  the  con- 
tract was  not  obligatory  upon  the  defendants. 

But  it  is  insisted  that  the  act  of  the  legislature,  passed  20th  Janu- 
ary, 1871,*  has  ratified  and  made  valid  the  contract  in  question.  That 
act  authorizes  and  directs  the  board  of  assessors,  to  assess  upon  the 
property  benefited,  in  the  manner  provided  by  law,  the  expense 
which  has  been  or  shall  be  actually  incurred  by  the  mayor,  etc.,  in 
regulating,  grading  and  setting  curb  and  gutter  stones,  and  flag- 
ging sidewalks  in  Tenth  avenue,  from  Manhattan  street  to  One 
Hundred  and  Fifty-fifth  street.  It  might,  perhaps,  be  answered  to 
this  position,  that  since  the  contract  made  by  the  commissioner  of 
public  works,  was  and  is  void,  no  expense  under  it  has  been 
indurred  by  the  city ;  but  a  better  answer  is  found  in  the  fact  that 
no  reference  is  made  to  any  contract,  and  no  intent  is  manifest  in 
the  laws,  to  deprive  the  city  of  any  defense  existing  against  any 
contract.  The  provision  is  equally  applicable  to  any  expense  that 
may  have  been  incurred  for  the  purpose  named,  independently  of 
plaintiff's  contract.  Besides,  it  appears  that  a  very  considerable 
amount  has  been  paid  by  the  officers  of  the  corporation  for  work 
done  by  plaintiff,  and  it  may  well  be  said  that  the  intention  was  to 
enable  an  assessment  and  collection  of  such  moneys  without  affect- 
ing, in  any  wise,  the  validity  of  the  contract  itself.  It  often  occurs 
that  the  legislature  authorizes  assessments  to  indemnify  towns  and 
counties  for  moneys  expended  or  incurred;  but  it  has  probably  not 
been  held,  tluit  by  so  doing,  it  conclusively  establishes  aliability,  on 

*  Chap.  6,  Laws  of  1871,  p.  4. 
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the  part  of  the  town  or  county,  which  before  had  no  legal  existencOi 
bj  making  valid  an  anlawfal  contract. 
The  judgment  appealed  from  should  be  affirmed. 

Dakibls  and  Doso^ue,  JJ.,  concurred* 

Judgment  affirmed. 


JAMES  E.  MoVEANT,  Plaintiff,  v.  THE  MAYOR,  Em,  OF 
THE  CITY  OF  NEW  YORK,  Defendant. 

Salary — paipneni  by  eUy  to  peraon  in  poue$9ion  of  the  office — right  of  the  board  qf 

aldormsn  to  Judge  of  the  Section  of  its  own  memben. 

The  plaintiff  daimed  to  have  been  elected  assistant  alderman.  The  board  of 
assistant  aldermen  decided  in  favor  of  his  opponent,  who  was  admitted  to  the 
board,  disciiai^ged  all  the  da  ties  of  the  office  and  received  the  salary  thereof;  in  a 
quo  warrantOy  brought  on  the  relation  of  plaintiff  against  his  opponent,  it  was 
decided  that  plaintiff  was  entided  to  the  office ;  he  never  occupied  nor  performed 
any  of  the  duties  of  the  office.  This  suit  was  brought  to  recover  the  salary 
attached  to  the  office  for  the  term  during  which  he  claimed  to  have  been  elected; 
hddy  that  he  could  not  recover;  that  his  remedy,  if  he  had  any,  was  against 
those  who  received  the  salaiy,  or  who  wrongfully  excluded  him  from  the  office. 

This  case  was  tried  at  the  circuit  before  a  jarj.  The  judge  non- 
suited the  plaintiff,  directing  that  the  exceptions  be  heard  in  the 
first  instance  at  the  General  Term,  and  that  judgment  be  in  the 
meantime  suspended.  The  plaintiff  claimed  that,  at  the  charter 
election  in  1868,  he  was  elected  assistant  alderman  of  the  ninth 
assistant  aldermanic  district. 

It  was  admitted  by  the  plaintiff,  that,  at  the  election  at  which  he 
claimed  to  have  been  elected,  the  canvassers'  certificate  of  election 
was  given  in  favor  of  Peter  Calkin,  who  took  the  oath  of  office  in 
December,  1868,  and  performed  and  discharged  the  duties  of  assist- 
ant alderman  during  the  year  1869. 

In  January,  1869,  a  suit  was  commenced  by  the  Attorney-General, 
on  the  relation  of  the  plaintiff,  against  Calkin,  to  oust  him  from  the 
office,  and  have  the  plaintiff  declared  duly  elected  thereto. 

On  the  7th  of  June,  1869,  judgment  was  entered  in  this  action; 
declaring  the  plaintiff  to  be  entitled  to  the  office. 
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On  the  twentj-lirst  of  June,  plaintiff  appeared  before  the  board 
of  assistant  aldermen  and  claimed  his  seat.  The  board  refused  10 
permit  him  to  act.  The  term  for  which  the  plaintiff  claimed  to  be 
elected,  commenced  January  1,  1869,  and  was  to  continue  for  one 
year. 

James  Clark  and  D  void  Mo  Adam,  for  the  plaintiff.  The  judg- 
ment in  the  quo  warranto  proceedings,  judicially  determines  the 
plaintiff's  right  to  the  office,  and  this  adjudication  is  conclusive  on 
the  city.  (Cooley's  Blackstone,  vol.  3,  p.  263 ;  People  v.  Gook^  14 
Barb.,  259 ;  affirmed,  4  Selden,  67 ;  People  v.  Conover^  6  Abb., 
220 ;  In  re  Wdch,  7  How.,  2S2 ;  Code,  §§  432,  434 ;  Hawea  v. 
Walker^  23  Barb.,  304 ;  Morgan  v.  Qaackenbueh^  22  Barb.,  77.) 
That  t/uo  warranto  was  the  proper  remedy  to  try  the  plaintiff's  title 
to  the  office.  {Lewis  v.  Oliver^  4  Abb.,  121;  Bowen  v.  Lease^  5 
Hill,  221;  WUliams  v.  Potter,  2  Barb.,  316;  Mayor  v.  Walker,  4 
E.  D.  Smith,  258;  People  v.  Deming,  1  Hilt,  271;  People  v. 
CiootUy  16  Mich.,  283 ;  People  v.  Holden,  28  Cal.,  123 ;  Kerr  v. 
Trego,  47  Penn.,  292.)  That  the  salary  followed  the  legal  title, 
and  that  payment  to  one  in  possession  without  title  constituted  no 
defense.  {People  v.  Smyth,  28  Cal.,  21 ;  People  v.  OceUon,  id.,  44 ; 
Carroll  v.  Liberthaler,  37  id.,  183 ;  United  States  v.  Addison,  6 
Wall.,  291;  60  Barb.,  516.) 

A.  J.  Yamderpod  and  E,  Ddafidd  Smith  for  the  defendant. 
The  plaintiff  having  rendered  no  services,  could  receive  no  salary. 
{Smitli  V.  The  Mayor,  etc.,  of  New  York,  37  N.  Y.,  518 ;  Id.,  1 
Daly,  219.)  The  action  of  the  board  of  assistant  aldermen  was 
conclusive.  {Sta^  v.  Com^.  of  Railway,  4  Vroom,  112 ;  1  Story 
on  Cons.,  §  833 ;  Brightley  on  Elec,  p.  654-659 ;  Comms.  v. 
Messer,  44  Penn.  R.,  341.) 

DONOHUE,  J. : 

The  plaintiff  claims  that  he  was  duly  elected  an  assistant  alder- 
man of  the  city  of  New  York,  for  the  period  for  which  he  claims 
salary,  and  performed,  as  far  as  he  was  able  to  do,  the  duties  of  bis 
office. 
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Defendants  denj  the  Btatemect  of  plaintiff,  and  allege  that  one 
Peter  Calkin  was  elected;  that  the  plaintiff,  then  claiming  to  be 
elected,  submitted  his  claim  to  the  board  of  assistant  aldermen, 
elected  for  that  pnrposo;  that  the  board  of  assistant  aldermen 
decided  that  Oalkin  was  elected,  and  rejected  plaintiff's  claim. 
Defendants  deny  that  they  excluded  plaintiff  from  office,  and 
allege  that  the  salary  for  the  office  and  position  claimed  by  plain- 
tiff during  the  term^  was  paid  to  Calkin,  who  performed  all  the 
duties. 

An  offer  on  the  trial  to  prove  that  the  plaintiff  received  the 
highest  number  of  votes,  was  properly  rejected. 

The  plaintiff  was  allowed,  under  defendant's  objection,  to  prove 
a  record  in  the  case  of  The  People,  on  plaintiff's  relation,  against 
Calkin,  on  which  he  was  adjudged  to  be  entitled  to  the  office. 
This  record  was  not  between  the  parties  to  this  suit,  and  was 
never  followed  by  the  admission  of  the  plaintiff  to  the  rights 
claimed  under  it.  The  plaintiff  never  occupied  or  performed  any 
of  the  duties  of  the  office  claimed  during  the  term,  and,  within  the 
principles  of  the  case  of  Smith  v.  TTie  Mayor ^  cannot  recover, 
even  if  the  question  of  his  right  to  the  office  was  settled.  To 
hold  that  a  party,  never  in  the  office  or  exercising  its  duties,  could 
recover  the  fee  or  salary  from  a  party  who  was  no  party  to  keep- 
ing him  out  of  the  office,  would  be  impossible;  the  acts  and  doings 
of  the  party  de  facto  holding  the  office,  must  bind  (or  will,  in 
receiving  the  salary),  as  in  other  acts.  The  plaintiff  here  has  his 
remedy  against  those  who  received  the  salary,  or  who  wrongfully 
aided  in  keeping  him  out,  if  he  has  any  remedy. 

But  if  this  point  is  not  conclusive,  had  the  court,  in  the  record 
presented  on  the  trial  below,  the  power  to  hear  and  determine  the 
right  to  the  office?  By  the  seventh  section  of  chapter  446,  Laws  of 
1857,  the  law  provides  that  the  board  shall  '*be  the  jndge  of  the 
election,  returns  and  qualifications  of  its  own  membera."  Now  it 
is  sought  by  the  ease  put  in  evidence,  to  test  the  right  of  a  member 
of  the  board  of  aldermen,  or  assistants,  to  such  seat,  by  a  proceeding 
between  two  persons,  one  not  a  member  of  the  board  and  one  a 
member,  withont  making  the  board  a  party  in  any  way.    In  the  case 

•87  N.  Y.,  518. 
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of  Calkin,  after  the  judgment,  no  steps  were  taken  by  the  relator 
to  enforce  the  judgment  or  make  the  board  a  party  to  it  by  com- 
pelling, or  attempting  to  compel,  the  board  to  admit  him  to  a  seat 
That  the  plaintiff  himself  felt  his  judgment  of  no  avai^  is  shown  by 
the  fact  that,  although  he  was  declared  by  that  judgment  entitled  to 
the  office  in  June^  1869|he  took  no  steps  whatever  to  enforce  his  right, 
and  now  asks  that  the  defendants,  who  have  paid  the  salary  to  one 
who  performed  the  duties,  should  pay  it  over  to  him  who  has  not. 
Neither  of  the  cases  cited,  go  the  length  of  showing  that  the  board 
could  have  been  compelled  to  admit  him,  and  when  the  board  did 
not,  and  the  charter  under  which  they  acted  states  that  they  shall 
be  the  judges  of  the  election  of  their  members,  it  would  be  con- 
trary to  all  precedent,  to  hold  that  the  city  must,  at  its  peril,  pay  the 
plaintiff,  when  he  neither  performed  the  duties  or  tilled  the  office 
he  asks  pay  for»  The  verdict  was  correct,  and  the  judgment  should 
be  affirmed. 

Judgment  affirmed. 


ARCHIBALD  HATS,  Appellant,  v.  WILLIAM  GOURLEY, 
Adhinistratos  of,  etc.,  of  Elizabeth  Hays,  Deceased, 
Eespondent. 

WiU — remainder —  when  vetted. 

James  Hays  died  in  1828,  leaving  a  will,  by  which  he  directed  his  executors  to 
turn  his  estate  into  money,  invest  the  same,  and  apply  the  income  thereof  to  the 
support  and  maintenance  of  his  wife  and  children.  Then  follows  the  following 
provision*  '*  I  will,  devise  and  bequeath  unto  my  said  children,  William,  Mary  and 
James,  all  my  estate,  both  real  and  personal,  of  all  kinds  whatsoever,  to  be 
equally  divided  between  them,  share  and  share  alike,  upon  the  event  of  the  death 
of  their  mother,  my  said  wife."  BM^  that  the  children  took  vested  remainders 
immediately  upon  the  death  of  the  testator. 

Appeal  from  a  final  decree  of  the  surrogate  of  the  city  of  New 
York.    The  facts  appear  in  the  opinion. 


John  P.  Beedj  Jr.^  for  the  appellant. 
CoBsedy  <6  Br<ywny  for  the  respondents. 
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Westbrook,  J. : 

The  question  which  thia  cause  presents,  is  this :  do  the  next  of 
kin  of  the  huAandy  James  Hays,  deceased,  or  of  the  wife^  Eliza- 
beth Hays,  deceased,  succeed  to  the  estate  owned  by  the  husband 
at  the  time  of  his  death  t 

James  Hays  died  in  the  city  of  New  York  in  the  year  182S, 
leaving  a  kst  will  and  testament,  which  was  duly  admitted  to  pro- 
bate by  the  surrogate  of  New  York,  January  16th,  1829. 

He  left  surviving  him,  his  widow,  Elizabeth  Hays,  and  his  three 
children,  William,  Mary  and  James. 

The  will  directed  that  his  executors  should  turn  his  estate  into 
money,  invest  it,  ^'  as  in  their  judgment  they  may  deem  best,"  ^^  the 
proceeds,  rent,  income  or  interest "  to  be  '^  employed  and  used  for 
the  support  and  maintenance"  of  his  said  wife  Elizabeth,  and  his 
children,  William,  Mary  and  James,  ^^  and  for  the  education  of 
said  children."  It  next  provided  that  each  of  the  children  on  arriv- 
ing at  the  age  of  twenty^one,  or  at  the  time  of  marriage,  if  such 
marriage  was  with  the  consent  of  the  mother,  if  living,  should 
receive  the  sum  of  $1,000. 

The  next  clause  of  the  will  was  as  follows :  ^*  I  will,  devise  and 
lieqneath  unto  my  said  children^  William,  and  Mary,  and  James, 
all  my  estate^  hoth  real  cmdpersoTial^  of  all  kinds  whatsoever,  to  he 
equally  dvoided  between  them,  share  and  share  alike,  upon  the 
event  of  the  death  of  their  moiker^  my  said  wife  Elizabeth." 

The  mother  of  the  children  and  wife  of  the  testator,  Elizabeth 
Hays,  outlived  all  the  children,  and  departed  this  life  in  the  city  of 
New  York  in  the  year  1870.  The  children,  James  and  Mary,  died 
before  their  brother  William,  unmarried,  without  issue,  and  intes- 
tate. William  also  died  intestate,  without  issue,  leaving  no  widow, 
brother  or  sister.  The  appellant  is  the  brother  of  the  testator^ 
James  Hays,  and  claims  the  property  as  his  next  of  kin.  The 
respondent  is  the  administrator  of  Elizabeth  Hays,  deceased,  and 
claims  it  for  the  benefit  of  her  estate. 

The  executors  of  the  will  of  James  Hays,  deceased,  are  all  dead. 
One  John  Adams  was  appointed  administrator,  with  the  will 
annexed,  of  said  James  Hays,  deceased,  and  applied  for  a  final  set- 
tiement  of  his  accounts.  Pending  such  accounting,  he  also  died, 
and  his  executor  (Allen  H.  Adams)  continued  the  accounting. 
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UpoD  such  acconnting,  the  executors  of  Elizabetli  Hays,  deceased, 
insisted,  that,  under  the  statute  of  distributions,  the  mother  of  the 
deceased  children  took  all  the  property  as  their  next  of  kin.  On 
the  other  hand,  the  appellant  claimed  that  the  estate  of  James 
Hays,  deceased,  never  vested  in  the  children  at  all ;  that  the  title 
thereto  was  in  the  executor  of  the  will  of  James  Hays,  deceased, 
and  that,  consequently,  nothing  whatever  passed  to  the  mother^  but 
that  the  whole  estate  descended  to  him  as  the  next  of  kin  to  the 
father.  The  surrogate  took  the  former  view,  and  the  brother  of 
the  father  brings  this  appeal.  As  the  whole  estate  was  to  be  turned 
into  money,  the  will  is  of  course  to  be  construed  as  a  will  of  per- 
sonal property. 

The  only  question  to  be  disposed  of,  is  this :  Did  the  estate  vest 
in  the  children,  by  the  terms  of  the  will,  immediately  upon  the 
death  of  the  testator?  If  it  did,  the  decision  of  the  surrogate  was 
right. 

In  Everitt  v.  Everitt^*  Denio,  Ch.  J.,  thus  states  the  rule  which 
governs  this  case :  ^^  The  leading  inquiry  upon  which  the  question 
of  vesting  or  not  vesting  turns,  is  whether  the  gift  is  iinmediate^ 
and  the  time  of  paymerU  or  of  enjoyment  only  postponed,  or  is 
future  and  contingent,  depending  upon  the  beneficiary  arriving  of 
age,  or  surviving  some  other  person^  or  the  like." 

The  clause  of  the  will  quoted  supra^  expressly  wills,  devises  and 
bequeaths  all  his  estate,  both  real  and  personal,  to  the  children, 
and  only  postpones  the  division  of  the  property  "  upon  the  event 
of  the  death  of  their  mother."  "  The  gift,"  to  use  the  language 
of  Judge  Denio,  ^^  is  immediate,  and  the  time  of  payment  or  of 
enjoyment  only  is  postponed." 

It  follows  that  the  decree  of  the  surrogate  was  right,  and  should 
be  affirmed,  with  costs  of  appeal  to  be  paid  by  appellant. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  affirmed,  with  costs  to  be  paid  by  appellant. 

♦29  N.  Y.,  on  p.  75. 
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APOLLONIE  MUNDORFF,  Respondent,  v.  JACOB  MUN- 
DORFF,  AS  Administkator  of  John  Mdndobff,  Deceasbd, 

AND   OTHESS,   APPELLANTS. 

InUrloetUorjf  decree -—rtferee — powere  of —  Oode^  %  ^^^motum  for  new  trial. 

The  practice  which  formerly  prevailed  in  the  Court  of  Chancery,  of  detennin- 
hig  the  rights  of  parties  to  suits  in  equity,  In  the  flrdt  Instance,  upon  the  hearing 
by  an  interlocutoiy  decree,  and  then,  when  necessary,  referring  the  case  to  a 
master,  to  take  and  state  the  account,  still  continues  in  force. 

Ordinarily,  where  the  whole  issue  is  referred,  it  is  the  duty  of  the  referee  to 
take,  state  and  adjust  the  accounts  of  the  parties  on  the  basis  on  which,  by  liis 
dedsion,  he  may  settle  their  rights. 

But  where,  for  any  reason,  this  is  not  done,  and  an  interlocutory  report  only 
Is  made,  by  which  the  rights  of  the  parties  are  determined,  and  a  further  hearing 
is  directed  to  settle  the  accounts  between  them,  the  court  has  power  to  direct  tha 
to  be  done  before  another  referee. 

His  report,  made  in  this  manner,  sustains  all  the  relations  to  the  case  the  former 
interlocutory  decree  did,  in  hearings  had  in  the  Court  of  Chancery. 

Such  decree  may  now  be  reviewed  at  Qeneral  Term,  by  a  motion  for  a  new  trial. 

Appeal  from  an  order  made  at  Special  Term. 

This  action  was  brought  by  the  plaintiff,  the  widow  of  John 
Maudorff,  deceased,  to  set  aside  a  receipt  given  by  her  to  the  defend- 
ant, Jacob  Mundorff,  as  administrator,  so  far  as  it  operated  as  a 
release  of  her  claims  against  the  estate,  on  the  ground  of  fraud ;  for 
an  accounting  of  the  estate ;  and  for  the  enforcement  of  an  ante- 
nuptial contract  entered  into  by  the  plaintiff  and' the  deceased. 

By  an  order,  dated  October  13th,  1871,  the  case  was,  by  consent, 
referred  to  a  referee,  ^^  to  hear  and  decide  all  the  issues  in  the  action, 
and  to  take  any  account  that  he  may  determine  should  be  taken." 

He  made  and  filed  his  report,  March,  1873,  deciding  the  equita- 
ble rights  of  the  parties,  and  then  directed  that  an  accounting 
should  be  had  of  the  administration  of  the  estate  of  John  Mundorff, 
deceased,  declining  to  proceed  with  it  himself. 

On  the  motion  of  plaintiff's  attorney,  an  order  was  made  at 
Special  Term,  on  the  5th  of  April,  1873,  referring  the  case  to 
another  referee,  to  take  and  state  an  account  of  the  estate.  From 
this  order  the  defendants  appealed. 

F.  O.  MeDondld^  for  the  appellant. 

Elial  F.  RaU^  for  the  respondent. 
HoK — Vol.  L  0 
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Term  of  the  Superior  Court,  in  tiie  case  of  Trufant  v.  Merrill.* 
Tlie  order  should  be  aflSrmed,  with  costs. 

Dayis,  p.  J.,  and  Dokohus,  J.,  concurred* 

Order  affirmed,  with  costs. 


THE   UNION    MANUFACTURING    CO.,    Respondent,  .v. 

AARON  H.  BYINGTON,  Appellant. 

Btfen^s  report  —  exeepUom  to — enidenee — sworn  dedarcUions  of  witnesMS — admissi- 

MZh^  of — deporiiUoM — memoranda. 

Where  an  ezcepdon  to  a  ruling  or  direction  of  a  referee  is  speciflc,  resting  on 
special  grounds  and  reasons,  no  objection  to  tlie  ruling  or  direction,^  except  those 
80  specified,  will  be  considered  upon  appeal.  Upon  the  cross-examination  of 
one  of  defendant's  witnesses,  an  affidavit  made  by  the  witness  several  years 
before,  and  which  tended  to  contradict  the  evidence  given  by  him  on  the  trial, 
was  presented  to  him  by  plalntifTs  counsel  and  he  admitted  the  signature  to  be 
his,  and  that  his  memory  was  fresher  at  the  time  it  was  made  than  at  the  time  of 
his  examination ;  plaintifTs  counsel  declined  to  allov/  the  defendant's  counsel  to 
see  the  contents  of  the  affidavit,  and  refused  to  put  it  in  evidence.  3Lt  a  later 
period  of  the  trial  he  offered  it  in  evidence,  and,  against  the  objection  of  the 
defendant,  it  was  received.  Rdd^  that  this  was  error,  as  the  defendant  had  been 
prevented  from  examining  the  witness  concerning  its  contents ;  that,  before  ho 
could  be  affected  by  the  affidavit  which  his  witness  had  made,  without  his  privity 
or  knowledge,  he  was  entitled  to  show  the  circumstances  under  which  it  was 
made,  the  reasons  existing  for  making  it,  and  any  other  matter  that  might  have 
impaired  the  force  of  its  unexplained  statement. 

An  affidavit  made  by  one  of  the  plaintiff's  witnesses  some  years  before,  and 
corroborating  the  testimony  given  by  him  upon  the  trial,  was  received.  Hdd^ 
that  this  was  error;  that  it  was  simply  the  declaration  of  the  witness,  and  the  fact 
that  it  was  sworn  to,  did  not  render  it  admissible. 

Neither  of  the  affidavits  was  admissible  as  a  memorandum;  each  was  made 
several  years  after  -the  occurrence,  not  with  a  view  of  making  a  memorandum 
of  it,  and  the  witnesses  themselves  were  able  to  testify  from  recollection  on  the 
subject  to  which  the  affidavits  related. 

Appeal  from  a  judgment,  in  favor  of  the  plaintiff,  entered  apoQ 
the  report  of  a  referee. 

•87  How.,  581. 


UNION  MANUFACTURING  CO.  v.  BYINGTON.       45 


FntST  Departmkmt,  Maiich  Tsrm,  1874. 


This  action  was  brought  to  recover  the  sum  of  $3,131.56,  and 
interest  from  May  22, 1862,  for  a  balance  on  goods  sold  and  delivered 
to  the  defendant  *The  answer  denied  the  puirchase,  and  set  up 
two  counter-claims,  one  for  commissions  and  the  second  for  use 
and  occupation  of  a  portion  of  defendant's  premises  for  storage. 

The  plaintiff  replied,  denying  all  the  allegations  in  the  answer 
respecting  the  counter-claims.  The  case  was  referred  to  a  referee 
to  hear  and  determine.  The  referee  reported  in  favor  of  the  plain- 
tiff, not  for  goods  sold  and  delivered,  but  for  money  received  by 
liim  as  the  agent  of  the  plaintiff,  in  selling  the  goods  described  in 
the  complaint 

Wm.  Henry  Arnoux^  for  the  appellant.  The  referee  erred  lu 
adjudging  that  on  the  pleadings  and  proofs,  the  plaintiffs  were 
entitled  to  recover ;  the  judgment  must  be  seoundum  allegata  et 
probcUa.  {Ferguson  v.  Ferguson^  2  N.  Y.,  361 ;  KeUey  v.  Weetemj 
2  id.,  600-606 ;  Wright  v.  Delafidd,  25  id.,  266 ;  James  v.  McEer- 
noHj  6  Johns.,  663;  Zyonv.  TaUmad^e^  14  id.,  516;  Crocket  v. 
Lee^  7  Wheat,  622 ;  Woodruff  v.  Dickie,  31  How.,  164.)  The 
affidavit  of  Colonel  Hathaway  should  not  have  been  admitted  with- 
out an  opportunity  to  cross-examine  him.  {Lee  v.  Potter,  2  Keyes, 
643 ;  Pendleton  v.  Empire  Stove  Co.,  19  N.  T.,  13 ;  Newcomb  v. 
Oriswcldj  24  id.,  298;  Iluhhard  v.  Briggs,  31  id.,  618;  liomertze 
V.  Fast  Biver  N.  Bank,  49  id.,  677 ;  Oaffney  y.  People,  60  id., 
416.) 

Jjuiher  B.  Marsh  and  B.  Bowley,  for  the  respondent. 

Danibls,  J. : 

The  action  was  brought  for  the  price  of  goods,  alleged  to  have 
been  sold  and  delivered  by  the  plaintiff  to  the  defendant,  and  the 
recovery  had  for  the  proceeds  of  goods  received  and  sold  by  the 
defendant  as  the  plaintiff's  agent 

This,  it  was  insisted  upon  at  the  argument,  could  not  be  lawfully 
allowed,  but,  as  the  exception  taken  to  the  referee's  direction,  that 
the  plaintiff  should  have  judgment  for  the  amount  f  iund  to  be  due 
from  him,  is  specific,  resting  on  special  grounds  an  1  reasons,  and 
this  objection  is  not  among  them,  that  point  is  not  presented  for 
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consideration.  By  specifying  particular  objections  to  the  recovery 
directed,  and  omitting  ttie  one  so  elaborately  argued,  the  latter 
was  necessarily  excluded  from  the  case. 

During. the  trial  the  defendant  claimed  commissions^  as  suck 
agent,  for  cloth  claimed  to  have  been  sold  by  him,  for  the  plaintiff, 
to  the  quartermaster  of  the  State  of  Connecticut,  for  the  manufac- 
ture of  soldiers'  overcoats,  and  afterwards  delivered  to,  and  manu- 
factured by,  the  firm  of  Day,  Griswold  &  Co.  The  amount 
claimed  for  those  commissions,  was  the  sum  of  $1,374.  The 
defendant's  evidence,  as  a  witness,  tended  to  prove  the  justice  of  this 
claim.  He  stated  that  the  sale  was  made  by  his  exertions  as  the 
plaintiff's  agent,  and,  if  he  was  right  in  that  statement,  he  was 
entitled  to  his  commissions  for  making  it. 

John  M.  Hathaway  was  examined  as  a  witness  in  the  defendant's 
behalf,  for  the  purpose  of  sustaining  the  claim  that  the  sale  was 
made  by  means  of  his  agency.  During  the  progress  of  the  cross- 
examination  of  this  witnesSj  an  affidavit  was  presented  to  him  by 
the  plaintiff's  counsel,  and  he  stated  that  the  signature  to  it  was  his, 
and  tliat  his  memory  was  fresher  in  1864  than  at  the  time  of  his 
examination.  The  plaintiff's  counsel  declined  to  allow  the  defend- 
ant's counsel  to  examine  or  see  the  contents  of  the  affidavit,  and 
refused  to  put  it  in  evidence.  At  a  later  period  in  the  trial,  it  was 
offered  in  evidence,  and  then  objected  to  by  the  defendant,  for  the 
reasons  that  the  plaintiff's  counsel  refused  to  put  it  in  evidence 
when  the  witness  was  on  the  stand,  or  permit  it  to  be  examined 
so  that  the  witness  could  be  cross-examined  in  relation  to  it. 
The  objections  were  overruled  and  the  affidavit  allowed  to  be  read, 
to  which  the  defendant's  counsel  excepted.  This  affidavit  was 
sworn  to  in  March,  1864,  while  the  trial  took  place  in  November, 
1869,  and,  in  substance,  it  showed  that  the  sale  was  not  produced 
through  the  intervention  of  the  defendant's  agency. 

The  objection  that  it  was  improper,  under  the  circumstances,  as 
a  contradictory  statement  of  the  evidence  given  by  the  witness,  was 
not  taken  by  the  defendant.  But  the  objection  that  he  had  been 
prevented  from  examining  the  witness  concerning  its  contents, 
because  the  plaintiff's  counsel  withheld  it  while  the  witness  was 
under  examination,  was  taken,  and  it  was  an  objection  which  the 
referee  ought  to  have  sustained.    Before  the  defendant  could  be 
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affected  by  the  affidavit  which  his  witness  had  made  without  his 
privity  or  knowledge,  he  was  entitled  to  show  the  circumstances 
under  which  it  was  made,  the  reasons  existing  for  making  it,  and 
any  other  matter  that  might  have  impaired  the  force  of  its  unex- 
plained Ptatements.  This  he  was  deprived  of,  by  the  affidavit's 
being  withheld  from  the  possession  or  inspection  of  his  counsel 
It  was  both  unfair  and  unjust,  and  prevented  him  from  availing 
himself  of  an  important  legal  right. 

*  Another  witness  was  examined  on  the  same  subject,  on  behalf  of 
the  plaintiff,  who  had  previously  made  an  affidavit  embodying  the 
subject  upon  which  he  gave  evidence,  and  that  was  offered  by  the 
plaintiff,  and  received  by  the  referee,  under  the  objection  that  the 
former  declarations  of  the  witness  were  not  evidence  for  the  plain- 
tiff. The  defendant  objected  to  the  ruling  by  which  this  affidavit 
was  allowed  to  be  read.  .  The  affidavit  showed  that  the  witness  had 
sworn  substantially  the  same  in  March,  1864,  when  it  was  taken,  as 
he  did  upon  the  trial,  and  his  statements,  on  both  occasions,  tended 
to  disprove  the  validity  of  the  demand,  made  for  commissions 
on  account  of  the  sale  of  the  cloth  for  the  overcoats.  This  affidavit 
contained  simply  the  sworn  declaration  of  the  witness  who  made  it. 
It  was  no  less  so  by  reason  of  the  fact  that  it  had  been  sworn  to  by 
the  witness.  It  had  no  claim  to  admissibility,  because  the  witness 
Qad  sworn  to  the  declaration  which  he  made. 

To  entitle  the  deposition  of  a  witness  to  be  read  in  evidence,  tlie 
formalities  required  to  be  observed  by  positive  law,  must  appear  to 
be  complied  with,  and  they  secure  the  party,  to  be  affected  by  the 
evidence,  the  privilege  of  cross-examination.  Where  such  pro- 
visions are  disregarded,  the  deposition,  though  taken  under  all 
other  formalities,  is  not  admissible  as  evidence.* 

Tliere  is  no  principle  on  which  the  admission  of  this  affidavit,  as 
confiraatory  evidence  of  that  given  by  the  witness  during  the  trial, 
can  be  sustained.  It  was  simply  the  declaration  or  admission  of 
the  witness,  on  a  preceding  occasion,  of  what  he  claimed  to  know 
concerning  this  portion  of  the  controversy  between  the  parties  to 
this  action,  and  it  derived  no  force,  as  evidence,  from  the  circum- 
stance  of  its  being  sworn  to,  because  of  its  ex  parte  and  informal 

*  1  Qroenleaf  on  Ev.,  12th  ed.,  680,  g  558. 
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character.  But,  if  it  did,  the  statement  would  still  be  liable  to  the 
objection  taken  upon  the  trial,  that  it  consisted  onlj  of  the 
declarations  of  the  witness,  at  a  time  when  he  was  not  in  a  position 
to  be  examined,  as  to  their  accuracy,  by  the  party  whose  claim 
was  proposed  to  be  disproved  by  them. 

As  memoranda  made  by  the  witnesses,  neither  affidavit  was 
proper.  Each  was  made  several  years  after  the  occurrence,  not  with 
a  view  of  making  a  mere  memorandum  of  it,  and  the  witnesses 
themselves  were  able  to  testify  from  recollection  on  the  subject  to 
which  the  affidavits  related.  The  latter  circumstance,  of  itself,  was 
sufficient  to  render  them  improper  evidence  as  memoranda*  Both 
these  affidavits  tended  to  disprove  the  claim  made  by  the  defendant. 
And,  as  it  was  rejected  by  the  referee,  they  must  be  presumed  to  have 
had  their  appropriate  effect  in  producing  that  result. 

He  has,  therefore,  been  prejudiced  by  the  rulings  of  the  referee, 
allowing  them  to  be  read.  In  consequence  of  these  rulings,  there 
must  be  a  new  trial  in  the  action,  and  for  that  purpose,  it  will  be 
unnecessary  to  consider  the  other  objections  taken  to  the  conclnsions 
of  the  referee. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

Davis,  P.  J.,  and  Wbstbrook,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  abide  the 
event. 

*Keacham  v.  Pell,  51  Barb.,  65  ;  Russell  v.  Hudson  River  Railroad  Co.,  17  H. 
Y.,  184. 
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ELLEN  MUERAT  and  BERNAED  MoOAFFERTY,  as  sole 

SaBVIVINO  EXEOUTBIX    AND  ExEOUTOB,    BTO.,    RESPONDENTS,    V. 

SIMEON    E.   OHUROH,   Impleaded   with   MARGARET 
LOUISE  WOOD  and  othbes,  Appellants. 

PraeUee — demurrer — eaoeeuiar — msUhy, 

Where  the  pkintlffii  were  deseribed  in  the  title  of'  the  oause  as  executrix  and 
ezecntor,  and,  in  the  body  of  the  complaint,  a  good  cause  of  action  is  completely 
aUeged  and  tct  forth,  but  it  appears  to  be  in  the  plaintiffs'  own  right,  and  not  in 
their  representative  capacity,  hM^  that  a  demurrer  on  the  grounds  that  the 
plaintiffs  had  no  capacity  to  sue,  it  not  appearing  from  the  complaint  that  they 
were  executrix  and  executor,  and  that  the  complaint  did  not  state  facts  sufficient 

to  constitute  a  cause  of  action^  was  frivoloua. 

• 

Appeal  from  a  judgment,  entered  in  favor  of  the  plaintiff,  for 
the  foreclosure  and  sale  of  the  real  estate  described  in  the  com- 
plaint, and  from  an  order  overruling  demurrer  as  frivolous,  and 
directing,  judgment  for  the  plainti&. 

The  defendant,  Church,  demurred  to  the  complaint  on  the 
grounds : 

FirH.  That  the  plaintiffs  have  not  legal  capacity  to  sue.  It 
does  not  appear  from  said  complaint  that  the  plaintiffs  have  any 
authority  to  represent  the  estate  of  Peter  Murray,  deceased,  as 
executrix  or  executor,  or  otherwise,  or  that  there  is  any  such 
estate. 

Second.  That  complaint  does  not  set  forth  &cts  sufficient  to  con- 
stitute a  cause  of  action. 

On  the  motion  of  the  plaintiffs'  counsel,  an  order  was  made  at 
Special  Term  overruling  defendant  Church's  demurrer  as  frivolous, 
and  directing  judgment  for  the  plaintiff,  and  referring  the  case 
to  a  referee  to  compute  the  amount  due.  Upon  the  coming  in  of 
his  report,  without  further  notice  to  the  defendant,  judgment  of 
foreclosure  was  entered^  and  an  allowance  of  two  and  a  half  per 
cent  made  to  the  plaintiffs.    The  facts  are  stated  in  the  opinion. 

S,  E.  Church,  for  the  appellant 

Bcardiruin  <b  Boa/rdman,  for  the  respondents. 
Hun— Vou  L  7 
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Daniels,  J. : 

The  plaintiffs  in  the  title  of  this  action,  described  themselves  as 
executrix  and  executor  of  the  last  will  and  testament  of  Peter  Mur- 
ray, deceased.  And  they  then  proceed,  for  the  purpose  of  alleging 
a  cause  of  action,  to  set  out  in  the  complaint,  t^e  execution  and 
delivery  by  the  defendants,  Margaret  L.  and  Henry  Wood,  to  the 
plaintiffs,  in  their  individual  capacity,  of  a  bond  and  mortgage  to 
secure  the  sum  of  $5,500,  with  interest.  They  also  show  that  the 
moneys  secured  and  agreed  to  be  paid,  have  become  due,  and  that 
the  same  are  wholly  unpaid. 

That  the  other  defendants  have  some  interest  in,  or  lien  upon 
the  mortgaged  premises,  or  some  part  of  them,  which  accrued  sub- 
sequent to  the  lien  of  the  mortgage.  The  mortgage  is  alleged  to 
have  been  recorded,  and  judgment  of  foreclosure  and  'sale  is 
demanded.  A  good  cause  of  action  is  completely  alleged  and  set 
forth  in  the  complaint,  but  it  appears  to  be  in  the  plaintiffs'  own 
right,  and  not  in  their  representative  capacity. 

If  they  had  not  described  themselves  as  executrix  and  executor, 
no  possible  objection  could  be  made  to  the  cause  of  action  alleged. 
It  would  then  be  as  complete  and  perfect  aa  any  rules  of  pleading 
could  require  it  to  be. 

The  circumstance  that  they  did  so  describe  themselves,  does  not, 
in  any  manner,  change  the  effect  of  the  facts  alleged. 

That  is  merely  a  description  of  their  persons ;  and,  in  view  of 
the  facts  stated,  it  does  not  warrant  the  conclusion  that  the  suit 
must  be  maintained  by  them  in  that  capacity. 

They  were  at  liberty,  notwithstanding  that  description,  to  rely 
upon  a  cause  of  action  existing  in  their  favor,  in  their  own  right ; 
and,  in  doing  so,  their  complaint,  being  sufficient  in  all  other 
respects,  was  not  demurrable  on  account  of  the  fact  that,  in  the  title 
of  the  action,  they  describe  themselves  as  having  a  representative 
character. 

This  point  was  very  well  settled  by  the  case  oiMerrUt  v.  Seaman^* 
and  the  authorities  referred  to  in  the  opinion  of  Judge  Gbidlst. 

As  the  bond  and  mortgage  were  executed  and  delivered  to  the 
plaintiffs,  and  secured  the  moneys,  mentioned,  to  them,  they  did 

• 

•2  field.,  168. 
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hare  the  legal  capacity  to  maintain  the  present  action  for  the  fore- 
closure of  the  mortgage,  although  they  were  executrix  and  executor, 
precisely  as  the  title  of  the  action  stated  them  to  be,  and  the  facta 
set  forth  in  the  complaint,  presented  a  perfect  cause  of  action  in 
their  favor.  The  demurrer  presenting  only  these  objections,  was, 
therefore,  clearly  frivolous,  and  was  properly  overruled  as  such. 

The  allowance  made,  of  two  and  a  half  per  cent,  was  within  the 
discretion  conferi'ed  npon  the  court  in  this  class  of  cases.* 

And  there  is  nothing  in  the  case,  showing  that  it  was  improperly 
exercised  on  the  present  occasion. 

But,  if  there  were  anything  of  that  nature  in  the  case,  it  would 
not  aid  the  defendant  appealing,  because  no  exception  was  taken 
presenting  it  for  consideration. 

As  no  other  objections  are  presented  by  the  appeal,  the  jndg 
ment  should  be  affirmed  with  costs. 

Davis,  P.  J.,  concurred. 

Judgment  afiSrmed,  with  costs. 


VERNON  K.  STEVENSON,  Appellant,  v.  THE  MAYOR, 
Etc.,  OF  THE  CITY  OF  NEW  YORK,  Respondento. 

Statutsi — provisions  of,  when  held  to  he  directory — chapter  408  of  1867. 

By  chapter  408,  of  the  Laws  of  1867,  Madison  avenue  was  laid  out  and  extended 
from  Eigbty-flixth,  to  One  Hundred  and  Twentieth  street ;  its  precise  location, 
width  and  extent  being  prescribed  by  the  first  section.  By  the  second  section,  it 
was  made  the  duty  of  the  corporation  counsel,  within  three  montlis  after  the  pas- 
sage of  the  act,  to  take  the  necessary  legal  means  to  open  the  street.  Held,  that 
the  provision,  as  to  the  time  within  which  the  proceedings  should  be  commenced, 
▼as  directory  merely,  and  that  the  time  mentioned  was  not  essential  to  the  Tali- 
dity  of  the  proceedings,  if  they  were,  in  all  other  respects,  afterwards  properly 
taken. 

The  resolution  of  the  common  council,  directing  the  corporation  counsel  to  take 
proceedings  to  open  the  street,  was  not  published  in  all  the  corporation  newspapers 
prior  to  its  adoption;  as  required  by  the  charter.    HM,  that  as  the  improyement 

♦Code,  §809. 
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was  fVUly  provided  for  by  the  act,  and  the  pi  oceedings  taken  conformed  to  it, 
though  not  instituted  within  the  time  required  by  it,  they  were  valid  and  effectual 
without  any  resolution  of  the  common  council,  and  the  omission  to  publish  it,  as 
the  law  requires  in  other  cases,  in  no  way  impaired  the  authority  which  the 
Statute  provided  for  extending  the  street 

Appeal  from  an  order  snstaining  a  demurrer  to  the  complaint. 

The  plaintiff  is  the  owner  of  certain  Iot«  fronting  on  Madison 
avenue,  between  Fifty-eighth  and  Fifty-ninth  streets,  in  the  city 
of  New  York,  which  have  been  assessed  for  the  opening  of  Madison 
avenue,  from  Eighty-sixth  street  to  Que  Hundred  and  Twentieth 
street. 

The  plaintiff  claimed  that  the  assessment  was  void,  and  brought 
this  action  to  have  the  defendants  perpetually  enjoined  from 
enforcing  or  collecting  the  same. 

By  the  first  section  of  chapter  403,  of  the  Laws  of  ISST,  a  oer 
tain  piece  of  land,  therein  particularly  described,  "is  hereby 
declared,  for  all  legal  purposes,  to  be  one  of  \the  streets  of  said 
city,  in  like  manner  as  if  the  same  had  been  laid  out  by  the  com- 
missioner, etc."  Section  2  is  as  follows :  "  It  shall  be  the  duty  of 
the  counsel  to  the  corporation  in  the  said  city,  within  three  months 
after  the  passage  of  this  act,  to  take  the  necessary  legal  means  to 
open,  as  a  street,  the  said  extension  of  Madison  avenue."  The  act 
took  effect,  April  16,  1867. 

On  the  19th  of  February,  1868,  the  common  council  adopted  a 
resolution,  directing  the  counsel  to  the  corporation  to  take  the 
necessary  legal  measures  to  have  Madison  avenue  opened  according 
to  law.  In  pursuance  of  this  resolution,  the  proceedings  were 
instituted,  under  which  the  present  assessment  was  laid.  The 
resolution  was  not  advertised  in  the  corporation  newspapers,  as 
required  by  the  charter,  prior  to  its  adoption.  The  defendant 
demurred  to  the  complaint,  upon  the  ground  that  no  cause  of 
action  was  alleged  therein.  The  demurrer  being  sustained,  and 
the  complaint  dismissed,  the  plaintiff  appealed. 

Oliver  W.  Westy  for  the  appellant.  The  provision  of  the  second 
section,  requiring  proceedings  to  be  commenced  within  three 
months,  is  mandatory.  (Potter*B  Dwarris  on.  Statutes,  224; 
Adrianoe  v.  McCafertyy  2  Bobertson,  163 ;  People  v.  Schermer- 
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Aom,  19  Barb.,  559 ;  State  v.  MoLewn,  9  Wis.,  292 ;  Webster  v. 
TreMh^  12  111.,  302.)  The  failure  to  publish  the  resolution,  was 
fatal  to  the  assessment.    {In  re  DougldsSj  46  N.  Y.,  42.) 

E.  Ddafidd  Siniih,  corporation  counsel,  for  the  respondents. 
The  provision  of  the  statute,  as  to  the  time  within  which  the  street 
was  to  be  opened,  was  directory.  {People  v.  AUen^  G  Wend.,  486 ; 
Gale  V.  Mead,  2  Denio,  160 ;  U.  8.  Trust  Co.  v.  U.  S.  Fire  Ins. 
Co.,  18  N.  Y.,  199 ;  5  Cowen,  269.) 

Danikls,  J.! 

By  chapter  403,  of  the  Laws  of  1867,  Madison  avenue  was  laid 
out  and  extended  from  Eighty-sixth  to  One  Hundred  and  Twentieth 
street ;  the  first  section  of  the  act  defined  its  precise  location,  width 
and  extent,*  consequently,  nothing  further  was  left  to  be  done  ^ut 
to  open  and  improve  it  within  such  bounds,  in  order  to  render  it 
serviceable  to  the  public.  And  to  attain  that  end,  the  counsel  to 
the  corporation  was  required,  within  three  months  from  the  passage 
of  the  act,  to  take  the  necessary  legal  means  to  open  the  extension 
as  a  street.f  No  fhrther  or  other  proceedings,  whatsoever,  were 
prescribed  for  that  purpose./  And  as  those  means  were  defined  by 
preceding  laws,  no  uncertainty  existed  as  to  what  was  required  to 
complete  the  extension  as  a  street.  They  required  commissioners 
of  estimate  and  assessment  to  be  appointed ;  the  statutory  duties 
imposed  upon  them  to  be  performed  ;  the  subsequent  confirmation 
of  thoir  proceedings ;  and  the  grading  and  paving  of  the  extension 
by  the  respondent.  That  was  the  clear  scope  and  design  of  all  the 
act  could  possibly  contemplate. 

But  the  proceedings,  required  to  be  taken  for  that  purpose  by  the 
corporation  counsel,  were  not  instituted  until  after  the  three  months, 
mentioned  in  the  second  section  of  the  act,  had  expired,  and  for 
that  reason  it  is  insisted,  on  behalf  of  the  plaintifi^,  that  his  power 
to  proceed  at  all,  was  extinguished.  This  was  a  proceeding  required 
for  the  benefit  of  the  public.  Its  object,  as  well  as  that  of  the 
statute,  was  to  secure  the  opening  of  the  extension  as  a  street,  for 
ibm  use  and  convenience  of  the  public ;  to  create  what  seems  to 

•  Vol.  1,  Laws  of  1867,  p.  MO.  t  W.,  §  3. 
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have  been  regarded  by  the  legislature,  and  undoubtedly  was,  a  pub- 
lic improvement.  That,  and  nothing  but  that,  was  to  be  obtained 
under  the  provisions  of  the  law.  And  it  could  not  have  been 
intended  that  the  public  should  be  deprived  of  the  benefit  of  the 
improvement,  if  the  officer,  whose  duty  it  was  to  proceed,  neglected 
to  do  so  within  the  three  months  mentioned,  as  long  as  no  such 
i*osult  was  declared  to  be  the  consequence  of  his  omission.  The 
act  provided  for  the  extension  and  opening  of  the  street ;  that  was 
its  leading  and  paramount  object,  and,  to  secure  that,  required  the 
corporation  counsel  to  take  the  requisite  proceedings  to  ascertain 
and  assess  the  expenses,  within  three  months  afterward.  But  it 
did  not  provide  that  the  taking  of  the  proceedings,  within  the 
period  mentioned,  should  constitute  a  condition,  on  which  the  exist- 
ence of  the  extension,  as  a  street,  should  depend ;  nor  that  the  pro- 
ceedings should  not  be  taken  at  all,  unless  they  were  taken  within 
the  time  prescribed.  And,  as  long  as  the  legislature  imposed  no 
such  restriction,  it  is  clear  that  the  courts  have  no  right  to  add  it 
to  the  statutes. 

In  that  state  of  the  law,  the  time  mentioned  is  not  essential  to 
the  validity  of  the  proceedings,  if  they  are,  in  all  other  respects, 
afterward  properly  taken.  It  is  the  duty  of  the  public  officer, 
who  is  required  to  proceed  within  a  specified  period,  to  do  so,  and  a 
willful  neglect  to  do  so,  would  probably  be  a  misdemeanor  on  hie 
part  under  the  statutes  of  this  State.  But  his  neglect  should  not 
be  allowed,  under  such  a  statute  as  this,  to  deprive  the  public  of  the 
benefit  of  a  valuable  improvement  in  an  important  street  of  the 
city.  The  settled  rule  of  construction,  requires  no  such  conse- 
quence to  be  attached  to  the  violation  of  a  legal  duty  of  this 
description ;  on  the  contrary,  the  time  mentioned,  in  the  manner 
this  was,  is  considered  to  have  been  intended  by  the  legislature  as 
directory  merely,  and  that  the  enterprise  itself  should  not  fail  by 
reason  of  neglect  to  comply  with  the  requirement  made  in  that 
respect ;  the  essential  object  and  purpose  of  the  law  are  not  allowed 
to  be  defeated  by  a  circumstance  of  that  description.*     The  cases 

♦  Thomas  ▼.  Clapp,  20  Barb.,  1«5,  167;  Pond  v.  Negus,  8  Mass.,  230 ;  Cole  ▼. 
Green,  6  Man.  &  G.,  872, 890;  Marchant  t.  Langworthy,  6  Hill, 646;  8  Denio,  526; 
Gale  V.  Mead,  2  id..  160;  People  v.  Holley,  12  Wend,,  481 ;  People  v.  Peck,  11  Id. 
604;  Jackson  v.  Toung,  6  Cowcn,  269;  People  ▼.  Allen,  6  Wend.,  486. 
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of  People  V.  Scli£r7n£r?imifi*  and  Adriance  v.  McCafferty\  are  in 
no  way  in  conflict  with  tins  principle.  They  were  decided  under 
different  circumstances,  requiring  a  different  principle  for  their 
disposition.  They  depended  upon  the  fact  of  notice,  not  the  time 
within  which  it  should  be  gi^en ;  and  the  notices  required,  were 
also  conditional  iii  their  nature. 

The  plaintiff's  property  assessed,  as  benefited  by  the  extension, 
fronted  upon  Madison  avenue,  between  Fifty-eighth  and  Fifty-nintli 
streets.  It  was,  therefore,  not  within  the  actual  limits  of  the 
improvement  made  by  the  extension  of  the  street.  But  that  was 
not  necessary,  in  order  that  it  should  be  benefited  by  the  extension 
of  the  street.  Such  an  extension  would  ordinarily  benefit  property 
and  enhance  its  value,  situated  upon  other  portions  of  the  street 
than  those  included  within  the  limits  of  the  improvement.  And 
so  far  as  such  benefit  extended,  an  assessment  for  the  expenses  6t 
the  improvement,  could  be  equitably  and  justly  extended ;  whether 
it  should  be  assessed  or  not,  was  a  matter  confided,  by  the  express 
terms  of  a  preceding  statute,  to  the  judgment  and  discretion  of  the 
commissioners.:^  The  only  restriction  imposed  upon  them,  in  that 
respect,  was  that  which  prohibited  them  from  extending  their  assess- 
ment, for  benefits  derived  from  the  improvement,  beyond  half  the 
width  of  the  block  toward  the  next  street  or  avenue  from  the  street 
opened,  straightened  or  improved.  Assessments  for  benefits 
derived  by  property,  situated  upon  the  same  street,  can  very  pro- 
perly be  extended  as  far  from  the  locality  in  which  the  improve- 
ment may  be  made,  as  its  benefits  may  be  actually  enjoyed.  How 
far  that  may  be,  must  be  necessarily  confided  to  the  judgment  of 
the  commissioners,  so  long  as  all  reasonable  bounds  are  not  exceeded 
by  them  ;  and  no  reason  exists  for  supposing  that  to  have  been 
done  in  the  assessments  made  upon  the  plaintiff's  property. 

As  the  improvement  was  fully  provided  for  by  the  act  of  1867, 
and  the  proceedings  taken,  conformed  to  it,  though  not  instituted 
within  the  time  when  it  was  rendered  the  duty  of  the  corporation 
counsel  to  commence  them,  they  were  valid  and  effectual  without 
any  resolution  of  the  common  council ;  and  the  omission  to  pub- 
lish it,  as  the  law  requires  in  other  cases,  in  no  way  impaired  the 

*  19  Barb.,  559.  \  2  Robertson,  158.  }  Laws  of  1816,  p.  77,  g  1. 
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authority  which  the  statute  provided  for  extending  the  street ;  and 
there  being  no  want  of  authority  in  the  commissioners  to  assess  the 
plaintiff's  property,  fronting  upon  the  fiaine  street,  for  the  benefit 
received  by  it  from  the  improvement,  no  facts  are  shown  by  the 
complaint  which  will  enable  the  plaintiff  to  maintain  the  present 
action.  The  order  sustaining  the  demiuTer  was  right,  and  it  should 
be  affirmed,  with  costs. 

Davis,  F.  J.,  and  Dohohus,  J.,  concurred. 

Order  affirmedi  with  costs. 
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SkUuteB—^tmiPnietian  of —  talary  ofpoUee  jtuUee, 

> 

In  1880,  the  duties  of  the  police  Justices  of  the  city  of  New  York  having  been 
increased,  the  legislature  enacted  that,  *'for  the  additional  duties  imposed  by  this 
act,  the  common  council  or  board  of  snpenrison  in  said  city  and  county,  may 
increase  the  compensation  of  any  officer  mentioned  herein,"  and,  under  this  author- 
ity, the  common  council,  in  1862,  advanced  the  salaiy  of  the  police  justices  to 
$5,000  a  year.  Edd^  that  by  thus  advancing  the  salary,  the  authority  created  by 
the  statute  was  exhausted,  and  boUi  the  common  council  and  the  board  of  super- 
visors were  from  that  time  powerless  for  Airther  action  in  the  premises ;  and  that 
a  resolution  of  the  common  council,  passed  in  December,  1869,  providing  that 
their  salary  should  be  still  further  advanced  to  the  rate  paid  to  the  city  judge, 
(10,000  a  year,  was  void. 

In  1870,  the  legislature  enacted,  that  '*  the  mayor  and  comptroller  are  hereby 
authorized  to  fix  the  salaries  of  the  civil  Justices  of  said  city,  not  exceeding  the 
salary  now  paid  to  the  p<^ice  Justices  of  said  city.'*  AU,  that  the  unauthorized 
increase  of  the  police  Justices*  salaries,  waa  not  thereby  legalized. 

Appeal  from  a  jodgment  in  &vor  of  the  plaintiff,  recovered  on  a 
trial  before  the  coart. 

The  facts  appear  in  the  opinion. 

John  A,  Straharij  for  the  appellant. 

Mbridffs  T.  Oerrt/j  for  the  respondent. 
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Daniels,  J. : 

The  judgment  appealed  from,  was  recovered  by  the  plaintiff,  as 
the  assignee  of  James  E.  Coulter,  one  of  the  police  justioes  of  the 
eity  of  New  York,  whose  official  term  oommeuoed  on  the  1st  day 
of  January,  1870 ;  and  it  was  rendered  for  the  amount  unpaid  the 
assignee  at  the  yearly  salary  of  $10,000,  for  the  year  ending  on  the 
1st  of  September,  1872.  The  recovery  was  resisted  by  the  defend- 
iut,  on  the  sole  ground  that  the  assignor  was  by  law  restricted  to 
the  salary  of  $5,000 ;  and  whetlier  he  was  or  not,  is  the  sole  point 
required  to  be  considered  upon  the  present  appeal. 

In  1860,  certain  additional  duties  were  imposed  upon  die  police 
justioes  of  the  city  of  New  York,  and  for  that  reason  it  was  then 
enacted  that,  ^^  for  the  additional  duties  imposed,"  '^  the  common 
council  or  board  of  supervisors  in  said  city  and  county,"  might 
increase  the  compensation  of  those  officere.*  Under  this  authority, 
the  common  council  of  the  city  advanced  the  police  justices'  salary 
to  the  sum  of  $5,000  in  the  year  1862. 

This  authority,  by  the  terms  of  the  act,  was  conferred  to  meet 
what  was  deemed  to  be  a  particular  exigency,  requiring  the  per- 
formance of  but  one  single  act.  The  object  was  to  render  the 
salary  adequate  as  a  compensation,  for  the  services  required  to  per* 
form  the  increased  duties  assigned  to  the  ofl^r  by  the  provisions 
of  that  statute.  Those  duties  were  at  once  apparent  from  the 
terms  contained  in  the  law,  and  it  required  but  one  act  to  adjust 
the  compensation  reasonably  due  for  their  performance.  By  that 
act,  it  was  contemplated  that  the  compensation  would  be  rendered 
roiisonably  sufficient,  and  when  it  was  performed,  it  was  undoubt- 
edly supposed  by  the  common  council,  that  entire  justice  had  been 
done  in  that  respect  The  object  to  be  accomplislied,  required  it 
should  bo  performed  at  once;  not  that  partial  justice  in  this 
respect  should  be  done  at  one  time,  and  the  performance  of  the 
full  duty  completed  at  another.  It  was  not  an  authority  to  increase 
the  compensation  from  time  to  time,  but  to  adjust  it  in  such  a  manner 
SB  would  render  it  consonant  to  the  changes  then  made  by  the  law ; 
and  duty  to  the  officer,  as  well  as  the  plain  intent  of  the  law,  contem- 
plated but  one  increase  for  that  purpose.  These  are  matters  which 
have  been  ordinarily  maintained  under  the  authority  of  the  legisU* 

•Laws  of  1860, 10H§dO. 
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ture ;  and  no  reason  exists  for  supposing  that  such  a  change  in  the 
system  was  designed,  as  would  follow  a  complete  relinquishment  ot 
that  authority.  The  fair  import  of  the  act,  as  well  as  the  purpose 
designed  to  be  effected  by  this  provision,  is  opposed  to  so  broad  a 
construction  of  its  terins.  In  this  respect,  it  was  similar  to  the 
authority  conferred  upon  commissioners  to  make  an  assessment,  in 
the  case  of  Williams  v.  ffaines*  which  was  held  to  be  exhausted 
wlien  that  act  was  performed,  although  it  proved  to  have  beea 
illegally  done.f  And  the  case  of  People  y.  Woodruff^  :^  maintains 
the  same  construction.  By  advancing  the  salary  to  the  sum  of 
$5,000,  the  authority  created  by  the  statute  was  exhausted,  and  both 
the  common  council  and  the  board  of  supervisors  were,  from  that 
time,  powerless  for  further  action  in  the  premises. 

After  that  authority  had  been  exhausted  by  its  appropriate  exer- 
cise, and  in  May,  1869,  the  common  council  was  prohibited  from 
increasing  the  salaries  of  persons  then  in  office,  or  their  successors, 
except  as  provided  by  acts  passed  by  the  legislature.! 

But,  notwithstanding  the  fact  that  the  authority,  given  by  the 
act  of  1860,  had  been  exhausted  by  the  application  and  use  of  it, 
and  the  prohibition  to  the  contrary,  contained  in  the  act  of  May, 
1869,  the  common  council  did,  in  December  of  that  year,'  provide, 
by  resolution,  that  the  police  justices'  salary  should  be  still  farthez 
advanced  to  the  fate  paid  to  the  city  judge,  which  was  $10,000  pei 
year.  This  seems  to  have  been  a  plain,  unwarrantable  usurpation 
of  power,  and  the  act,  for  that  reason,  was'  utterly  void. 

In  April,  1870,  it  was  enacted  that  the  mayor  and  comptroller 
were  authorized  to  fix  the  salary  of  the  civil  justices  of  the  city,  at 
an  amount  not  exceeding  the  salary  then  paid  to  the  police  jus- 
tices. I  And,  from  that  circumstance,  this  unauthorized  increase 
in  the  salary  of  the  police  justices,  is  claimed  to  have  been  from 
that  time  le^ized.  The  argument,  though  plausible,  is  not 
deemed  to  be  sound.  The  law  of  1870  dealt  simply  with  the  fact, 
not  with  the  authority  under  which  it  had  come  into  existence* 
No  attention  was  devoted  to  the  latter  circumstance,  neither  was  the 
amount  paid  mentioned  or  defined.    But,  whatever  that  might  be, 

•  40  N.  T.,  587.  8  YoL  2,  Laws  of  1869, 2188,  g  11. 
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whether  authorized  or  not,  that  was  to  constitute  the  limit  on  tha 
authority  to  be  .exercised  under  its  provisions.  Upon  so  grave  a 
matter  as  the  unlawful  assumption  of  official  authority,  the  practice 
of  the  legislature  is  to  use  plain  words,  when  a  design  exists  to 
ratify  or  confirm.  The  object  of  this  enactment,  was  to  confer 
authority  on  two  of  the  corporate  officers  of  the  city,  to  adjust  the 
salaries  of  its  civil  justices.  And,  according  to  the  terms  made  use 
of,  that  was  the  only  object  entertained.  To  confirm  the  unauthor- 
ized act  of  the  common  council  of  the  preceding  year,  required 
something  beyond  that — at  least  some  terms  indicating  the  exist 
ence  of  such  a  purpose.  This  act  contains  nothing  from  which 
that  can  be  supposed  to  be  within  its  spirit  or  design ;  and,  for  that 
reason,  under  well  settled  rules  of  construction,  it  cannot  be  com* 
prehended  by  the  law. 

Courts  are  required  to  construe  statutes,  where  no  different 
intention  is  manifested,  by  their  terms,  and  the  subject-matter  to 
which  they  relate,  according  to  the  ordinary  and  popular  meaning 
of  the  language  in  wliich  they  are  made.  And  what  cannot  fairly 
be  maintained  to  bo  within  the  signification  of  those  terms,  is  not 
to  be  deemed  to  be  within  the  statute.  These  laws  are  made  for 
the  public,  and  are  required  to  be  obeyed  by  its  members,  and  no 
other  rule  is  consistent  with  the  substantial  performance  of  the 
duties  required  to  be  observed  under  their  provisions.* 

Under  such  a  principle  of  construction,  no  well  supported  reason 
can  be  found  for  the  conclusion  that  it  was  designed,  by  referring 
in  this  act  to  the  fact  of  payment,  to  sanction  and  approve  the 
authority  on  which  the  payment  itself  was  made.  Upon  this  sub- 
ject, the  comments  of  Judge  Davies,  in  the  decision  of  the  case  of 
the  People  v.  Woodruf  (supra)jMe  peculiarly  wise  and  appropriate. 
lie  there  said  that  "It  is  a  dangerous  principle  to  imply  power 
when  it  is  not  conferred  by  legislative  authority  in  clear  and  dis- 
tinct terms.  It  is  always  competent  for  the  legislature  to  speak 
clearly  and  without  equivocation,  and  it  is  safer  for  the  judicial 
department  to  follow  the  plain  intent  and  obvious  meaning  of  an 
act,  rather  than  to  speculate  upon  what  might  have  been  the  views 
of  the  legislature  in  the  emergency  which  may  havp  arisen.     It  is 

•Newell T.  People,  8  Seld.,  9, »7,  98;  People  v.  Utica  Ins.  Co.,  15  John., 858, 880. 
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wiser  and  safer  to  leave  the  legislative  department  to  supply  a  sup- 
posed or  actaal  castes  omissus^  than  attempt  to  do  it  by  judicial 
construction."  * 

Another  objection  to  the  construction  of  this  statute,  relied  upon 
in  behalf  of  the  plaintiff,  arises  out  of  the  circumstance  that  the 
confirmation  of  the  act  of  the  common  council,  in  advancing  the 
salary  in  1869,  was  an  object  of  a  local  legislative  nature,  and,  as 
such,  commonly,  if  not  necessarily,  made  the  subject  of  special 
legislative  enactment.  Certainly,  such  acts  are  not  usually  intended 
to  be  confirmed,  when  no  expressions,  indicating  the  existence  of 
such  a  design,  have  been  allowed  to  find  tl\eir  way  into  the  law. 
Something  more  than  a  simple  reference  to  the  fact,  unlawfully 
brought  into  existence,  should  be  required  to  produce  such  a  con- 
firmation.  If  more  than  that  be  not  required,  then  legislation 
is  beset  with  risks,  which,  in  this  rapid  age,  must  often  be  pro- 
ductive of  injurious  consequences,  both  to  public  and  private 
interests.  When  such  latitude  of  construction  is  adopted,  as 
requires  its  support  from  conjecture  and  speculation,  rather  than 
the  import  of  the  terms  employed  in  tlie  laws,  their  administration 
will  be  rendered  too  uncertain  to  be  consistent  with  the  stability 
of  substantial  rights.  The  guide  which  safety,  as  well  as  reasonable 
uniformity,  requires  to  be  followed,  is  that  which  has  been  already 
mentioned  of  construing  the  laws  by  the  ordinary  signification  of 
the  terms  made  use  of,  without  so  far  refining  upon  them  as  to 
exceed  their  meaning,  in  order  to  supply  the  necessities  of  some 
particular  case. 

The  subject  is  not  free  from  difficulty,  as  was  well  remarked  by 
the  learned  judge  before  whom  the  trial  was  had.  But  the  support 
supplied  by  the  reference,  made  in  the  act  of  1869,  to  the  fact  of 
payment,  is  altogether  too  shadowy  in  its  nature  to  maintain  the 
legality  of  the  plaintiff's  demand. 

The  additional  circumstance,  that  the  legislature,  in  1870,  made 
the  appropriation  large  enough  to  include  the  increase  of  1869,  in 
no  way  improves  the  plaintiff's  case.  The  same  objections  exist 
to  the  inference  that,  by  doing  so,  the  legislature  intended  to  con- 
firm the  illegal  act  of  the  common  council,  as  have  already  beet 
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mentioned  in  considering  the  other  provision  of  the  statute.  If 
ihe  appropriation  had,  in  terms,  provided  that  the  police  jastices 
•honld  be  paid  the  salary  of  $10,000,  the  case  would  be  manifestly 
different  from  wliat  it  now  is — an  appropriation  of  a  gross  sum  to 
paj  salaries.  The  import  of  such  an  appropriation  is,  that  the 
officers,  who  are  to  be  paid  out  of  it,  are  to  receive  what  they  have 
a  lawful  right  to  demand,  and  nothing  beyond  that.  If  the  appro- 
priation exceeds  the  sum  necessary  for  that  purpose,  it  does  not 
follow  that  the  officers,  intended  to  be  paid  out  of  it,  are  entitled  to 
have  the  excess  divided  between  them. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
coats  to  abide  the  event,  unless  the  plaintiff  consent,  within  twenty 
days,  to  reduce  the  recovery  to  the  amount  due  at  the  rate  of 
$5,000  per  year,  and  the  allowance  made  in  the  same  proportion. 
And  in  case  such  consent  be  given,  then  the  judgment,  as  so  modi- 
fied^ should  be  affirmed,  without  costs  of  the  appeal. 

Davis,  P.  J.,  concurred. 

Ordered  accordingly. 


THE  PEOPLE   EX  bel.  J.  WM.  McQOWAN,  Appellaot,  v. 
WILLIAM  J.  HAVEMEYER  and  others,  Respondent. 

THE   PEOPLE  EX  rel.   JAMES   DUNPHY,  Appellant,  v. 

THE  SAME,  Respondents. 

THE  PEOPLE  Bx  rel.  A.  J.  FULLERTON,  Appellant,  v. 

THE  SAME,  Respondents. 

Chafigr  779  of  Laton  of  1878— (oarrf  cf  edimaU  and  apportionment  created  by-^ 
vfien  it$  power  to  revise  eatmatee  €f  preceding  hoards  eeaeed. 

TTie  power  of  tbe  board  of  estimate  and  apportionment,  created  by'chapter  779 
of  the  Laws  of  1878,  to  reconsider,  revise  and  redetermine  the  estimate  already 
made  for  that  year,  ceased  on  the  Ist  daj  of  Jnly,  1878. 

The  appeals  in  these  cases,  are  taken  from  orders  denying 
motioDS  for  peremptorj  writs  of  mandamns,  directing  the  respond- 
ents, as  the  board  of  estimate  and  apportionment,  to  conyene, 
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audit  and  apportion  the  amounts  due  to  the  relators,  for  their 
salaries  as  messenger  and  deputy  clerks  of  the  board  of  supervisors 
of  the  county  of  New  York. 

The  salary  of  the  miessenger  accrued  between  August,  1871,  and 
December,  1872 ;  and  the  salaries  of  the  deputy  clerks,  between 
the  1st  of  January,  1872,  and  the  1st  of  May,  1878. 

Joseph  H.  DukeSj  for  the  appellants. 

Oeo.  P.  Andrews^  for  the  respondents. 

Daniels,  J. : 

As  the  claims  made  by  the  relators  all  accrued  by  the  1st  day  of 
May,  1873,  the  latest  of  them  should  have  been  included  in  the 
estimate  of  county  expenses  for  that  year. 

By  chapters  573  and  583,  of  the  Laws  of  1871,  the  county 
expenses  for  the  years  1871  and  1872,  were  required  to  be  esti- 
mated and  apportioned  witliin  twenty  days  after  the  first  day  of 
May  of  the  first  year,  and  on  the  first  day  of  May  of  the  second 
year.  £nt  this  date  was  afterward  extended  as  far  as  the  20th  day  of 
May,  1872.*  By  section  2  of  chapter  673,  of  the  Laws  of  1871,  tJie 
estimates  of  each  year,  after  1872,  were  required  to  be  made  by  the 
first  day  of  December  of  the  preceding  year.  By  force  of  these 
statutes,  and  the  provisions  contained  in  them,  requiring  the  esti- 
mates to  comprehend  the  yearly  county  expenses,  for  which  each 
should  be  made,  as  a  portion  of  those  expenses,  the  relators'  salaries 
should  have  been  included  in  the  estimates,  made  before  the  enact- 
ment of  chapter  779,  of  the  Laws  of  1873,  creating  the  board  con- 
stituted by  the  respondents.  So  much  of  the  salaries  as  would 
accrue  and  become  payable  in  any  one  year  ought,  under  the  pro- 
visions of  the  law  relating  to  that  3'ear,  to  have  been  included  in 
the  estimate  made  for  its  expenses. 

That  was  plainly  the  duty  of  the  officials  required  to  make  those 
estimates.  When  the  new  board  was  created,  on  the  14th  of  June, 
1873,  all  the  estimates  had  been  made  into  which  the  relators' 
salaries  should  have  entered.  And  the  persons  required  to  make 
them,  had  neglected  to  estimate  any  amount  for  the  payment  of 
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those  salaries.     It  was  to  supply  the  omission  arising  out  of  that 
neglect,  that  the  present  proceedings  were  instituted. 

For  the  purpose  of  sustaining  them,  it  was  shown  that  two  of  the 
relators,  on  the  18th  day  of  July,  and  the  other,  on  the  11th  of 
August,  1873,  made  demands,  in  writing,  oh  the  respondents  that 
they  should  forthwith  convene,  audit,  allow  and  apportion  the 
amount  due  to  each  of  them,  respectively,  for  their  unpaid  salaries. 

These  demands  must  have  been  designed  to  require  the  respond 
cuts  to  allow  and  include  these  salaries  in  the  estimates  already 
made  by  the  preceding  board  for  the  year  1873,  for  they  were 
not  required  to  make  their  estimates,  for  the  year  1874,  until  the 
Ist  of  December  in  the  year  1873.  For  that  purpose,  they  could 
not  be  required  to  convene,  as  the  relators  demanded  they  should. 
And  if  the  demands  were  designed  and  understood  to  require  the 
respondents  to  convene,  and  enter  upon  the  making  of  their  esti- 
mates for  the  year  1874,  the  fact  that  the  time  had  not  then  arrived 
when  they  were  required  by  the  statute  to  do  that,  would  con- 
stitute a  complete  answer  to  the  demands  served. 

There  is  no  good  reason  for  supposing  that  to  have  been  the 
relators'  purpose,  or  the  understanding  the  respondents  had  of  it. 

If  that  had  been  the  purpose  of  the  demands,  they  would  simply 
have  required  the  respondents,  to  include  the  unallowed  salaries 
in  the  estimates  which  should  be  made  by  the  board  for  the 
year  1874. 

The  object  which  the  relators  undoubtedly  designed  to  secure, 
by  requiring  the  respondents  forthwith  to  convene  for  the  J)urpose 
mentioned  by  them,  was  the  incorporation  of  their  claims  in  the 
estimates,  made  by  the  preceding  board  for  the  year  1873.  But  for 
that  purpose,  their  demands  were  made  at  too  late  a  period.  For 
while  the  act  of  1873  empowered  the  board,  constituted  by  the 
respondents,  to  reconsider,  revise  and  redetermine  the  estimate 
previously  made  for  that  year,  it  only  allowed  that  to  be  done  at 
some  time  prior  to  the  1st  day  of  July,.  1873.*  The  language  of 
the  section  is  such  as  to  show  that  the  time  mentioned  in  it,  was 
intended  to  form  a  limit  beyond  which  the  estimate  made  in 
the  preceding  year,  should  not  be  interfered  with. 

They  were  allowed  to  act  upon  this  subject  from  time  to  time, 

•  Laws  of  1878, 1186,  §& 
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aadit  and  apportion  the  amoanta  dae  to  the  rektors,  for  their 
•alariea  as  messenger  and  deputy  derka  of  the  board  of  aapervison 
of  the  coantv  of  Xew  York. 

The  salanr  of  the  meseenger  accraed  between  August,  1871,  and 
December,  1872 ;  and  the  salaries  of  the  deputy  derka,  between 
the  1st  of  January,  1872,  and  the  1st  of  May,  1873. 

Joseph  H.  Dukegy  for  the  appellants. 

Oeo.  P.  AndrewSj  for  the  respondents. 

Dahiels,  J. : 

As  the  claims  made  by  the  relators  all  accrued  by  the  Ist  day  of 
May,  1873,  the  latest  of  them  should  have  been  included  in  the 
estimate  of  county  expenses  for  that  year. 

By  chapters  573  and  583,  of  the  Laws  of  1871,  the  county 
expenses  for  the  years  1871  and  1872,  were  required  to  be  esti- 
mated and  apportioned  within  twenty  days  after  the  first  day  of 
May  of  the  first  year,  and  on  the  first  day  of  May  of  the  second 
year.  But  this  date  was  afterward  extended  as  far  as  the  SOth  day  of 
May,  1872*  By  section  2  of  chapter  573,  of  the  Laws  of  1871,  the 
estimates  of  each  year,  aft;er  1872,  were  required  to  be  made  by  the 
first  day  of  December  of  the  preceding  year.  By  force  of  these 
statutes,  and  the  provisions  contained  in  them,  requiring  the  esti- 
mates to  comprehend  the  yearly  county  expenses,  for  which  eadi 
should  be  made,  as  a  portion  of  those  expenses,  the  relators'  salaries 
should  have  been  included  in  the  estimates,  made  before  the  enact- 
ment of  chapter  779,  of  the  Laws  of  1873,  creating  the  board  con- 
stituted by  the  respondents.  So  much  of  the  salaries  as  would 
accrue  and  become  payable  in  any  one  year  ought,  under  the  pro- 
visions of  the  law  relating  to  that  year,  to  have  been  included  in 
the  estimate  made  for  its  expenses. 

That  was  plainly  the  duty  of  the  officials  required  to  make  those 
estimates.  When  the  new  board  was  created,  on  the  14th  of  June, 
1873,  all  the  estimates  had  been  made  into  which  the  relators' 
salaries  should  have  entered.  And  the  persons  required  to  make 
them,  had  neglected  to  estimate  any  amount  for  the  payment  of 
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those  salaries.     It  was  to  supply  the  omission  arising  out  of  that 
neglect,  that  the  present  proceedings  were  instituted. 

For  the  purpose  of  sustaining  them,  it  was  shown  that  two  of  the 
relators,  on  the  18th  day  of  July,  and  the  other,  on  the  11th  of 
August,  1873,  made  demands,  in  writing,  on  the  respondents  that 
they  should  forthwith  convene,  audit,  allow  and  apportion  the 
amount  due  to  each  of  them,  respectively,  for  their  unpaid  salaries. 

These  demands  must  have  been  designed  to  require  the  respond 
cuts  to  allow  and  include  these  salaries  in  the  estimates  already 
made  by  the  preceding  board  for  the  year  1873,  for  they  were 
not  required  to  make  their  estimates,  for  the  year  1874,  until  the 
Ist  of  December  in  the  year  1873.  For  that  purpose,  they  could 
not  be  required  to  convene,  as  the  relators  demanded  they  should. 
And  if  the  demands  were  designed  and  understood  to  require  the 
respondents  to  convene,  and  enter  upon  the  making  of  their  esti- 
mates for  the  year  1874,  the  fact  that  the  time  had  not  then  arrived 
when  they  were  required  by  the  statute  to  do  that,  would  con- 
stitute a  complete  answer  to  the  demands  served. 

There  is  no  good  reason  for  supposing  that  to  have  been  the 
relators'  purpose,  or  the  understanding  the  respondents  had  of  it. 

If  that  had  been  the  purpose  of  the  demands,  they  would  simply 
have  required  the  respondents,  to  include  the  unallowed  salaries 
in  the  estimates  which  should  be  made  by  the  board  for  the 
year  1874. 

The  object  which  the  relators  undoubtedly  designed  to  secure, 
by  requiring  the  respondents  forthwith  to  convene  for  the  purpose 
mentioned  by  them,  was  the  incoi*poration  of  their  claims  in  the 
estimates,  made  by  the  preceding  board  for  the  year  1873.  But  for 
that  purpose,  their  demands  were  made  at  too  late  a  period.  For 
while  the  act  of  1873  empowered  the  board,  constituted  by  the 
respondents,  to  reconsider,  revise  and  redetermine  the  estimate 
previously  made  for  that  year,  it  only  allowed  that  to  be  done  at 
some  time  prior  to  the  1st  day  of  July,  1873.*  The  language  of 
the  seetion  is  such  as  to  show  that  the  time  mentioned  in  it,  was 
intended  to  form  a  limit  beyond  which  the  estimate  made  in 
the  preceding  year,  should  not  be  interfered  with. 

They  were  allrwed  to  act  upon  this  subject  from  time  to  time, 

•  Laws  of  1878, 1186,  §9. 


64  .    THE  PEOPLE  V.  HAVEMEYER. 

First  Dsfartmsiit,  March  Term,  1874 

and  at  any  time  prior  to  the  first  day  of  July,  clearly  implying  that 
it  was  not  intended  that  they  should  take  any  action  in  that  respect 
after  that  time.  The  nature  of  the  proceedings  was  such  as  to 
render  the  time  mentioned  important,  as  a  limitation  upon  the 
exercise  of  the  authority  conferred  over  the  preceding  estimate. 
For  that  was  afterward  to  be  certified  by  the  comptroller  to  the 
board  of  supervisors,  to  be  levied  and  collected  in  the  year  1873, 
upon  the  real  and  personal  estate  within  the  city  and  county  of 
New  York.  These  subsequent  proceedings  contemplated  that  the 
duties  of  the  respondents  with  that  estimate,  would  be  completed 
by  the  time  mentioned  in  the  section.  Any  other  construction 
would  permit  the  indefinite  extension  of  the  time,  within  which 
they  might  reconsider,  revise  and  redetermine  the  preceding 
estimate. 

If  they  could  so  far  extend  the  time,  as  to  comply  with  the 
demands  made  by  the  relators,  they  could  continue  to  do  so  in  order 
to  comply  witli  other  demands,  until  no  part  of  the  year  wonld  be 
left,  within  which  the  the  estimate  could  be  certified  to  the  super- 
visors, for  the  purpose  of  enabling  them  to  proceed  in  levying  and 
collecting  the  taxes. 

In  this  proceeding,  time  must  have  been  intended  as  an  essential 
attribute  of  the  act  allowed  to  be  performed.  For,  in  no  other 
view,  could  the  purposes  provided  for,  be  certainly  accomplished. 
The  statute  not  only  permitted  the  respondents  to  reconsider  and 
revise  the  estimate  made  for  the  }'ear,  bnt  it  required  that  to  be 
done,  if  done  at  all,  by  the  first  day  of  July.  That  the  time  pre- 
scribed was  intended  to  be  a  positive  limitation  of  the  power  to  be 
exercised,  is  further  shown  by  the  act  of  1872,  already  referred  to. 

For,  by  the  preceding  act  of  1871,  the  board  was  required  to 
meet  and  make  estimates,  for  1872,  on  the  first  day  of  May  of  that 
year.*  An  extension  of  that  time  was,  for  some  reason,  found  to 
be  desirable,  and  the  legislature  made  it  for  a  period  of  twenty 
days,  t 

It  would  be  unreasonable  to  suppose  that  legislation  would  have 
been  resorted  to  for  the  purpose  of  extending  the  time,  if  that 
which  had  been  previously  specified,  had  not  been  intended  to  define 
the  period,  within  which  the  estimate  was  required  to  be  made. 

•  YoL  2,  Laws  of  1871, 1209,  %9.  f  YoL  1,  Laws  of  1872,  p.  1050,  g  2. 
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These  acts  all  relate  to  the  same  subject-matter,  and  a  considera- 
tion of  all  their  provisions  is  proper,  for  the  purpose  of  ascertaining 
and  determining  the  intent  of  each  particular  enactment.  The 
language  of  the  act  of  1873,  the  proceedings  afterward  to  be  taken 
on  the  estimate  within  that  year,  as  well  as  this  legislative  con- 
struction of  the  previous  provision  as  to  the  time  within  which 
another  estimate  should  be  made,  combine  to  support  the  conclu- 
sion that  no  reconsideration  or  revision  of  the  estimate  could  b6 
made  by  the  respondents,  after  the  time  prescribed  for  that  purpose 
had  passed.  For  that  reason,  the  respondents  had  no  power  to  com- 
ply with  the  demands  made  upon  them  by  the  relators. 

They  could  not  then  lawfully  convene  to  audit,  allow  and  appor- 
tion the  relators'  unpaid  salaries,  and  the  motions  made  by  them 
were  properly  denied.* 

The  same  disposition  was  made  of  a  similar  application,  against 
the  respondents,  by  both  the  Special  and  General  Terms  of  the 
Court  of  Common  Pleas  of  the  city  of  New  York,  in  the  case  of 
Patrick  McMnllen.  And  no  reason  appears  to  exist  for  doubting 
the  propriety  of  that  decision. 

If  the  relators  have  the  legal  right  to  have  the  amounts  due  to 
them,  which  should  have  been  included  in  preceding  estimates, 
incorporated  in  the  estimate  of  the  respondents,  they  must  be  pro- 
vided for  by  au  estimate  hereafter  to  be  made. 

The  orders  appealed  from  appear  to  have  been  made  on  the 
12th  day  of  December,  1873,  when,  if  the  writs  applied  for  had 
been  awarded,  the  respondents  had  no  power  to  obey  their  mandate. 

For,  by  that  time,  their  power  over  the  estimate  of  1873  had 
expired  by  lapse  of  time,  and  the  estimate  for  1874  had  been  com- 
pleted, if  the  duty  prescribed  by  the  statute  had  been  observed. 

And  it  may  be  presumed  to  have  been  performed  as  the  law 
required  it  should  be,  since  nothing  to  the  contrary  appears  in  these 
eases. 

The  orders  were  right,  and  they  should  be  affirmed. 

Davis  P.  J.,  and  Lawbenoe,  J.,  concurred. 

Orders  affirmed. 

♦  Clark  V.  Norton,  49  N.  Y.,  248. 
Hun— Vol.  L        9 
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ABRAHAJ4  MESEROLE  and  othebs,  Appbllants,  v.  ARCHI- 
£ALD  K.  MESEROLE  and  otheeus,  Respondents. 

WUl — tnut — iufpensian  qfp&toer  of  aUencOion — aecumtUation. 

Where  the  testator,  having  devised  property,  both  real  and  personal,  to  trustees, 
to  receive  the  rents,  issues  and  profits  thereof,  divided  the  same  into  fourteen  equal 
parts,  and  directed  that  the  rents,  profits  and  income  of  each  part  should  be  paid 
over  to  different  persons  named  in  the  will,  the  trust,  as  to  each  part,  to  termina*^ 
upon  the  expiration  of  two  lives  in  being  at  the  time  of  the  testator's  death, 
hM^  that  the  fact  that  the  due  execution  of  the  trust  would  require  some  of  the 
parts  to  remain  in  the  hands  of  the  trustees  after  the  trust  had  terminated,  and 
the  ultimate  right  vested,  as  to  them,  did  not  invalidate  the  trust  by  creating  an 
unlawful  suspense  of  the  power  of  alienation. 

The  testator  directed  that  a  portion  of  the  rents,  incomes  and  profits  of  certain 
of  the  shares,  which  were  given  to  minors,  should  be  accumulated  during  their 
respective  minorities,  and,  upon  their  expiration,  the  accumulation  of  each  share 
jBhould  be  added  thereto,  and  the  rents,  incomes  and  profits  of  the  shares,  thus  aug- 
mented, paid  over  to  the  respective  beneficiaries.  Held,  that  the  direction  was 
valid ;  that  the  law  does  not  require  the  accumulation  to  be  paid  over  to  the  benefi- 
ciary upon  the  termination  of  his  minority;  and  that  it  is  sufficient  if  it  be  for 
his  benefit 

Whether  or  not  the  heir  at  law  can  maintain  an  action  for  the  purpose  of  pro- 
curing a  construction  of  the  testator's  will,  quere. 

Senible,  That  the  right  to  maintain  such  an  action  in  equity,  is  limited  to  the 
executors  or  trustees  themselves,  and  the  i>er80iis  specially  authorized  to  do  so, 
under  the  act  of  1853. 

Appeal  from  a  judgment  in  an  action,  broaght  to  obtain  the  con- 
Btruction  of  the  will  and  codicil  of  Abraham  Meserole,  deceased. 

The  testator  left  two  children,  his  son,  Jeremiah  V.  Meserole, 
and  his  daughter,  Maria  M.,  wife  of  William  K.  Knapp,  and  three 
grandchildren,  the  plaintiffs  in  this  action,  children  of  David  M.,  a 
son  of  the  testator. 

By  the  provisions  of  the  will,  after  the  bequest  of  several 
legacies,  including  $10,000  to  ea^a  of  the  plaintiffs,  the  testator 
gave  the  residue  to,  and  for  the  use  of,  the  other  two  children  and 
their  families.    The  facts  are  stated  in  the  opinion. 

Alvin  C.  Bradley  and  M.  Z.  Toionaendj  for  the  appellants. 
E.  Moore  and  T.  J.  Jacksony  for  the  respondents. 


MESEROLE  v.  MESEROLE.  67 

FiBST  Depabtment,  Mabch  Tsbm,  1874. 

Dani£L8,  J. : 

The  testator  left  an  estate  of  considerable  magnitadoy  oonsiating 
of  real  and  personal  property. 

After  the  bequest  of  several  legacies,  concerning  the  validity  of 
which  no  controversy  exists,  the  testator  gave,  devised  aad 
bequeathed  the  residue  and  remainder  of  his  real  and  personal 
estate  to  three  executors,  to  take  possession  and  hold  the  same,  and 
receive  the  rents,  issues,  profits  and  income  thereof,  in  the  several 
shares  and  proportions,  and  for  the  respective  periods  afterward 
mentioned.  He  tlien  directed  that  three  equal  fourteenth  parts 
should  be  held  by  them  for  and  during  the  natural  life  of  his  son, 
Jeremiah  Y.  Meserole,  two  for  his  daughter-in-law,  Evelina,  wife 
of  that  son,  one  for  Alfred  Y.  Meserole,  the  son  of  his  own  son,  one 
for  Abraham  Meserole,  another  son  of  his  own  son,  three  for  Iiis 
daughter,  Maria  M.  Knapp,  one  to  each  of  her  three  daughters, 
and  tlie  remaining  equal  fourteenth  for  the  life  of  his  grandson, 
John  Meserole  Enapp. 

The  same  substantial  directions  were  given  by  the  testator,  con- 
cerning the  three  shares  provided  for  his  three  children.  They  are, 
that  the  rents,  profits  and  income,  arising  from  each  share,  shall  be 
paid  over  by  the  executors,  to  the  beneficiaries  respectively,  for  the 
support  of  themselves  and  their  families  respectively.  And  the 
directions  given,  are  also  identical,  concerning  each  of  the  one- 
fourteenths,  given  by  him  to  the  executors  for  each  of  his  six 
grandchildren.  They  are,  that  the  executors  should  apply  $1,000 
each  year  for  the  support,  maintenance  and  education  of  each 
grandchild,  daring  the  period  of  his  or  her  minority,  out  of  the 
rents,  profits  and  income  of  the  share,  required  to  be  held  by  them 
for  the  use  of  such  grandchild. 

The  residue  of  the  income  of  the  share  of  each  grandchild,  to  be 
accumulated  during  the  period  of  the  minority  of  the  grandchild, 
from  whose  fourteenth  the  same  shall  be  derived.  And  as  each 
shall  attain  his  or  her  majority,  then,  from  that  period,  the  entire 
rents,  profits  and  income  of  his  or  her  fourteenth,  and  of 
the  accnmulations  added  thereto  under  the  preceding  direction, 
are  to  be  paid  over  to  each  respectively,  for  his  or  her  support  and 
maintenance,  during  the  residue  of  his  or  her  respective  life. 

At  the  decease  of  the  testator^s  son,  Jeremiah  Y.  Meserole, 
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whether  before  or  after  his  own  death,  the  three-fourteenths  parte 
of  the  rents  and  profits,  provided  for  him  as  his  share  for  life,  are 
required  to  be  divided  by  the  executors,  into  four  equal  shares,  and 
kept  safely  invested  by  them,  and  the  interest  and  income  from 
two  of  them,  paid  over  to  the  testator's  daughter-in-law,  Evelina 
Meserole,  during  her  life.  And  at  her  decease,  the  two  shares 
themselves  are  directed  to  be  divided  and  paid  over,  among  and  to 
tlie  lawful  heirs  of  the  testator's  son,  Jeremiah  Y.  Meserole,  in 
the  same  proportions  as  if  he  had  died  intestate  and  possessed  of 
such  shares. 

The  other  two  shares,  created  out  of  those  fourteenths,  the  exe- 
cutors are  required  to  invest,  one  for  each  of  the  two  sons  of  Jere- 
miah Y.  Meserole,  and  to  pay  over  the  interest  and  income  of  the 
share,  invested  for  each  of  such  sons,  to  him  during  his  natural  life. 

And  on  either's  decease,  all  the  property  and  money,  held  in  trust 
for  him  under  the  terms  of  the  will,  are  directed  to  be  divided  and 
paid  over  among,  and  to  his  lawful  heirs.  And  if  either  of  such 
sons  shall  die  before  his  father  or  mother,  then  the  share  he  would 
otherwise  have  been  entitled  to,  upon  the  decease  of  his  surviving 
parent  or  parents,  is  directed  to  go  to  the  lawful  heirs  of  Jeremiah 
Y.  Meserole. 

Upon  the  decease  of  the  testator's  daughter-in-law,  Evelina,  the 
two-fourteenths  of  his  estate,  provided  for  her  benefit  for  life,  are 
directed  to  be  divided  into  five  equal  shares.  Three  of  them  to  be 
invested  for,  and  the  interest  and  income  from  the  same  paid  over 
to,  his  son,  Jeremiah  Y.  Meserole,  during  his  life.  And  at  his 
death,  the  shares  themselves  divided  between,  and  paid  over  to  his 
lawful  heirs.  The  other  two  of  these  five  shares,  are  directed  to 
be  invested  for  the  benefit  of  the  two  sons  of  Jeremiah  Y.  Meserole, 
one  for  each,  and  the  income  and  interest  of  each  share,  paid  over 
to  the  person  for  whom  the  investment  is  directed  to  be  made, 
during  his  natural  life. 

The  final  distribution  of  the  two  shares,  as  the  persons  entitled 
to  their  income  and  interest  may  respectively  die,  is  directed  to  be 
made  among  the  lawful  heirs  of  the  testator's  son,  Jeremiah  Y. 
Meserole,  by  the  provision,  already  considered  in  another  connec- 
tion, on  that  subject. 

At  the  decease  of  the  testator's  daughter,  Maria  M.  Knapp,  the 
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fchree-foiirteenths  of  his  estate,  the  rents,  issues  and  profits  of 
which  are  given  to  her  for  life,  are  required  to  be  divided  into  four 
equal  shares  and  invested,  one  for  each  of  his  grandchildren,  Maria 
M.,  Evelina  M.,  £atie  L.,  and  John  Meserole  Knapp ;  and  the 
income  and  interest  of  sach  share,  paid  over  to  the  pei'son  for  whom 
the  investment  is  required  to  be  made,  during  his  or  her  natu- 
ral life.  And  at  the  time  of  the  decease  of  either  of  those  four 
persons,  if  that  should  not  occur  during  the  life  of  their  mother, 
Maria  M.  ELnapp,  the  share  provided  for  the  person  dying,  is  given 
to  his  or  her  lawful  heirs,  absolutely.  But  if  either  should  die 
before  their  mother,  then  the  fourth  of  the  three-fourteenths,  pro- 
vided to  supply  her  share  of  rents,  income  and  profits,  is  directed 
to  be  divided  among  her  lawful  heirs.  And  upon  the  decease  of 
either  of  these  four  grandchildren,  the  fourteenth  of  the  testator^s 
estate,  directed  by  the  will  to  be  held  in  trust  by  the  executors  for 
each  of  them  respectively,  is  absolutely  given  to  his  or  her  lawful 
heirs. 

These  provisions  effectually  dispose  of  all  the  residuary  estate, 
directed  by  the  testator  to  be  held  in  trust  by  liis  executors,  if  they 
are  not  in  conflict  with  the  provisions  of  the  statutes,  limiting  the 
period  within  which  the  power  of  alienation  and  absolute  owner- 
ship of  property  may  be  suspended. 

The  testator,  very  clearly,  designed  to  dispose  of  his  real  and 
personal  estate  by  the  provisions  contained  in  his  will,  and  to  avoid 
intestacy  as  to  any  portion  of  it.  And  if  the  directions  given  by 
bim  are  valid,  that  object  has  been  accomplished.  From  the 
analysis,  made  of  the  directions  contained  in  the  will,  concerning 
the  disposition  of  the  residue  of  the  testator's  estate,  it  is  apparent 
that  the  trust  created  in  the  rents,  issues,  income  and  profits  of 
neither  one  of  the  shares  provided  for^can  extend  beyond  the  dura- 
tion of  two  lives  in  being  at  the  time  of  his  decease.  And  the 
lives,  by  which  the  most  extended  limitations  are  restricted,  are 
those  of  the  two  beneficiaries  themselves ;  eight  fourteenths,  consti- 
tuting three  specific  shares,  can  only  continue  until  the  end  of  the 
two  lives,  for  the  benefit  of  which  each  share  is  created.  For, 
by  the  division  which  it  is  provided  shall  be  made  of  these  three 
shares,  as  the  life  tenants  of  the  rents,  income  and  profits  of  each, 
may  die,  no  portion  into  which  the  share  itself  is  directed  to  be 
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divided,  can  extend  beyond  the  life  of  the  per^a  who  is  to  receive 
its  rents,  income  and  profits,  after  such  division  may  be  made  of  it. 

The  other  six  fourteenths  are  still  farther  restricted.  For,  as 
each  life  tenant  of  a  fourteenth  part  of  the  rents,  income  and  pro- 
fits, may  die,  the  trust  in  the  share  of  such  person  will  at  once 
cease  to  exist,  according  to  the  terms  of  the  will,  and  it  will  l)ecoine 
the  absolute  property  of  the  lawful  heirs,  who,  it  is  provided,- shall 
receive  it  when  the  trust  created  in  it  shall  end. 

The  testator's  scheme  was,  evidently,  to  avoid  the  unlawful  suspen- 
sion of  the  power  of  alienation  and  absolute  ownership,  in  the  trusts 
created  in  the  residue  of  his  estate.  And  to  accomplish  that  result, 
while  he  gave  the  entire  residue  in  trust  to  his  executora,  with  full 
authority  to  continue  and  hold  it  together  as  one  mass,  he  divided 
and  disposed  of  the  rents,  issues  and  profits,  issuing  from  the  same, 
in  such  a  manner  that  the  existence  of  no  share  provided  for,  could, 
by  any  possibility,  transcend  the  statutory  period. 

But  it  is  claimed,  tliat,  as  portions  of  the  mass  of  the  estate  must 
necessarily  remain  in  the  executors'  hands,  to  supply  the  purposes  ot 
the  trust,  for  a  greater  period  than  the  duration  of  two  lives,  in 
being  at  the  creation  of  the  trust,  the  disposition  should  be  held  to 
be  unlawful.  That  consequence  would  have  proved  the  same,  if  a 
legal,  as  well  as  equitable  division  of  the  estate,  had  been  made. 

For  some  shares,  even  then,  would  have  extended  through  the 
existence  of  many  lives,  in  point  of  fact.  But  the  statute  does  not 
render  the  disposition  unlawful  on  account  of  that  circumstance,  as 
long  as  the  beneficial  interest,  itself,  must  determine  with  the  lives 
of  the  two  persons,  who  are  to  successively  enjoy  the  same  interest. 

In  such  a  disposition  of  the  testator's  property,  although  the 
executors  hold  it  as  one  entire  mass,  an  equitable  division  of  it  is 
made  among  the  persons  who  are  to  receive  defined  and  specific 
portions  of  its  rents,  income  and  profits. 

Each  beneficiary  becomes,  for  the  time  being,  the  equitable  owner 
of  that  portion  of  the  estate  from  which  his  or  her  rents,  income 
and  profits  are  derived,  and  the  property  held  in  trust,  is,  to  that 
extent,  held  solely  for  the  person  benefited  by  so  much  of  the 
trust. 

It  seems  to  have  been  supposed  that  the  present  case  should  be 
distinguished  from  those  settling  this  principle,  by  reason  of  th« 
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fiict,  that,  in  them,  the  testator  designed  to  have  his  estate  changed 
into  personalty,  for  the  purposes  of  the  tmst.  But  that  could  make 
no  difference  in  the  principle  to  be  applied.  For,  if  realty,  held  as 
one  mass  in  trust,  would  violate  the  provision  of  the  statute,  prc- 
seribing  the  limits  beyond  which  the  power  of  alienation  cannot 
be  suspended,  the  illegality  could  not  be  avoided  by  simply  chang- 
ing it  into  personalty,  and,  in  that  form,  holding  it  for  the  same 
time  in  one  similar  mass. 

If  the  trust  would  be  yoid,  as  one  affecting  real  estate,  the  same 
consequence  would  follow  from  the  suspension  of  the  power  of 
absolute  ownership,  in  case  it  should  be  converted  into  personalty, 
and  the  product  were  required  to  be  held  in  trust  for  the  same 
period  of  time.  A  change  in  the  form  of  the  property,  supporting 
the  trust,  would  not  essentially  change  the  principle  applicable  to  it 
in  this  respect.* 

The  principle  governing  both  classes  of  cases  must  be,  in  sub- 
stance, the  same,  from  the  similarity  of  the  provisions  contained  in 
the  statutes  relating  to  them.  Consequently,  such  a  separation 
and  division  of  the  equitable  interests  in  the  rents,  income  and 
profits,  as  have  been  held  to  constitute  a  valid  disposition  of  the 
testator's  personal  estate,  must  be  attended  with  the  same  result, 
when  they  are  made  in  the  rents  and  profits  of  real  estate.  And, 
under  the  authorities  existing  on  that  subject,  it  would  seem  to 
follow  that  the  disposition  which  the  testator  made  in  this  instance, 
was  a  lawful  and  proper  one,  so  far  as  the  objection  now  under 
consideration,  has  assailed  its  validity.f 

The  persons,  to  whom  the  shares  in  the  rents,  income  and  profits 
of  the  testator's  residuary  estate,  were  given  for  life,  took  several 
interests  by  the  direct  provisions  of  the  will. 

These  interests  were  in  the  nature  of  equitable  estates  in  specific 
shares  of  the  residue  held  by  means  of  the  intervention  of  the  trust 
created  for  the  individual  benefit  of  each,  rendering  them  equitably 
tenants  in  common  for  life  in  such  residue.  In  effect,  the  estate 
was  as  completely  divided  bet  veen  them,  as  though  given  to  them 
in  direct  terms  as  tenants  in  common.    For,  in  theory,  that  was 

I 
•8  R  8.,  5th  ed.,  11,  §g  16, 16;  id.,  75,  §  1. 

t Tucker  ▼.  Bishop,  16  N.  T.,402;  Savage  ▼.  Bumham,  17  id.  561 ;  Oilman  T, 

Beddington,  24  id.,  0 ;  Everitt  v.  Everitt,  29  id.,  39. 
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the  substantial  nature  of  the  interests,  they  were  severally  intended 
to  derive  under  the  terms  of  the  will. 

The-accumulation  of  the  rents,  income  and  profits  of  the  shares, 
given  in  severalty  to  the  testator's  grandchildren,  was  limited  by 
the  expiration  of  the  minority  of  the  respective  minors,  for  whose 
benefit  it  was  directed.  And  the  direction  in  that  respect  was  not 
unlawful,  because  the  fund,  accumulated  during  the  period  provided 
for,  was  to  be  added  to  the  principal  of  the  minor's  interest  in  the 
equitable  estate. 

The  statute  nowhere  prohibits  such  a  disposition  of  the  accumu- 
lated fund.  It  simply  requires  that  it  shall  be  for  the  benefit  of 
the  minor,  and  terminate  at  the  expiration  of  his  or  her  majority. 
And  that  purpose  is  as  clearly  and  literally  observed,  where  the 
amount  accumulated,  is  to  be  added  to  the  principal  of  the  minor's 
interest,  as  it  would  be  in  case  it  were  required  to  be  paid  over  to 
hind  upon  attaining  his  majority.  But  if  it  were  not  equally  as 
beneficial,  that  would  constitute  no  valid  objection  to  the  validity 
of  the  direction.  For  all  that  the  statute  requires,  is,  that  the 
accumulation  shall  be  for  the  benefit  of  the  minor,  and  terminate 
with  his  minority.  And  that  object  is  secured  where  it  is  added 
to  the  principal,  from  which  he  is  afterward  to  receive  the  interest 
and  income.** 

It  is  unnecessary  to  consider  the  effect  of  the  power  of  sale  given 
to  the  executors,  by  which  they  were  authorized,  and  for  some 
purposes  it  may  have  been  contemplated  that,  under  it,  they  might 
find  it  necessary,  to  convert  the  realty  into  personalty.  For 
it  was  optional  merely,  and  nevei:  exercised  by  the  executors. 
Neither  can  it  be  important  to  examine  the  effect,  attributable 
to  the  acts  of  the  plaintiffs  in  accepting  and  receiving,  without 
objection,  the  legacies  provided  for  them  by  the  will  of  the  testator, 
nor  the  question  whether  the  plaintiffs,  as  heirs-at-law,  can  pro- 
perly maintain  an  action  for  the  purpose  of  procuring  a  construction 
of  the  testator's  will,  or  the  judgment  of  the  court  on  the  validity 
of  the  provisions  contained  in  it,  for  the  disposition  of  his  residuary 
estate.t  The  right  to  maintain  such  an  action  in  equity,  will 
probably  be  found  to  be  limited  to  the  executors  or  trustees  them* 

•8  R.  B.,  5th  ed.,  18,  §87;  id.,  75,  g8. 

t  Bailey  v.  Bouthwick,  6  Lansing,  856,  8G2,  868. 
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Eelves,  aud  the  persutis  specially  authorized  to  do  that  under  the 
act  of  1853  * 

The  judgment,  pronounced  in  this  case  by  the  Special  Ternii  was 
right,  and  it  should  be  affirmed. 

Davis,  P.  J.,  and  Donohus,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


THE  PEOPLE  Kx  bkl.  J  AS.  C.  DANIELS  aud  another  v. 
FREDERICK  CUSHMAN,  Respondent. 

LatuUord  and  tenant — wA^n  reiaUan  ea^U — varianee  in  proqf —  when  faiaL 

The  respondent  instituted  proceedings,  under  the  landlord  and  tenant  act,  to 
have  the  relator  removed  from  a  certain  portion  of  a  pier  in  New  York,  described 
fai  the  complaint  by  metes  and  bounds.  At  the  trial,  there  was  no  proof  of  any 
lease  of  the  particular  premises  described.    Bleld^  that  the  variance  was  fatal. 

Where  the  relators,  who  were  entitled  to  use  a  pier  for  loading  and  unloading 
csoal  boats,  agreed  to  pay  the  respondent,  the  leasee  ot  the  pier,  hity  dollars  a 
month  for  the  privilege  of  placing  a  derrick,  scales  and  office  upon  a  certain  por- 
tion thereof^  held,  that  this  did  not  create  the  relation  of  landlord  and  tenant, 
and  that,  upon  the  termination  of  the  agreement,  they  could  not  be  dispossessed 
nnder  the  landlord  and  tenant  act. 

Cbbtiobabi  to  the  justice  of  the  District  Court,  of  the  first  jndi 
ciid  district  of  the  city  of  New  York,  to  examine  an  adjudication 
made  by  said  justice,  under  the  statute  authorizing  summary  pro- 
ceedings.   The  facts  are  stated  in  the  opinion. 

J?.  McMahoHy  for  the  relators. 

Benedicty  Taft  dk  Benedict^  for  the  respondent. 

Datib,  p.  J. : 

The  relators  are  agents  of  a  line  of  canal  boats,  known  as  '^  The 
Seneca  Falls  Line."    The  harbor-master  in  charge  of  '^  Pier  4,  East 

*  General  Statutes  of  N.  Y.,  voL  4,  606. 
HuK— Vol.  L  10 
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river,"  had  assigned  to  the  boats  of  said  line,  a  portiou  of  said  pier 
as  their  berth,  at  which  such  boats  were  accustomed  to  load  and 
unload. 

The  respondent  was  the  lessee  of  the  pier,  and  claimed  by  his 
affidavit,  duly  presented  to  the  justice  of  the  District  Court  for  the 
first  judicial  district,  that  the  relators  were  holding  over,  after  the 
expiration  of  a  lease  from  him  to  them,  of  ^^  a  portion  of  the  wharf 
or  pier  known  as  Pier  4,  East  River,  in  the  city  of  New  York,  for 
the  purpose  of  erecting  and  maintaining  thereon  a  derrick,  a  build- 
ing or  office,  and  a  scale,  which  portion  of  said  wharf  or  pier  is 
particularly  described  as  follows:  Beginning  at  a  point  on  the 
westerly  side  of  said  pier,  distant  about  one  hundred  and  thirty- 
three  feet  six  inches  from  the  bulk-head  line,  and  running  thence 
easterly  and  parallel  with  said  bulk-head  line,  ten  feet;  thence 
northerly,  at  right  angles  to  said  bulk-head  line,  twenty-eight  feet ; 
thence  westerly  and  parallel  with  said  bulk-head  line,  ten  feet ;  and 
thence  southerly,  and  at  right  angles  to  said  bulk-head  line,  twenty- 
eight  feet,  to  the  place  of  beginning." 

The  respondent  alleged,  that  on  or  about  the  12th  of  April,  1871, 
he  leased  the  above  described  premises  to  the  relators,  for  the  term 
of  one  year,  commencing  on  the  12th  day  of  April,  1871,  and  end- 
ing on  the  12th  day  of  April,  1872,  unless  said  term  should  be 
sooner  terminated  by  notice.  The  proofs  given  in  the  case,  tended 
to  show  that  the  relators,  as  agents  of  the  line  above  named,  had 
used  the  pier,  at  the  berth  assigned  to  their  boats,  for  receiving 
and  discharging  cargoes  from  their  boats,  for  many  years.  That  a 
derrick  for  unloading  the  boats,  consisting  of  a  pole  inserted  in 
the  pier,  and  a  swinging  arm  with  appropriate  tackle,  had  been 
maintained  and  used  for  some  twenty-five  years ;  and  that,  in  1871 
and  1872,  the  relators  used  also  a  platform  scale,  on  wheels,  for 
weighing  freight  when  necessary,  and  a  small  covered  structure 
on  wheels,  four  or  five  feet  square,  with  a  desk  in  it,  at  which  a 
man  could  stand  in  rainy  weather,  to  take  tallies  of  the  cargoes 
loaded  or  discharged.  The  respondent  gave  evidence  tending  to 
show,  that,  for  the  privilege  of  using  these  things  on  the  pier,  the 
relators,  in  1871,  agreed  to  pay,  and  did  pay,  the  sum  of  fifty  dollars 
per  month,  which  payments  were  made  up  to  the  time  when  the 
canal  boats  ceased  to  use  the  pier,  in  the  faU  of  1871.    In  1872, 
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tbe  relators  refased  to  pay,  and  hence  the  proceedings  were  insti- 
tated  against  them,  as  tenants  holding  over  after  the  expiration  of 
their  lease. 

The  material  allegation  of  the  complaint,  is  the  leasing  of  a  cer- 
tain described  portion  of  the  pier,  of  which  metes  and  bounds  are 
given,  and  the  unlawful  holding  over  of  that  portion,  after  the 
expiration  of  the  lease ;  and  the  justice  has  found  in  accordance 
with  the  allegation,  and  given  judgment  that  the  relators  be  dispos- 
sessed of  the  premises  so  described.  There  was  no  proof  of  any 
lease  of  the  particular  premises  described  in  the  complaint.  The 
variance  in  that  respect  was  fatal.  The  derrick  and  scales  and 
office  (if  it  be  so  called)  were  probably  used  within  the  metes  and 
bounds  set  out  in  the  complaint,  but  there  was  a  total  failure 
to  prove  any  lease  of  the  pier  within  those  metes  and  bounds. 
The  utmost  that  can  justly  be  said  of  the  proof,  is,  that  it  showed 
that,  in  1871,  the  relators  had  agreed  to  pay  fifty  dollars  a  month 
for  the  right  or  privilege  of  using  those  particular  conveniences,  on 
that  part  of  the  pier  where  the  berth,  assigned  to  their  boats, 
required  them  to  be  used.  That  agreement  did  not  operate  as  a 
lease  of  the  premises,  described  by  metes  and  bounds  in  the  com- 
plaint. Those  premises,  the  relators  had  a  clear  lawful  right  to  use 
as  a  part  of  the  wharf  or  pier,  for  the  purpose  of  loading  and 
unloading  their  boats,  they  paying  the  lawful  wharfage  therefor  to 
the  respondent,  or  to  the  party  entitled  thereto.  It  appears  that 
the  wharfage  was  paid.  The  relators  could  not,  therefore,  be  dis- 
possessed of  the  portion  of  the  wharf  described,  under  the  landlord 
and  tenant  act,  becafuse  they  used  utensils  and  implements  on  such 
part,  different  from  those  which  they  had  a  right  to  use  as  proprie* 
tors  or  agents  of  the  boats  lawfully  occupying  the  berth. 

If  the  use  of  a  derrick,  and  the  scales  and  office,  were  unlawful,  or 
without  right,  the  relators  might,  perhaps,  have  been  treated  as 
trespassers  by  the  owner  or  lessee  of  the  pier,  but,  as  it  seems  to  us, 
clearly  not  as  tenants,  to  be  removed  under  the  landlord  and  ten- 
ant act.  Considering  the  agreement  of  1871,  as  at  most  under  the 
evidence  it  was,  as  permitting,  for  a  stipulated  price  per  month, 
the  use,  on  a  portion  of  a  public  wharf,  of  the  above  described  con- 
veniences for  loading  and  unloading,  and  that  the  relators'  sole 
right  to  use  them,  depended  upon  the  agreement,  there  certainly 
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would  not  spring  up  the  relation  of  landlord  and  tenant,  entitlin^^ 
the  former  to  remove  the  latter,  on  the  expiration  of  the  agreement, 
from  tlie  premises  on  which  the  conveniences  had  been  used. 
There  must  be  a  letting  of  tlie  realty,  itself,  to  constitute  such  rela- 
tion, and  not  a  mere  contract  with  a  party  who  has  a  right  to  use 
and  occupy  for  a  lawful  purpose,  such  as  loading  and  unloading 
vessels  at  the  piers  of  the  city,  giving  a  privilege  to  use  on  the 
piers,  utensils  and  machinery  belonging  to  himself.  Indeed,  the 
proceeding  in  this  case  was  not  aimed,  in  fact,  to  remove  the  rela- 
tors from  the  premises  described,  but  to  take  off  the  tools  or  con- 
veniences used  by  them,  still  leaving  them  in  occupancy,  as  far  as 
necessary  for  loading  and  unloading  their  boats,  in  some  other  man- 
ner.  The  judgment,  however,  goes  so  far  as  to  dispossess  them 
wholly  of  the  portion  of  the  pier  described.  We  are  of  opinion 
that  the  statute,  giving  summary  remedies  to  landlords  against  ten- 
ants holding  over  without  permission,  has  no  application  to  the 
case.  For  that  reason,  and  on  the  ground  of  fatal  variance  between 
the  complaint  and  the  proofs,  the  proceedings  must  be  reversed. 

Dakiels  and  Dokohue,  JJ.,  concurred. 

Proceedings  and  judgment  reversed. 


HORACE  B.  FROUDE,  Appellant,  v.  EMILY  L.  FROUDE, 

Respondent. 

'  Oomimiidon  rogatory. 

The  plaintiff  applied  to  the  court  for  a  commiBsion  to  be  issued  to  the  French 
courta,  to  enable  him  to  examine  two  witnesses  orally,  on  tbe  gronnd  that  one  of  the 
witnesses  had  already  been  examined  on  commission,  and,  as  he  claimed,  testified 
fiilsely,  and  that  he  feared  the  other  would  do  so.  Held,  that  the  application  was 
properly  denied.  The  mode  of  taking  testimony  abroad,  is  established  by  the 
Revised  Statutes,  and  it  is  not  to  be  departed  from,  unless  the  court  cannot  other- 
wise obtain  the  testimony. 

Appeal  from  an  order  denying  an  application  made  by  the 
plaintiff  for  a  commission  rogatory,  to  take  the  testimony  of  two 
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witneBses  residing  at  Nice,  in  Fi*auce.    The  facts  are  stated  in  the 
opinion. 

Chas.  E.  Whiieheady  for  the  appellant,  cited  Lurrdey  v.  Oyc  (3 
Ellis  &  Black.,  114) ;  Clay  v.  Stsphmaon  (7  Ad.  &  Ellis,  185) ; 
Boden  V.  Melladew  (10  Gom.  Bench,  898) ;  Ponsford  v.  0'  Connor 
(5  Mees.  &  Wels.,  673) ;  Fisher  v.  Izata/ry  (1  El.,  Black.  &  El.,  321) ; 
PoU  V.  Rogers  (3  Bing.,  N.  C,  780) ;  NeUon  v.  The  U.  S.  (Petera' 
C.  0.  R,  236). 

</<90.  LarocquCj  for  the  respondent. 

DONOHUK,  J.: 

In  this  case,  the  plaintiff  applied  to  the  court  below,  to  allow  him 
to  exjimine  two  witnesses  abroad,  under  a  commission  to  be  issued 
to  the  French  courts,  at  the  place  of  residence  of  the  witnesses,  to 
procnre  such  examination  orally ;  the  reason  given,  being  that  one 
of  the  witnesses  had  already  been  examined,  and,  a?  claimed,  tes- 
tified falsely,  and  the  other,  it  is  apprehended  by  the  plaintiff, 
would  do  so.  The  conrt  below  denied  the  application,  and  from 
that  order  the  plaintiff  appealed.  '  I  think  the  conrt  below  was 
right.  The  Kevised  Statutes  *  fix  the  mode  of  taking  testimony 
abroad,  and  the  cases  cited  by  the  plaintiff,  as  well  as  defendant, 
establish  the  rule  that  this  is  not  departed  from,  unless  the  conit 
cannot  otherwise  get  the  testimony.  Lincoln  v.  BattdU  f  is  a  case 
in  point. 

The  cases  cited  from  the  English  reports,  must  be  viewed  in  the 
light  of  the  English  rule,  which  has  always  been  averse  to  taking 
testimony  except  in  presence  of  the  parties,  and  has  always 
appeared  to  excuse  itself  when  adopting  testimony  taken  in  any 
other  way.  Hoffman's  Chancery  Practice  lays  down  the  rule,  as 
practiced  here  in  equity  cases.  :^  To  adopt  the  cumbrous  and 
expensive  rule  of  the  English  courts  on  this  subject,  or  open  com- 
missions, would  be  to  subject  parties  to  disastrous  delays  and 
expenses.  If  the  rule  were  adopted,  whenever  a  party  thinks  liis 
testimony  could  be  better  taken  by  such  commission,  he  could 

•Fart  8,  chap.  7,  title  8,  art  2.  f  ^  Wend. ;  475.  %  Page  481. 
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have  it.  His  opponent  woald,  at  his  peril,  have  to  accouipan} 
them,  and  perhaps  find,  when  he  had  gone  to  such  country  as  hia 
opponent  desired  to  send  him,  and  had  incurred  the  expense  of 
employing  coansel,  that  no  witnesses  were  produced.  Again,  to 
adopt  this  system,  woald  be  to  subject  all  onr  causes  to  the  rules 
of  evidence  and  mode  of  examination  under  the  laws  of  each  par- 
ticular country  to  which  the  commission  would  go. 

In  this  case,  the  facts  show  that  no  difficulty  exists  in  obtaining 
the  execution  of  a  commission  in  our  own  form ;  it  has  been  done 
in  this  case,  and  no  pretense  exists  that  it  cannot  be  done  as  to  the 
other  witness.  The  mere  statement  that  they  expect  in  this  way 
to  get  different  testimony,  is  not  enough.  *  Should  the  witness, 
already  examined,  testify  differently,  the  testimony  would  be 
worthless,  and,  as  to  the  other,  such  tact  is  not  to  be  presumed. 

Again,  it  is  a  question,  in  the  absence  of  all  settled  form  of  tak- 
ing the  testimony  in  onr  courts,  whether  we  are  prepared  to  sanc- 
tion the  mode  of  taking  testimony,  adopted  in  some  cases,  nnder 
the  civil  lav. 

The  order  appealed  from  should  be  affirmed. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 
Order  affirmed. 


JOSEPH  E.  PAINE,  Rbspondent,  v.  EDWARD  D.  MoOAR- 

THY,  Appellant. 

qf  nunmom  teUhatU  eompUjUnt -^judgment  on  failure  to  appear. 

On  the  seveDteenth  of  June,  a  summons,  without  a  copy  of  the  complaint,  was 
served  on  the  defendant,  and  on  the  nineteenth,  a  copy  of  the  complaint  was  left 
at  his  office ;  the  defendant  having  served  no  notice  of  appearance  or  put  in  an 
answer,  the  plaintiff,  on  the  eighth  of  July,  entered  Judgment  JEZUri,  that  the 
Judgment  was  regular. 

Appeal  from  an  order  made  at  Special  Term,  denying  a  motion 
made  by  defendant  to  set  aside  the  judgment  entered  in  the 

•IBarb.&CR,  9M. 
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action,  bat  allowing  him,  on  certain  conditionB,  to  come  in  and 
defend. 

Edward  2>.  McCarthy^  in  person,  for  the  appellant. 
James  E.  BedeUy  for  the  respondent. 

DONOHUE,  J. : 

In  this  case,  on  the  seventeenth  day  of  Jane,  the  defendant  was 
served  with  a  summons,  neither  accompanied  by,  nor  required  to 
be  accompanied  by  a  complaint. 

The  defendant  having  served  no  appearance  or  answer  before  the 
eighth  of  Jul3%  the  plaintiff  entered  judgment. 

The  defendant  now  claims  that  this  judgment  should  be  set 
aside  as  irregular,  on  the  ground  that  the  plaintiff  served  a  com- 
plaint at  defendant's  office  on  the  nineteenth  of  June,  and  the 
defendant's  time  to  appear  and  answer  did  not  expire  until  the 
ninth  of  July,  on  which  day  he  served  an  answer. 

The  judge  below  denied  defendant's  motion,  but  gave  him 
liberty,  on  certain  conditions,  to  come  in  and  defend.  We  think 
the  order  correct.  Section  130  expressly  shows  that,  to  entitle  the 
defendant  to  a  copy  of  the  complaint,  he  should  appear  within 
the  twenty  days  after  service  of  the  summons,  and  that  the  com- 
plaint need  not  accompany  the  summons. 

This  construction  has  been  given  by  the  conrt.''^  We  think  the 
defendant  has  no  cause  of  complaint  against  the  order,  as,  in  strict* 
ness,  the  plaintiff  was  correct,  and  defendant's  motion  might  hi«ve 
been  denied. 

The  order  should  be  affirmed. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  affirmed,  with  costs. 

•Van  Pelt  v.  Beyer,  7  Howard,  89S. 
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EGBERT  A.  SINCLAIR,  Respondbht,  v.  JAMES  NEILL  and 

0TH1CB8,  Appellants. 

RBtcUihn  of  contract — when  aUotood — power  of  referee  to  aUow  amendmente  to 

complaint. 

The  plaintiff  was  induced  by  fraudalcnt  representations,  made  by  the  defend- 
ants, to  purchase,  in  February,  a  store  of  goods,  together  with  the  fixtures  and  the 
leases  of  the  property,  for  $4,000;  in  payment  of  which  he  gave  two  notes,  made 
by  himself,  for  $500  each,  and  a  bond  and  mortgage,  which  he  had  procured  to  be 
executed,  for  the  residue,  llie  plaintiff  took  possession  of  the  store,  disposed  of 
the  goods  and  collected  the  rents,  until  the  twenty-second  of  May,  when  he  dis- 
covered the  fraud ;  offered  to  restore  the  goods  then  unsold,  the  fixtures  and  the 
leases,  and,  his  offer  not  being  accepted,  he  then  disposed  of  the  residue  of  the 
goods.  This  action  was  brought  to  rescind  the  purchase,  and  procure  a  return  of 
the  notes  and  the  bond  and  mortgage  ;  ?ield,  that  as  he  had  put  it  out  of  his  power 
to  return  what  he  had  received  by  the  purchase,  he  could  not  rescind  the  contract 
In  order  to  entitle  a  party  to  rescind  a  sale  or  purchase  of  property,  on  account 
of  fraud,  he  must  be  able  to  restore  and  return  what  he  himself  has  received. 
Where  that  cannot  be  done,  the  fraudulent  transaction  cannot  be  annulled. 
•  At  the  trial,  the  plaintiff  applied  to  the  referee  for  leave  to  amend  the  com- 
plaint by  alleging  that  he  had  sustained  damages,  by  reason  of  the  false  and 
fraudulent  representations  contained  in  the  complaint,  to  the  amount  of  $5,000, 
and  demanding  a  recovery  of  such  damsges;  and  that  the  same,  because  of  the 
vendor*s  insolvency,  should  be  declared  a  lien  upon  any  amount  found  due  from 
him  on  account  of  the  sale.  The  referee  permitted  this  amendment  to  be  made 
against  the  objection  of  the  defendants;  field,  that  this  was  error;  that  the  amend- 
ment introduced  a  new  and  Independent  cause  of  action  into  the  case,  not  within 
the  issues  referred  to  the  referee  to  try;  that  the  referee  should  have  suspended 
the  trial,  until  relief  could  be  obtained  by  special  motion,  on  notice,  before  the 
court 

Appeal  from  a  juugment  in  favor  of  the  plaintiff,  entered  opon 
the  report  of  a  referee.     The  facts  are  stated  in  the  opinion. 

31.  L.  Tawnsendj  for  the  appellants.  The  plaintiff,  having  put  it 
out  of  his  power  to  restore  what  he  had  received  under  the  con^ 
tract,  cannot  rescind  it.  {llogan  v.  Weyer^  5  Hill,  389 ;  Van  Epp9 
v.  Harrison^  id.,  66 ;  Voorhees  v.  Earl^  2  id.,  288 ;  Story  on  Con., 
§  844,  note  a;  Chit  on  Con.,  6  ed.,  p.  815,  note  c;  Mintum  v. 
Maifiy  8  Sold.,  227;  CM  v.  Haifiddy  46  N.  Y.,  683;  Springer  v. 
DwyeVj  68  Barb.,  189 ;  Linaey  v.  Ferguson^  8  Lans.,  196.)    The 
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referee  erred  in  allowing  the  amendmeat  to  the  complaint. 
{Bradley  v.  Ardrioh^  40  K  Y.,  504 ;  Mann  v.  FairohUd^  2  Keyes, 
111;  Ileywood  v.  (7%  of  Buffalo^  14  N.  Y.,  640;  TJnderdonk 
▼.  Jtfbtt,  34  Barb.,  113 ;  Bailey  v.  Southvoich,  6  Lans.,  862.) 

C.  Frostj  for  the  respondent.  The  referee  had  the  power  to 
allow  the  amendment  to  the  complaint.  {UiMell  v.  Meiga^  50  N. 
Y.,  480;  Bradley  v.  Bodey,  1  Barb.  Oh.,  125;  Code,  §173;  Bed- 
ford V.  Terhune,  30  N.  Y.,  453 ;  AoUcy  v.  Tarbox,  31  id.,  564; 
Finery  v.  Pease^  20  id.,  62.) 

Danisls,  J. : 

The  evidence  and  the  referee's  report  show  that  the  plaintiff  was 
induced  bj  fraadnlent  representations,  made  by  the  defendant, 
Bobert  Thomas,  and  assented  to  bj  the  defendant,  James  Neill,  to 
purchase  a  store  of  goods,  together  with  the  fixtares  and  leases, 
extending  from  the  15th  day  of  February,  1869,  the  time  of  the 
purchase,  to  the  1st  of  May,  1871,  for  the  price  of  $4,000. 

The  purchase  price  was  secured  by  a  bond  and  mortgage,  which 
the  plaintiff  procured  to  be  executed  and  delivered,  and  his  own 
two  notes  of  $500  each.  It  was  part  of  the  consideration  of  the 
sale,  that  the  defendant,  Thomas,  should  be  a  partner  in  the  busi- 
ness with  the  plaintiff;  and,  in  compliance  with  that  understanding, 
they  jointly  carried  it  on,  until  near  the  first  of  the  following  month 
of  June.  By  that  time,  the  goods,  of  which  the  stock  in  the  store 
consisted,  were  entirely  sold  out,  the  sale  of  the  entire  residue 
being  made  on  the  second  day  of  that  month.  During  the  same 
time,  the  plaintiff  sublet  the  upper  portions  of  the  premises 
included  in  the  leases,  and  received  from  $500  to  $600  ron^«  for 
the  same. 

By  the  22d  day  of  May,  1869,  the  plaintiff  had  discovered  the 
fraud  by  which  he  was  induced  to  make  the  purchase,  and  offered 
to  surrender  and  return  the  goods  he  then  had,  the  fixtures  in  the 
store  and  the  leases,  to  the  defendants,  who  were  the  vendors,  and 
demanded  a  return  of  his  notes,  and  the  bond  and  mortgage  he 
had  procured  to  be  made  and  delivered.  They  refused  to  comply 
with  the  request  made,  and  this  action  was  then  brought  to  rescind 
the  purchase,  and  procure  a  return  of  the  notes,  bond  and  mortgage. 
HcK— Vol.  L        1 1 
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Before  the  3d  of  June,  1869,  the  pkiiitiff  gave  notice  to  the 
defendants  interested  in  the  transaction ,  that  he  should  not  pay  the 
rent  becoming  due  on  the  lease  on  tlie  first  of  that  month.  The 
landlord,  for  the  nonrpayment  of  that  rent,,  r^x>s8e88ed  himsdf  of 
the  premises,  by  summary  proceedings  under  the  statute. 

As  the  facts  of  the  case  existed  when  the  action  was  commenced, 
ttie  plaintiff  had  been  so  far  benefited  by  the  parchase,  that,  by  his 
subtenants,  and  the  occupancy  of  himself  and  his  partner,  he  had 
eftjoyed  the  property,  demised  by  tlie  leases  assigned  to  him,  from 
the  fifteenth  of  February  to  the  end  of  May,  and  received  the  pro- 
ceeds derived  from  the  sale  of  at  least  half  the  stock  of  goods 
transferred  to  him. 

To  that  extent,  he  had  pot  it  out  of  his  power  to  return  what  he 
had  received  by  the  purchase.  And,  on  the  second  of  Jane«  he 
still  further  extended  that  incapacity,  by  disposing  of  the  residue 
of  the  stock.  This  rendered  him  incapable  of  rescinding  the  con- 
tract of  sale,  and,  by  doing  so,  entitling  himself  to  a  return  of  the 
notes,  bond  and  mortgage,  given  fi>r  the  purchase  price. 

In  order  to  maintain  the  right  of  a  party,  either  at  law  or  in 
equity,  to  rescind  a  sale  or  purchase  of  property,  on  account  of 
fraud,  it  is  necessary  tliat  the  party  designing  to  do  so,  shall  be  able  to 
restore  and  return  what  he  himself  has  received,  as  the  equivalent 
of  wliat  he  may  have  been  indnoed  to  part  with  by  means  of  the 
fraud.  Where  that  cannot  be  done,  the  fraudulent  transaction  can- 
not be  annulled  by  the  party  defrauded.  It  cannot  be  rescinded 
in  part  and  affirmed  in  part,  as  it  would  be  by  the  retention  of  any 
of  its  fruits.  An  enjoyment  of  the  advantages  of  the  transaction, 
precludes  the  party  receiving  them  from  repudiating  that  portion 
which  may  prove  to  be  detrimental  to  hia  interests*  l^his  mle  is 
very  well  settled,  and  it  constituted  a  complete  answer  to  the 
plaintiff's  action  as  one  in  equity  for  tha  rescission  of  the  sale.**^ 

But,  notwithstanding  this  inability^  the  learned  referee  held 
biitli  the  notes  given  by  the  plaintiff,  and  the  bond  and  mortgage^ 
to  be  invalid  and  without  consideration,  because  they  had  been 
procured  by  the  &1se  and  fraudulent  nepresentations  made  by  the 
defendants,.  Thomas  and  Neill ;  and  judjgment  was  entered  in 

•  Cobb  V.  Hatfield,  46  K  Y.,  583 ;  Springer  v.  Dwyer,  58  Barb.,  180.    Also  th« 
decision  on  this  transaction  hj  Court  of  Appeals,  in  Poilman  y.  Aiken. 
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iccordftnce  with  this  conclusion.  This  conclusion  cannot  be  sus* 
tained.  For,  even  tlionjjh  given  for  property  which  the  plaintiff 
was  ind  iced  to  purchase  by  means  of  fraudulent  representations, 
there  was  a  sufficient  consideration  to  sustain  them,  as  long  as  the 
transaction  was  in  such  a  condition  as  Co  render  the  plaintiff 
incapable  of  rescinding  it.  He  could  not  retain  its  fruits  and  still 
resist  a  liabilfty  for  the  purchase  price.  The  party  defrauded,  is 
not  deprived,  in  such  a  case,  of  a  proper  remedy  for  the  redress 
of  the  injury  produced  by  the  fraud  perpetrated.  For  he  may 
maintain  an  action  for  the  recovery  of  such  damages  as,  with  what 
he  may  have  recovered  by  the  sale,  will  form  an  equivalent  for 
what,  by  the  terms  of  the  purchase,  he  was  entitled  to  have  as  its 
fruits.  And  beyond  that,  he  may  make  use  of  his  ri^ht  for  the 
recovery  of  damages,  either  by  way  of  maintaining  an  independent 
action  for  their  recovei-y,  or  by  way  of  recoupment  or  counter- 
claim, in  reduction  of  the  seller's  claim  for  the  purchase  price. 

The  law  gives  the  purchaser  his  election.  He  may  assert  his 
right  to  damages  for  the  fraud,  by  way  of  an  action  in  his  own 
behalf,  or  avail  himself  of  it  as  a  defense  to  a  snit  for  the  recovery 
of  the  purchase  price  of  the  property  sold.* 

During  the  progress  of  the  trial,  the  plaintiff  applied  to  the 
referee  for  leave  to  amend  the  complaint,  by  alleging  that  he  had 
sustained  damages^  by  reason  of  the  false  and  fraudulent  representa^ 
tions  contained  in  his  complaint,  to  the  amount  of  $5,000,  and 
demanding  a  recovery  of  such  damages,  and  that  the  same,  because 
of  tlie  vendor's  insolvency,  should  be  declared  a  lien  upon  any 
amount  found  due  from  him  on  account  of  the  sale. 

The  defendants  objected  to  the  allowance  of  the  amendment,  but 
the  referee  overruled  the  objection  and  permitted  it  to  be  made. 
This  objection,  though  general  in  its  terms,  was  sufficient  to  present 
the  point  of  the  referee's  power  to  allow  the  amendment  to  be  made ; 
and  no  amplification  of  it  could  have  been  of  any  benefit  to  the 
referee  or  the  plaintiff,  because  the  ground  on  which  it  stood,  could 
lot  be  changed  by  any  act  of  either.f 

As  the  complaint  contained  nothing  upon  the  subject  of  the 

*Bcftkerv.Vrooinfln,  18  Johns.,  80d;  Vs&Eppsv.Harrisoti.S  BUI,  68;  Code 
1^  180,  tub.  1 ;  Boston  811k  and  Woolen  Hills  r.  Eall,  87  How.,  29: . 
flferrltt  v.  Seaman,  2  Seld.,  168. 
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plaintiff's  right  to  damages,  this  amendment  introduced  an  entirely 
new  element  into  the  case,  constituting  of  itself  an  independent 
right  of  action,  not  within  the  issues  referred  to  the  referee  to  tr^. 

It  was  not  simply  supplying  a  yariance  by  an  amendment,  which 
the  referee  had  the  power  to  do.  For  as  the  plaintiff  could  not 
maintain  the  action  in  the  shape  he  had  placed  it  by  his  complaint, 
because  of  his  inability  to  rescind  the  sale,  his  case  was  unproved 
in  its  entire  scope  and  meaning.  And  that  could  not  be  connected 
by  any  amendment  the  referee  had  the  power  to  allow.* 

The  only  mode  by  which  that  could  be  properly  done,  was  by , 
suspending  the  trial  until  relief  could  be  obtained  by  special  motion  J 
on  notice,,  before  the  court.  The  power,  by  that  proceeding,  is 
ample  to  meet  such  emergencies  as  the  plaintiff's  case  was  found 
to  encounter.  And  it  was  the  only  mode  in  which  he  could  be 
relieved,  without  a  discontinuance  of  the  action  and  the  institution 
of  a  new  suit.  On  such  a  motion,  the  parties  have  an  ample 
opportunity  for  a  complete  presentation  of  all  the  facts  affecting 
the  propriety  of  the  amendment,  and  proper  terms  can  be  pre- 
scribed, to  guard  against  surprise  and  injustice.  It  is  true,  the 
referee  might  secure  to  the  parties  the  observance  of  all  these 
rights,  but  the  legislature  did  not  deem  it  proper  to  confer  upon 
him  the  power  to  hear  and  dispose  of  such  an  application.  The 
case  allowed  to  be  alleged  by  the  amendment,  was  distinct  and 
different  from  that  which  the  complaint  had  previously  presented, 
and  that,  the  referee  had  no  authority  to  permit ;  it  in  effect  gave 
the  plaintiff  the  benefit  of  a  new  cause  of  action,  without  which, 
he  must  of  necessity  have  had  judgment  against  him. 

It  may  be  unfortunate  for  the  plaintiff,  who  seems  to  have  been 
grossly  deceived  and  defrauded  by  the  misconduct  of  the  persons 
lie  dealt  with,  that  his  suit  was  not  brought  in  the  form  the  la^ 
prescribed  for  the  case  he  was  able  to  prove.  But  courts  of  justice ' 
have  no  power,  for  that  reason,  to  disregard  legal  requirements  in 
that  respect,  and  award  relief  which,  under  well-settled  principlef^ 
can  only  be  administered  under  different  circumstances  from  thoEf 
disclosed  by  the  complaint. 

*Code,  §  171;  Ransom  v.  Wetmore,  89  Barb.,  104;  Whitcomb  r.  Hungtr* 
ford,  42  id.,  177;  Ford  v.  Ford,  63  id.,  625;  Degraw  v.  £lmore,  50  K.  Y.,  1 ;  Ross 
V.  Mather,  51  id.,  108. 
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After  allowing  the  amendment,  the  referee  permitted  the  plaiii- 
tiiF  to  recover  damages  occasioned  by  the  fraud,  deducted  the  valuo 
of  the  Btock  parchased  and  sold  by  the  plaintiff  from  the  amount, 
and  directed  judgment  for  the  balance  of  $186.07  in  his  favor. 
The  relief  given  was  not  even  hinted  at  in  the  original  complaint, 
and  for  that  reason  it  was  wholly  unauthorized. 

By  the  judgment  which  has  been  recovered,  the  entire  conside- 
ration received  for  the  property  sold,  has  been  annulled,  the  plain- 
tiff has  enjoyed  the  use  and  proceeds  of  the  leasehold  premises  for 
over  three  months,  and  received  the  avails  of  the  goods  delivered 
to  him,  amounting  to  over  $1,600,  and  still  has  a  judgment  for  a 
balance  in  his  &vor.  Such  incongruous  results  cannot  ordinarily  be 
secured  in  the  same  action.  Certainly  not  under  the  circumstances 
shown  in  this  case.  As  the  plaintiff  cannot  rescind,  his  relief  must 
be  confined  to  redress  by  way  of  damages,  which  possibly  may  be 
deducted  from  the  sum  he  may  owe  to  the  vendors  of  the  property, 
if  their  insolvency  shall  be  satisfactorily  established.*  And  such 
redress  must  assume  the  validity  of  the  bond,  mortgage  and  notes, 
so  far  as  they  may  exceed  the  damages  which  equitably  should  be 
deducted  from  them  on  account  of  the  plaintifi's  loss  resulting  from 
the  fraud.  How  far  he  may  be  entitled  to  relief  in  that  respect, 
it  is  not  necessary  now  to  consider.  But  as  he  is  not  a  party  to 
the  bond  and  mortgage,  he  will  probably  be  found  unable  to  reduce 
the  amount  secured  by  them,  by  any  damages  he  may  be  entitled 
to  recover.  His  relief,  as  long  as  he  cannot  rescind,  must  consist  in 
damages,  and  not  in  annulling  the  bond,  mortgage  and  notes  given 
for  the  price  of  the  property  purchased. 

The  judgment  has  awarded  to  him  more  than,  in  any  view  of  the 
circumstances,  he  can  be  entitled  to  receive. 

It  should  be  reversed  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

DAYiBy  P.  J.,  and  DoNOHUB,  J.,  concnrred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  abide 
the  event. 

•Smith  ▼.  Fdton,  48  N.  Y.,  410. 
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T«n  Gi 

THE  PEOPLE  EI  REL.  GEORGE  H.  PURSER,  Appellant^  u 
ANDREW  H.  GREEN,  Cohptsolleb,  eto.,  Respondent. 

Mandamui — itreet  opmiuff$'^rem4dy  of  mikf^m  qf  ths  wmmUtumen, 

PersoDB  employed  bj  the  co^nmissioQera,  appointed  to  lay  out  and  open  streets 
in  the  city  of  New  York,  to  act  as  clerks,  prepare  maps,  etc.,  have  no  right  of 
action  against  the  city;  their  only  remedy  is  against  the  commissioners  employ- 
ing them. 

Appeals  from  orders  of  the  Spepial  Term,  denying  motions  for 
writs  of  mandamus. 

T.  C.  T.  BueJdey^  A.  J.  Vandsrpod  and  Allison  ib  Shavo^  for 

the  appellant. 

Dexter  A*  Hawkins^  for  the  respondent. 

Davis,  P.  J. : 

The  relator  moved,  at  Special  Term,  in  ten  cases  (all  having  tlie 
same  title),  for  peremptory  writs  of  mandamus,  commanding  tlie 
respondent,  as  comptroller,  etc.,  to  pay  to  him  divers  sums,  amount- 
ing in  the  aggregate  to  $113,550.24,  besides  interest,  for  his  ser- 
v^ices  as  clerk,  in  divers  street  openings  in  said  city,  and  in  laying 
out  Riverside  Park,  and  for  allied  room  rent,  and  for  services  iu 
copying  reports  in  said  matters. 

The  aflSdavits  on  the  part  of  the  respondent,  read  in  opposition 
to  the  motion,  deny  in  substance  th^^t  the  respondent  has  in  his  . 
hands,  or  under  bis  control,  money  collected  in  said  s^ven^l  mattens, 
sufficient  to  pay  said  demands,  respectively,  or  any  part  9f  them, 
and  that  he  has  any  special  fund  for  that  purpose. 

And  they  alleged  also,  in  substance,  that  the  relator  has  be^n 
paid,  within  the  last  five  years,  upon  similar  claims,  in  the  matter 
of  other  street  ppenings,  the  sum  oi  $132^058.50|  whiph  w^s  more 
than  an  adequate  compensation,  and  more  than  he  was  equitably 
entitled  to  receive  for  all  the  services  he  has  rendered,  and  room 
rent  furnished  in  said  proceedings ;  and  that  the  city  is  entitled  tc 
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83t  up  die  said  excessive  payment,  as  an  offset  or  counter-claiiu,  in 
an  action  for  his  present  demands.  The  respondent  also  iiisid.8 
t!iat  the  relator  has  an  adequate  remedy  by  action,  if  he  is  entitle  I 
to  any  remedy.  The  court,  at  Special  Term,  denied  the  sever.  1 
motions,  on  the  ground,  as  stated  in  the  orders,  that  the  relator  has 
.  «medy  by  action. 

If  the  relator  have  any  claim  against  the  city^  which  can  be 
enforced  either  by  action  or  mandamus,  for  the  several  demands 
specified  in  his  affidavits,  it  must  arise  under,  and  depend  upon  the 
provisions  of  the  statutes,  relative  to  street  openings  and  the  laying 
oat  of  said  Riverside  Park,  to  which  such  proceedings  in  street 
openings,  so  far  as  they  affect  the  questions  arising  here,  are  applied.* 
Section  189,  of  chapter  87,  of  the  Laws  of  1813,t  provides  that 
tlie  commissioners  appointed  under  and  by  virtue  of  this  act,  for 
any  of  the  purposes  aforesaid,  who  shall  enter  upon  the  duties  of 
their  appointment,  shall  each  be  entitled  to  receive  not  more  than 
four  dollars,  besides  all  reasonable  expenses  for  maps,  surveys  and 
plans,  clerk  hire  and  other  necessary  expenses  and  disbursements, 
for  each  day  they  shall  respectively  be  actually  employed  in  the 
duties  of  their  appointment,  the  same  to  be  paid  by  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  and  included 
in  the  before-mentioned  assessment  upon  the  persons  and  parties, 
deemed  to  be  benefited  by  the  operation  and  improvement,  which 
shall  have  occasioned  the  appointment  of  said  commissioners.  Sec* 
tion  12,  of  the  act  of  April  20,  1839  ^  made  provision  for  the  taxa- 
tion of  the  costs,  charges  and  disbursements,  provided  for  in  the 
above  section  of  the  act  of  1813.  The  act  entitled^  "An  act  to 
prevent  fraud  in  the  opening  and  laying  out  of  streets  and  avenues 
in  the  city  of  New  York,"  passed  April  24,  1862,  §  provides  that 
the  compensation  to  the  commissioners,  in  any  proceeding  thereafter 
to  be  commenced  for  the  opening  or  altering  of  any  street  in  the 
oily  of  New  York,  north  of  Fouj'ceenth  street,  shall  not  exceed,  in 
the  aggregate,  ezoluaive  of  necessary  disbursements  thereinafter 
mentioned,  the  sum  of  thirty  cents  a  foot  for  the  lineal  extent  of 
the  street  or  avenue,  or  the  portion  thereof  to  be  opened  or  altered ;  ( 

*  See  chap.  697,  Laws  of  1867,  p.  1753,  g  6. 

t  Talentinea*  Laws,  p.  1207.        g  Cha*  ter  488,  Sefision  Laws  of  1862,  p.  966. 

t  Laws  of  1889,  chap.  269.  |  Section  1. 
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and  the  fifth  gection  of  that  act  declares,  'Hhat  no  costs,  cliarges  or 
expenses,  of  any  description,  shall  be  allowed  in  such  proceeding, 
or  charged  on  any  lands  affected  thereby,  except  the  compensa- 
tion of  the  commissioners,  as  above  limited,  and  their  necessary 
disbursements  for  clerical  services  in  copying,  comparing  or  cor- 
recting  said  maps  or  profiles,  extracting  boundary  lines  from  title 
papers,  preparing  the  said  diagrams  and  abstracts,  and  keeping 
proper  minutes  of  said  proceeding;  and  also  for  surveys  and  mapa 
thereof,  when  specially  directed  by  said  court ;  and  also  for  room 
rent  actually  paid,  but  in  no  case  to  exceed  one  dollar  per  day ;  for 
advertising,  printing  or  posting  any  notices  required  by  law,  and 
for  any  other  necessary  incidental  expense,  not  exceeding  $100." 

The  sixth  section  of  the  same  act,  provides  for  the  taxation  of  the 
bill  of  costs,  charges  and  expenses,  and  for  the  notice  to  be  given 
thereof. 

The  relator,  in  his  several  affidavits,  states  that  he  was  appointed 
by  the  commissioners,  their  clerk,  and  employed  by  them  to  draft 
and  copy  their  reports,  "  which  rendered  it  necessary  to  employ  a 
large  number  of  clerks  and  others,  and  to  hire  certain  rooms,  used 
by  said  commissioners  and  clerks." 

It  was  understood  to  be  conceded  on  the  argument,  by  the  respec- 
tive counsel,  that  the  authority  of  the  commissioners  to  appoint  or 
employ  the  relator  as  clerk,  is  to  be  found  altogether  in  the  section 
of  the  act  of  1813,  above  quoted,  and  if  it  were  not  so  conceded,  it 
is  apparent  that  the  whole  of  such  power  is  derived  from  the  lan- 
guage of  that  section  and  the  subsequent  modifications  thereof, 
above  referred  to. 

It  will  be  seen,  therefore,  that  section  189,  of  the  act  of  1813,  is 
simply  declaratory  of  what  the  commissioners  are  entitled  to  receive 
from  the  mayor,  aldermen  and  commonalty  (»t  the  city  of  New 
York.  To  them  is  allowed  a  per  diem  foi'  each  commissioner,  not 
exceeding  four  dollars  per  day,  and  their  '^  reasonable  expenses  for 
maps,  surveys  and  plans,  clerk-hire  and  other  necessary  expenses 
and  disbursements."  The  act  of  1862  modifies  the  compensation 
of  the  commissioners,  so  far  as  to  declare,  that  it  ^^  shall  not  exceed 
in  the  aggregate,  exclusive  of  the  necessary  disbursements  herein- 
after mentioned,  the  sum  of  thirty  cents  per  foot  for  the  lineal 
extent  of  the  street  or  avenue  opened ;"  and  it  defines,  in  the  sixth 
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BectioD,  with  more  precision,  the  '^  neeeesary  disbarsemcDts  "  that 
inaj  be  allowed,  by  pointing  out  to  what  the  clerical  services  shall 
be  limited,  and  when  surveys  and  maps  thereof  may  be  included ; 
what  sura  per  day,  of  room  rent  actually  paid,  may  be  allowed,  and 
what  advertising,  printing  and  posting,  and  then  closes  the  door  on 
all  other  incidental  expenses,  beyond  the  limitation  '*  not  exceeding 
one  hundred  dollars."  All  these  acts  provide  for  nothing  more  or 
less  than  compensation  to  the  commissioners  for  their  own  services 
and  expenses  and  disbursements,  all  of  which  are  to  be  ascertained 
and  taxed,  and  paid  to  said  commissioners,  according  to  the  provi- 
Bions  and  restrictions  of  clearly  expressed  statutes. 

Undoubtedly,  the  commissioners  had  power  to  employ  the  relator, 
or  any  one  else,  to  perform  clerical  services.  That  power  is  neces- 
sarily implied  in  the  words,  "  reasonable  expenses  "  for  "  clerk-hire,'' 
as  it  is  stated  in  section  189,  of  the  act  of  1813,  and  in  the  words, 
*'  necessary  disbursements  for  clerical  services,"  as  it  is  expressed 
in  the  act  of  1862 ;  nor  is  there  any  doubt  that  such  reasonable 
expenses  and  necessary  disbursements,  when  properly  and  lawfully 
ascertained,  are  to  be  paid  to  the  commissioners. 

But  it  is  quite  another  question  whether  power  is  conferred  to 
appoint  a  clerk  who  thereby  takes  an  official  or  other  relation 
towards  the  city,  entitling  him,  as  an  independent  officer  or  agent, 
to  perform  duties  or  services  for  which  the  corpomtion  is  bound, 
ex  coniractUj  or  otherwise,  to  pay  him  or  be  subject  to  mandamus 
or  action. 

The  phrase,  '^expenses  of  clerk-hire,"  has  no  greater  force  to 
create  such  relation,  between  the  pe]*son  who  performs  clerical  ser- 
vice and  the  city,  than  the  words  horse-hire,  in  like  connection, 
would  have  had  to  establish  like  relations  between  the  city  and  the 
owner  of  a  horse  that  might  be  temporarily  hired.  In  short,  the 
expenses  of  clerical  services  given  by  the  law,  fall,  like  all  other 
necessary  disbursements  paid  or  incurred  by  the  commissioners, 
into  the  sum  to  be  paid  to  the  commissioners  themselves,  under  the 
general  terms  of  ^^  compensation  and  reasonable  expenses,"  used  in 
the  statute. 

No  privity  of  contract  springs  up  between  the  corporation  and  a 
person  employed  as  clerk,  or  to  perform  any  other  labor,  by  the  com 
missioners,  for  the  expense  of  whose  services  they  are  to  be  allowed 
Huir— Vol.  L  12 


90     THE  PEOPLE  M  BEL.  PURSER  v.  GREEN. 


FiBflT  Dbpastmbrt,  Mat  Term,  1874. 


SB  dlBbnrsements  under  the  statute ;  nor  does  any  other  relation  of 
privity,  for  such  persons  are  boand  to  take  notice  of  tiie  ^aw,  and  tc 
see  that  the  statute  provides  for  payment  of  the  expenses,  incurred 
in  their  employment,  to  the  oommissionera  as  taxable  disbursements, 
and  that  no  other  mode  of  compensation  is  created ;  and  they  are 
bound,  therefore,  to  know  that  their  principal  is  the  commissioners,  in 
whose  service  they  are,  and  through  whom,  alone,  their  compenaa* 
tion  is  to  be  paid.  If  this  were  not  so,  every  laborer  employed  by 
the  commissioners,  of  whatsoever  grade,  and  every  person  who  fur- 
nishes any  article,  coming  within  the  term,  ^^  necessary  disburse* 
ments,"  is  at  liberty  to  sue  the  corporation,  or  mandamus  its  officers. 
It  is  no  answer  to  this  view,  to  say  that  it  imposes  too  great  a 
responsibility  upon  the  commissioners.  They  take  their  position, 
cum  onerej  under  the  statiite,  and,  besides,  there  is  no  difficulty  on 
their  part,  as  they  may  always  arrange  that  payment  of  such  dis- 
bursements as  may  be  deemed  burdensome,  shall  be  made  to  their 
employes,  when  payment  thereof  shall  be  made  to  them  by  the  cor- 
poration, in  accordance  with  the  statute. 

Such  disbursements  are  to  be  taxed  under  the  statute,  as  a  part 
of  the  bill  of  costs,  charges  and  expenses  allowed  to  the  commis- 
sioners, and  to  be  paid  to  them  by  the  mayor,  aldermen  and  com- 
monalty of  the  city ;  and  there  is  no  provision  for  taxation  of  the 
items  of  disbursements  in  such  bills,  in  favor  of  other  officers  or 
persons. 

No  higher  right  to  prosecute  the  writ  of  mandamus,  is  given  to 
the  relator,  by  the  fact  that  taxation  has  been  made  of  his  charges. 
If  the  taxation  has  been  separate,  in  his  favor,  as  an  individual 
claim  against  the  city,  it  is  probably  irregular  or  without  effect ;  if 
as  part  of  the  reasonable  expenses  of  the  opening  of  the  streets,  in 
favor  of  the  commissionerSi  the  claim  is  for  them  to  enforce,  if  it 
can  be  enforced  at  all,  by  suitable  legal  proceedings  in  their  own 
names. 

The  fact,  that,  under  the  proceedings  in  the  last  five  years  for  the 
opening  of  streets,  the  position  of  clerk  to  the  commissionersi  has 
assumed  the  magnitude  of  a  department  calling  for  compensation 
equal  to  $50,000  a  year,  has  no  just  legal  effect  upon  the  question 
involved  in  these  cases.    It  is  enough  that  the  relator  and  the  daim 
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he  attempts  to  assert,  occupy  no  position  entitling  him  to  demand 
the  writ  of  mandamus  against  any  officer  of  the  city. 

The  court  below  did  not  consider  thi^  question,  as  it  appears  not 
to  have  been  presented ;  but  if  the  relator  has,  by  any  possibility,  a 
personal  right  of  recovery  against  the  city,  it  must  exist  in  some 
implied  assumpsit,  springing  out  of  his  employment  by  the  com- 
missioners, for  certainly  there  is  no  provision  of  statute  for  any  pay- 
ment to  be  made  to  hi^).  And  in  this  view,  his  remedy  could  be 
pursued  by  action  against  the  corporatioQ,  Justice  Fakoheb,  whose 
opinion  in  the  court  below,  dissenting  from  the  conclusion  of  Bab- 
BBTT,  J.,  has  been  furnished  lis,  recognizes  the  absence  of  privity 
between  the  relator  and  the  corporation.  He  says,  as  his  first  rea- 
son why  a  mandamus  should  be  issued  :  "  There  is  no  privity  of 
contract  between  the  relators  and  the  corporation ;  the  work  per- 
formed by  then^  was  performed  for  the  commissioners,  and  is  for 
the  benefit  of  the  general  public,  and  not  alone  for  the  corporation. 
Nor  are  they  employes  of  the  corporation." 

Assenting,  substantially,  to  the  premises  of  the  learned  judge,  we 
are  nnable  to  yield  to  the  conclusion,  that,  for  this  reason,  a  manda- 
mus will  lie.  No  creditor  has  a  right  of  action  for  his  debt,  against 
a  debtor  of  his  debtor,  but  that  fact  goes  no  distance  toward  estab- 
lishing that  such  creditor  may  have  the  writ  of  mandamus  to  reach 
moneys  owing  his  debtor. 

They  are  strangers  in  law,  and  no  form  of  proceeding  is,  in  this 
State,  availing  to  make  the  one  directly  respoisible  to  the  other. 
The  order  appealed  from  should  be  affirmed. 

Order  affirmed,  with  costs. 
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the  answer  avers  that,  in  all  the  transactions  alleged  in  the  com- 
plaint, he  Represented  himself  to  be  one  of  the  firm  of  William 
U^Toole  &  Co.,  and  acting  for  sneh  firm  in  thode  transactions.  It 
also  alleges  that  the  defendant  then  believed  those  representations 
to  be  true,  and  continued  to  believe  them,  and  that  the  firm  waa 
composed  of  the  plaintiff  and  some  other  person  or  persons  unknown 
to  the  defendant  who  ought  to*  be  joined  with  him  as  plaintiffi  in 
the  action. 

This  answer  not  only  failed  to  set  forth  the  defense  arising  ont 
of  the  violation  of  the  statute,  but  beyond  that,  it  distinctly  alleged 
in  substance  that  no  such  defense  existed,  for  it  averred  that  the 
term,  &  Co.,  used  by  the  plaintiff  in  his  business,  did  represent 
some  person  or  persons  who  were  interested  with  the  plaintiff  at 
partners,  in  the  transactions  referred  to  by  the  complaint. 

If  the  plaintiff  transacted  business,  under  a  name  and  style  indi- 
cating the  existence  of  a  firm,  when,  in  fact,  he  carried  it  on  indi* 
vidnally,  and  in  that  manner,  sold  and  delivered  the  goods  for  the 
price  and  value  of  which  he  claimed  to  recover  in  this  action,  that 
was  new  matter  constituting  an  affirmative  defense,  which,  by  the* 
provisions  of  the  Code,  should  have  been  set  forth  in  the  answer,  in 
order  to  render  it  available  upon  the  trial.  For,  in  effect,  every 
such  defense  admits  the  sale  and  delivery  to  have  taken  place,  sub- 
stantially as  alleged  by  the  plaintiff,  but  avers,  that,  in  the  transac- 
tions, the  plaintiff  acted  under  a  prohibited  style  and  name.*  The 
consideration,  in  cases  of  this  description,  is  an  unlawful  one, 
and  hence,  the  promise  is  not  obligatory.  When  that  fact  exists, 
it  must  be  pleaded  in  order  to  render  it  available  by  way  of 
defense,  f 

But  in  the  present  instance,  although  it  appeared  by  the  proof 
given  upon  the  trial,  it  was  neither  disclosed  by  the  complaint  nof 
the  answer.  The  former  stated  the  goods  to  have  been  sold  and 
delivered  by  the  plaintiff  individually ;  while  the  latter  denied  that, 
and  averred  it  to  have  been  by  him,  as  a  member  of  a  copartnership 
firm.  In  this  state  of  the  plierulings,  proof  of  the  fact  that  the 
plaintiff,  in  the  sale,  was  guilty  of  violating  the  provisions  of  the 
statute  referred  te,  did  not  justify  a  dismissal  of  the  complaint. 

•  Code,  g  14i.  t  ttdtyring  ▼.  BuU,  Itf  K  7.,  71S/7,  aOO. 
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That  a  defense,  not  made  by  the  answer,  appears  in  the  proof,  is  not 
infficient  to  defeat  a  recovery  by  the  plaintiff,  when  it  arises  out  of 
new  matter  constituting  it.  To  have  that  effeet.  it  must  be  alleged 
as  well  as  proren.*  In  the  last  case,  the  fact  constituting  the 
defense,  by  way  of  new  matter,  was  proved  during  the  trial  by  the 
plaintiff,  and  yet  it  was  not  allowed  to  defeat  a  recovery,  because 
the  defendant  had  not  alleged  it  in  his  answer. 

Under  the  system  of  practice  prevailing  before  the  Code,  the 
defense  considered  in  the  last  case,  as  well  as  in  the  present  one, 
may  have  been  admissible  under  the  general  issue,  without  having 
the  same  effect  follow  a  general  denial,  as  that  has  been  provided 
for,  by  the  Code.  For  anytliiiig  was  admissible,  under  the  general 
issue  in  assumpsit,  which  would  show  that  the  plaintiff  never  had 
a  cause  of  action,  while  under  the  system  devised  by  the  Code,  all 
new  matter,  constituting  a  defense,  is  required  to  be  pleaded  by 
tlie  defendant.f 

The  disposition  which  was  made  of  this  case  at  the  circuit,  was 
erroneous,  because  the  defense  which  was  allowed  to  prevail,  was 
not  alleged  in  the  answer  of  the  defendant.  For  that  reason,  the 
order  directing  tlie  complaint  to  be  dismissed,  should  be  set  aside 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Dayib,  p.  J.,  and  Daniels,  J.,  concurred 

Now  trial  granted,  costs  to  abide  event. 

m 

•Button  v.  McCauley,  88  Barb.,  418;  Wright  v.  Delafldl,  25  N.  Y.,  206; 
Brazfll  V.  Isham,  2  Eeman,  9. 
tl6N.  Y.,8(». 
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THE  PEOPLE  Kx  ekl.  WILLIAM  WADE,  and  baid  William 

Wade,  v.  JOSEPH  P.  STRACK. 

Term  cf  aJjUe — power  cf  authoritif  making  appointment  to  preecribe — etatutea-^ 

tehen  reirotpeetiwe, 

"By  section  9»  of  article  2,  of  chapter  137,  of  the  Laws  of  1870,  the  board  of  assist- 
ant aldermen  of  the  city  of  New  York,  was  authorized  to  *^  choose  a  president 
from  its  own  members."  Hdd^  tiiat  as  the  duration  of  the  office  was  not  declared 
by  the  law,  the  board  had  power  to  prescribe  tlie  term  for  which  it  should  be  held. 

In  January,  1878,  the  relator  was  elected  president  of  the  board,  by  a  resolution 
declaring  him  to  be  so  elected  for  the  year  1873.  Section  6,  of  article  11,  of  chapter 
885,  of  the  Laws  of  1873,  after  declaring  that  the  board  of  aldermen  and  assistant 
aldermen,  shall  each  elect  a  president  from  its  own  members,  in  a  manner  therein 
prescribed,  provides,  **and  when  once  chosen,  he  can  be  removed,  before  the 
expiration  of  his  term  as  alderman  or  assistant  alderman,  only  by  a  vote  taken  on 
a  call  of  the  ayes  and  noes  of  four-fltths  of  all  the  members  of  the  board.'*  HeUf^ 
that  the  relator  was  not  thereby  legislated  into  a  term  of  office,  beyond  that  for 
which  the  board  had  chosen  him,  and  that,  upon  the  expiration  of  such  term,  the 
board  was  authorized  to  elect  a  president  as  his  successor. 

Case  submitted  upon  an  agreed  state  of  facts,  under  section  373 
of  the  Code. 

The  facts  are  stated  in  the  opinion. 

Henry  E,  Davtes^  for  the  relator.  The  board  of  assistant  alder- 
men had  no  power  to  fix  the  duration  of  the  office  of  their  presi- 
dent. (Dillon  on.Mun.  Corp.,  §  146,  p.  269;  Scvdder  v.  City  of 
Vetroity  13  Mich.,  346 ;  Vasen  v.  City  of  Augusta^  38  Georgia, 
642.)  Where  no  provision  is  made  for  the  government  of  munici-* 
pal  bodies  by  law,  they  are  governed  by  the  ordinary  rules  of  legis- 
lative bodies.  {Becker  v.  City  of  Pittaburgh^  4  Barr.,  49 ;  Com-- 
monwealih  v.  Bacon^  6  S.  &  B.,  322 ;  Wetmore  y.  Story ^  22  Barb., 
414.) 

Charles  TT.  Brooke^  for  the  respondent 

Davis,  P.  J. : 

It  appears,  by  the  agreed  statement  of  facts  in  this  case,  that  the 
members  of  the  board  of  assistant  aldermen  of  the  city  of  New 
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York,  were  elected,  in  the  fall  of  1872,  for  the  term  of  two  years, 
comuAencing  on  the  first  day  of  January  following ;  that  on  the 
firat  Monday  of  January^  1873,  the  board  organized  by  the  election 
of  the  ofiScers  authorized  and  required  by  law ;  that  at  such  elec- 
tion, the  lelator,  William  Wade,  was  elected  psesident  of  said 
board  by  resolution,  declaring  him  to  be  so  elected  for  the  yeai 
1873;  tliat  the  board  thereupon  proceeded  to  and  continued  to 
transact  its  business,  under  such  organization,  until  and  after  the 
passage  of  the  act,  entitled  ''  An  act  to  reorganize  the  local  gov- 
ernment of  the  city  of  Hew  York,"  passed  April  30th,  1873. 

Section  2,  of  article  2,  of  the  above  named  act,  declares  that 
the  legislative  power  of  the  corporation,  shall  continue  to  be  vested 
in  a  board  of  aldermen  and  a  board  of  assistant  aldermen,  who, 
together,  shall  form  the  common  council  of  said  city,  and  that  from 
and  after  tlie  1st  day  of  January,  1875,  the  board  of  assistant 
aldermen  shall  be  abolished,  and  thereafter  the  board  of  aldermen 
shall  constitute  tlie  common  council. 

The  sixth  section  of  the  act  declares  that  each  board  shall  choose 
a  president  from  its  own  members,  by  a  call  of  the  names  of  the 
members  of  the  board,  upon  which  call,  each  member  shall  announce 
his  choice,  and,  when  once  chosen,  the  president  can  only  be 
removed,  before  the  expiration  of  his  term  as  alderman  or  assistant 
alderman,  by  a  vote,  taken  by  a  call  of  ayes  and  noes,  of  four-fifths 
of  all  the  members  of  the  board,  of  which  he  shall  have  been 
chosen  president ;  and  the  last  clause  of  the  section  provides,  that 
it  "  sliall  not  be  construed  to  require  or  authorize  a  reorganization 
of  the  existing  board  of  aldermen  or  board  of  assistant  aldermen." 

On  the  5th  of  January,  1874,  the  board  of  assistant  aldermen 
adopted  a  resolution,  that,  *'  at  the  hour  of  twelve  of  that  day,  the 
board  proceed  to  reorganize,  and  that  the  same  be  made  a  special 
order  for  that  hour ;"  and  at  the  time  specified,  the  board  pro- 
ceeded to  elect  the  respondent  to  the  office  of  president  of  the 
board. 

The  relator  was  not  removed  by  a  vote,  taken  by  ayes  and  noes, 
of  four-fifUis  of  the  members  of  the  board,  but  the  election  was 
had  upon  the  claim  that  the  relator's  term  of  office  had  expired. 
The  case  states  that  the  respondent,  upon  this  election,  claims  the 
office  of  president  of  the  board,  and  the  right  to  exercise  its 
HuK— Vol*  L        13 
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powers  and  duties  and  emolameDts.  The  relator  clainifl  that  he 
is  still  the  lawful  president  of  the  board.  The  relator  was 
elected  president  under  the  provisions  of  the  charter  of  1870.* 
The  ninth  section  of  that  charter  provides  that  "  each  board  shall 
choose  a  president  from  its  own  members."  It  contains  no  provi- 
sion touching  the  term  of  office  of  the  president ;  nor  as  to  the 
mode  of  choosing,  nor  as  to  the  manner  of  removal. 

At  the  time  of  its  passage,  the  term  of  office  of  assistant  alder* 
men  was  limited  to  one  year,  but,  by  a  subsequent  amendment,  the 
term  was  extended  to  two  years,  and  the  relator  and  the  members 
of  the  board  of  which  he  was  chosen  president,  were  elected  sub- 
sequently to  the  amendment.  The  act  of  1873  introduces  several 
new  features.  First,  by  designating  how  the  choice  of  president  shall 
1>e  made,  to  wit,  ^'  by  a  call  of  the  names  of  the  members  of  the 
board,  upon  which  call  each  member  shall  announce  his  choice." 
Second,  by  making  the  term  of  office  of  the  president,  when  chosen, 
concurrent  with  his  term  as  alderman  or  assistont  alderman.  Third, 
by  declaring  how,  only,  he  may  be  removed,  to  wit,  by  a  vote  taken 
by  a  call  of  the  ayes  and  noes,  of  four-fifths  of  all  the  members  of 
the  board. 

The  section  containing  these  provisions,  snperseded  section  9, 
of  the  charter  of  1870,  and  is  clearly  applicable  to  the  boards  exist- 
ing at  the  time  of  its  passage,  except  wherein  restricted  by  its  own, 
or  some  subsequent  provision  of  law.  The  imperative  language  of 
section  6,  of  the  charter  of  1873,  might  perhaps  have  been  con- 
strued to  require  a  complete  reorganization  of  the  respective 
boards,  by  a  new  election  of  officers ;  and  to  guard  against  such  an 
effect,  the  legislature  declared  that  this  section  "shall  not  be  con- 
strued to  require  or  authorize  a  reorganization  of  the  existing 
board  of  aldermen  or  assistant  aldermen."  The  effect  of  the 
charter  of  1873,  was  to  leave  the  existing  organizations  of  the 
boards  precisely  where  it  found  them.  It  neither  required  nor  gave 
authority  for  reorganization,  nor  did  it  diminish  or  enlarge  any 
existing  terms  of  office.  Doubtless  it  subjected  all  future  elections 
of  president  of  the  boards  to  its  prescribed  manner  of  choosing,  its 
mode  of  removal,  and  its  term  of  the  office,  as  indicated  in  the 

*  Laws  of  1870,  chiH;>.  187,  p.  866. 
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section  ;  withholding  authority  for  reorganization,  in  the  man- 
ner in  which  that  is  done  in  the  act,  was  equivalent  to  declaring 
such  reorganization  to  be  unlawful,  and,  therefore,  if  the  board, 
after  the  passage  of  the  act  of  1873,  had  proceeded  to  reorganize 
by  the  election  of  a  new  president,  during  the  existing  term  of 
the  relator,  its  proceedings,  however  formal,  would  have  been  in 
violation  of  law,  and  therefore  void.  But  there  can  be  no  doubt 
that  the  provisions  of  the  charter  of  1873,  relative  to  the  election 
of  a  president  of  the  board,  are  quite  as  applicable  to  any  exigency 
that  may  arise  reqniring  a  new  election,  as  to  the  original  organiza- 
tion of  a  new  board.  That  is  to  say,  if  a  vacancy  in  the  office  of 
president  of  the  board  occur,  by  death  or  resignation,  or  removal 
of  the  incumbent  from  the  city,  or  any  other  event,  the  board  is 
clothed  with  ample  power  "to  choose  a  president  from  its  own 
members,"  under  section  6  of  the  new  charter.  The  act  of 
making  such  choice  would  not  be  ^^  reorganizing^^  within  the  sense 
in  which  that  word  is  used  in  the  act.  The  intent  of  the  restriction, 
was  to  prevent  the  substitution  of  a  new  organization  for  the 
existing  one,  while  the  latter  was  in  full  force  and  operation,  and 
not  to  prevent  that  kind  of  reorganization  which  springs  from  the 
happening  of  vacancies,  or  the  ending  of  fixed  terms  of  office. 

It  is  claimed  by  the  respondent,  that  his  election  was  not  made  to 
snpplant  an  existing  officer,-  by  removing  him  from  a  continuing 
term,  but  to  fill  a  vacancy  which  had  occurred  from  the  expiration 
of  an  official  term.  The  disposition  of  this  case  depends  altogether 
upon  the  correctness  of  this  position,  and  that,  in  torn,  depends 
upon  the  question  whether  the  resolution  of  the  board,  passed  at 
the  election  of  the  relator,  declaring  him  to  be  elected  president 
for  the  year  1873,  was  a  lawful  designation  or  limitation  of  his 
term  of  office.  There  seems  to  be  no  room  for  doubt,  that  the 
intention  of  the  board  was  to  make  the  relator  president  for  one 
year,  leaving  the  succession  for  the  second  year  open  to  a  further 
choice.  Had  the  board  the  power  to  do  this,  or  wis  it  bound  to 
elect  once  for  all,  and  for  the  full  period  of  the  term  of  assistant 
alderman  f  If  we  refer  to  the  charter  of  1870,  under  which  the 
board  acted  in  electing  the  relator  for  the  year  1873,  we  find  the 
power  of  choosing  the  president  given  in  the  most  general  terms : 
"  Each  board  shall,  1st,  choose  a  president  from  its  members." 
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Here  is  no  prescribed  manner  of  choice,  and  no  declared  term  of 
rffice.  The  choice  may  be  by  resolution,  by  viva  voce  vote,  or  by 
ballot,  and  there  seems  to  be  no  reason  to  doubt  that  the  board, 
under  such  general  grant  of  power,  may  determine  for  itself  the  form 
of  its  exercise.  May  it  not  by  the  resolution,  the  passage  of  whicli 
elects  the  officer,  prescribe  the  term  for  which  he  is  chosen!  Wliere 
the  Constitution  or  a  statute  fixes  the  term  of  an  officer,  there  is  no 
power  in  the  appointing  or  electing  body  to  prescribe  any  other 
term.  The  power  mast  be  exercised  in  conformity  to  the  law,  and 
the  attempt  to  impose  a  limitation,  short  of  the  term  fixed  hy 
statute,  is  as  nugatory  as  would  be  an  attempt  to  enlarge  the  term.  ^ 
IJut  in  this  case  there  was  no  existing  statute  declaring  a  term. 
The  sole  and  whole  power  to  choose,  was  handed  over  by  statute 
to  the  board,  without  limitation  as  to  term,  or  restriction  as  to 
mode.  In  this  state  of  facts,  we  are  not  at  liberty  to  seek  for 
analogies  in  the  rules  and  practices  of  parliamentary  or  other 
legislative  bodies,  if  we  have  general  statutes  applicable  to  the  case. 
It  will  probably  be  found  that  the  usage  of  such  bodies  is  to  choose 
H  presiding  officer  for  the  fall  official  term  of  the  body  itself;  but 
sudi  a  rule,  if  otherwise  obligatory,  cannot  prevail  in  cases  where 
the  legislature  has  established  another  and  a  different  one.  Seo- 
tion  8,  of  the  general  provisions  of  the  Revised  Statutes,  .^^  respect- 
ing the  appointment  of  officers,  their,  qaalifications,  the  commence- 
ment and  duration  of  tkeir  offices,"  is  in  these  words :  **  Every 
office  of  which  the  duration  is  not  prescribed  by  the  Constitution , 
or  is  not  or  shall  not  be  declared  by  law,  shall  be  held  during  the 
pleasure  of  the  authority  making  the  appointment."* 

The  president  of  the  board  of  assistant  aldermen  is  a  civil  officer, 
chosen  under  authority  conferred  by  law,  and  amenable,  as  such,  to 
the  laws  of  the  State.  At  the  time  of  the  election  of  the  relator, 
the  office  was  one,  of  which  the  duration  was  neither  prescribed  by 
the  Constitution,  nor  declared  by  law.  The  statute,  therefore,  pro* 
vided  tliat  it  should  ^^  be  held  during  the  pleasure  of  the  authority 
making  the  appointment." 

That  pleasare  was  declared,  by  the  resolution  electing  the 
relator,  to  be,  that  he  was  chosen  for  the  year  1873.    A  questioc 

•IB.  8.,  117, 8& 


THE  PEOPLE  Bx  rel,  WADE  v.  STRACK.  101 


First  DBPARTiaoTT,  March  Tbric,  1874. 


might  hare  arisen  whether,  if  there  had  been  an  attempt  to  remove 
the  relator  during  the  year  1873,  the  resolution  coald  operate  so 
to  fix  a  term  as  to  prevent  a  removal  at  pleasure,  but  that  question 
does  not  arise  where  the  period  expressed  has  elapsed,  and  the 
appointing  authority  is  proceeding  to  fill  the  office  after  the  lapse 
pf  the  time  named. 

Unless  there  is  something  to  be  found  in  the  charter  of  1873, 
which  operates  to  extend  the  duration  of  the  relator's  office,  as  pre- 
sident of  the  board,  beyond  the  time  prescribed  in  the  resolution 
electing  him,  a  vacancy  in  the  office  occurred  on  the  expiration  of 
the  year  1873,  which  the  board  was  at  liberty  to  fill  by  an  election 
conducted  in  conformity  to  the  provisions  of  the  new  charter.  It 
is  the  opinion  of  the  learned  counsel  to  the  corporation,  that  this 
is  found  in  the  words, ''  and  when  once  chosen  he  can  be  removed 
before  the  expiration  of  his  term  as  alderman  or  assistant  alderman 
only  by  a  rote  taken  on  a  call  of  the  ayes  and  noes  of  four-fifths 
of  all  the  members  of  the  board."  This  language  is  not  retroactive. 
It  was  not  designed  to  legislate  the  relator  into  office  beyond  his 
existing  term.  Its  primary  subject  was  the  regulation  of  amotion 
from  office,  and  it  only  follows  as  an  incident  to  that  subject, 
that  it  fixes  the  duration  of  future  terms.  It  is,  therefore,  to  carry 
it  oat  of  its  intended  channel,  to  hold  that  its  effect  is  to  enlarge 
the  duration  of  an  office,  beyond  the  limitation  lawfully  fixed  before 
the  passage  of  the  statute.  Even  if  it  might  properly  be  held  to 
prescribe  the  mode  in  which  the  relator  could  only  be  removed  from 
the  office,  yet  it  would  not  follow  that  it  would  also  prevent  the 
expiration  of  his  term  by  its  own  limitation,  which  event  would 
render  a  removal  both  unnecessary  and  impossible.  Statutes  are 
not  applied  retrospectively  by  mere  construction.  The  rule  is,  that 
they  cannot  have  such  a  construction,  unless  so  declared  by  express 
words  or  positive  enactment,  or  unless  a  clear  intent  of  the  legisla- 
ture to  give  them,  such  retroactive  effect,  is  shown  by  the  language 
used.  *  Our  conclusion  is  that  the  relator  was  not  legislated  into 
a  term  of  office,  beyond  that  for  which  the  board  had  chosen  him ; 

*  Jairis  V.  Jarrit,  8  Edw^  4tt3;  Butler  v.  Palmer,  1  Hill,  824;  Wadsworth  v. 
TlMMMt,  7  Bttb.,  445;  Johnsoa  t.  Burrill,  2  Hill,  288;  Berlej  v.  Kampacher,  5 
Doer,  188;  Ely  v.  Holton,  15  N.  T.,595;  Wood  v.  Oskley,  11  Paige,  400 
MoCliukej  V.  Cromwell,  11  N.  T.,  508. 
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that  on  the  expiration  of  that  term,  his  office  was  vacant  by  i.ipse 
of  time,  and  that,  until  his  saccessor  was  chosen,  he  was  discharg- 
ing its  duty  bj  force  of  the  general  statute,  which  provides  for  such 
discharge  '^  until  his  snccessor  should  be  duly  qualified  ;^'  *  and 
that  the  board,  after  such  expiration  of  the  term,  was,  in  choosing 
his  successor,  acting  upon  an  exigency  which  required  no  removal, 
and  was  exercising  its  original  and  lawful  authority.  Judgment 
must  therefore  be  given  for  the  respondent. 

Daniels  and  Donohue,  JJ.,  concurred. 

Judgment  for  defendant,  with  costs. 


THE  PEOPLE  Bx  eel.  GOTTLIEB  GRISSLER  ato  another 
V.  NICHOLAS  W.  STUYVESANT,  a  Lunateo,  by  Henry 
Dudley,  his  CoMMrrrEE,  and  NICHOLAS  W.  S.  CATLIN, 
Executor,  eto.,  of  Joseph  R.  Stuytesant,  Deceased. 

Summary  proceedings — eovenanie  in  leaee — rent. 

Certain  premises  were  leased  by  8.  to  B.  &  M.,  who  subsequently  executed  to  8. 
a  mortgage  on  the  leased  and  other  property ;  the  rent  being  unpaid,  S.  entered 
into  possession  of  the  premises  under  a  warrant  of  dispossession ;  subsequently  he 
foreclosed  the  mortgage,  and  at  the  sale  the  premises  were  purchased  by  the  rela- 
tors; the  deed  conveying  the  premises,  on  which  were  the  unexpired  leases  of  B.  & 
M.,  *'  to  have  and  to  hold  the  same  for  the  unexpired  term  of  the  said  leases  ";  held^ 
that  they  thereby  became,  in  effect,  the  assignees  of  the  lease  of  B.  &  M.,  unaffected 
by  the  previous  entry  of  S.;  that  the  covenant  to  pay  rent  was  not  extinguished; 
and  that  the  relation  of  landlord  and  tenant  existed  between  8.  and  the  relators, 
ti.,  upon  his  death,  devised  certain  of  the  premises,  in  which  he  had  a  fee  subject 
to  tliese  leases,  to  his  son;  and  the  others,  in  which  he  had  only  a  leasehold  inte- 
rcHt  subject  to  the  leases,  passed  to  his  executor;  held^  that  the  rent  was  not 
thereby  apportioned,  but  remained  an  entirety  so  fkr  as  the  tenants  were  con- 
cerned. 

In  summary  proceedings,  it  is  proper  to  demand  interest  upon  the  rent. 

Certiorari  to  review  the  decision  of  Jastice  J.  W.  Fowi^sb,  in 
sninraary  proceeding  had  before  him,  to  recover  the  possession  of 
land  for  non-payment  of  rent. 

Joseph  B.  Stay  vesaut  was,  in  1867,  the  owner  of  two  lots  on 

♦IR  8.,  p.  117,  8  9, 


THE  PEOPLE  Kx  rbl.  GRISSLER  v.  STTJYVESANT.    lOd 


F1B8T  Defabtment,  March  Tsbm,  1874. 

Third  avenue,  New  York,  known  as  lots  Nos.  158  and  160,  and  tlie 
leseee  of  two  other  lotd  on  the  said  avenue  known  as  lots  Nos.  152 
and  154,  and  on  the  thirtieth  of  July  of  that  year  he  leased  tlie 
four  lots  to  Browning  and  Moore  for  ten  years  from  May  1st,  186s, 
at  the  yearly  rent  of  $6,000,  payable  quarterly.  On  the  4th  of 
August,  1868,  the  lessees  made  a  mortgage  for  $20,000,  on  tliis 
lease  and  a  lease  of  other  property  held  by  them,  to  Stuy  vesant. 

On  the  2d  of  April,  1869,  the  rent  being  unpaid,  Stuyvesant 
entered  into  possession  of  the  premises  under  a  warrant  of  dispos- 
session. On  the  third  of  April,  an  action  was  commenced  to  fore- 
close the  mortgage  for  non-payment  of  interest,  and,  under  a  decree 
in  tliat  action,  the  sheriff,  on  the  11th  of  October,  1869,  sold  and 
conveyed  to  the  relators  the  unexpired  term  of  Browning  and 
Moore,  in  the  premises.  They  refused  to  pay  rent  to  Stuyvesant, 
and  on  the  6th  of  March,  1872,  proceedings  to  dispossess  them  were 
commenced  by  him,  and  a  judgment  rendered  against  them.  A 
certiorari  was  brought  by  them  to  this  court,  and  at  a  General 
Term,  held  January,  1873,  the  judgment  was  affirmed,  and  at  the 
General  Term,  held  December,  1873,  the  court  refused  leave  to 
the  relators  to  appeal  to  the  Court  of  Appeals  on  the  merits. 

J.  R.  Stuyvesant  died  in  March,  1873,  leaving  a  last  will 
and  testament,  by  which  he  devised  all  his  real  estate  to  his  sou, 
Nicholas  W.  Stuyvesant,  and  appointed  Nicholas  W.  S.  Catlin  one 
of  his  executors,  who  alone  qualified  as  such. 

Nicholas  W.  Stuyvesant  became  insane  before  the  death  of  the 
testator,  and  on  the  24th  of  April,  1873,  the  care  and  custody  of 
his  person  and  the  management  of  his  estate,  were  committed  to  the 
respondent,  Henry  Dudley.  The  executor  authorized  Dudley  to 
demand  such  portion  of  the  rent,  accruing  under  the  terms  of  the 
lease,  as  might  be  due  him,  either  separately  or  in  conjunction  with 
Dudley,  who,  thereupon,  demanded  the  whole  of  the  rent  due  for 
the  quarters  ending  May  1,  August  1  and  November  1, 1873,  with 
interest  from  the  respective  quarter  days,  and,  upon  the  refusal  of 
the  relators  to  pay,  proceedings  for  dispossession  were  commenced* 
Jadgment  was  given  in  favor  of  the  respondents. 

John  «/•  TowTMendj  for  the  relators* 

Oeorge  V.  If.  Baldwmj  for  the  respondents. 
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Lawbence,  J. : 

Id  the  case  of  these. relators  against  Joseph  B.  Stayvesant,  which 
involved  the  same  lease  now  under  consideration,  it  was  held  by 
this  court,  Justice  Leabned  delivering  the  opinion,  that  when 
Joseph  R  Stujvesant  secured  in  his  judgment  of  foreclosure,  the 
payment  of  the  rents,  for  the  non-payment  of  which  he  had  entered, 
and  when  he  sold,  as  hehig  still  in  force^  the  lease  granted  hy  him 
to  Browning  and  MoorSy  he  (Stuyvesant)  waived  any  forfeiture 
which  had  taken  place  under  the  lease;  also,  that  the  relators, 
purchasing  under  such  circumstances,  became  in  effect  the  assignees 
of  the  lease,  unaffected  by  the  previous  entry  of  Stuyvesant.  * 

*The  case  of  The  People  «9  rd.  OaUUeb  Oriader  and  another  r.  Jamee  W.  FoW" 
ler^  Justice,  referred  to  above,  was  decided  at  the  January  term,  1878. 

John  J,  Towruend,  for  the  relators. 

JDouglas  CampbeU  and  Ebrvry  JEEUon,  for  the  respondents. 

Learned,  J. : 

The  important  question  in  this  case  is  as  to  the  position  which  the  rdaton 
hold  to  the  defendant. 

In  1867,  Stuyvesant  leased  for  ten  years,  to  Browning  and  Moore,  certain  premises 
in  New  York,  for  the  rent  of  |6,000  per  annum.  In  1868,  Browning  and  Moore 
executed  to  Stuyvesant,  a  mortgage  on  this  leased  property  and  other  property,  for 
$20,000  and  interest  to  April,  1869.  Stuyvesant  went  into  possession  under  a 
dispossession  warrant  The  effect  of  this,  under  some  circumstances,  would  be 
to  terminate  the  lease,  but  the  statute  provides  (Laws  1842,  chap.  240,  g  1)  that, 
if  the  unexpired  term  exceeds  five  years,  the  lessee  may  redeem  within  one  year. 

There  remained,  therefore,  in  Browning  and  Moore,  a  right  to  redeem  their 
lease  by  paying  the  rent  in  arrear  and  costs  and  charges.  Thereupon  the  mort- 
gagee, Stuyvesant,  proceeded  to  foreclose  the  mortgage.  This  course  seems  to 
have  been  proper,  in  order  to  collect  the  amount  due  on  the  mortgage,  and  there 
was  something  to  be  foreclosed,  because  the  mortgagors,  being  the  lessee  held 
this  statutory  right  of  redemption.  This  foreclosure  was,  in  some  respects, 
unwisely  conducted.  The  description  of  the  property  in  the  compliant  and  other 
proceedings,  might  lead  one  to  think  that  the  mortgage  had  conveyed  a  fee;  but 
the  relators  were  parties  to  the  foreclosure,  and  set  up  in  their  answer,  the  fact  of 
the  lease  by  Stuyvesant  to  Browning  and  Moore.  They  knew,  therefore,  what 
the  interests  were  which  Browning  and  Moore  had  mortgaged,  and  which  Stuyve- 
sant was  foreclosing.  The  foreclosure  proceeded  to  a  J  udgmen t  and  sale,  and  on  that 
sale  the  relators,  Grissler  A  Fausel,  purchased  and  accepted  the  deed  executed 
under  the  Judgment  October  11, 1869;  under  that  deed  they  went  into  poesesslon. 
That  deed,  in  form,  conveys  the  premises,  with  the  leases,  unexpired,  of  Browning 
and  Moore,  *  *  to  have  and  to  hold  for  the  unexpired  term  of  said  leases.'*   It  is  plain. 
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We  see  no  reason  to  doubt  that  this  view  of  the  relation  between 
Stnyvesant  and  the  relators,  is  correct,  and  therefore  concur  in  the 
opinion  delivered  in  that  case. 

The  relators  then  being  in  possession  of  the  demised  premises,  as 
assignees  of  the  lease,  the  position  that  they  are  not  liable  by  force 
of  the  covenant  to  pay  rent  contained  in  the  lease,-  and  that  the 
conventional  relation  of  landlord  and  tenant  did  not  exist  between 

therefore,  that  this  deed  conveyed  to  the  porchasere  the  leases,  nnezphred,  eze- 
cated  by  Stuyvesant  to  Browning  and  Moore;  or,  since  wo  have  seen  that  there 
probably  remained  of  the  lease,  prior  to  the  foreclosure,  only  the  statutory  right 
of  redemption,  this  deed  conveyed  that  right  The  Judgment,  however,  imder 
which  the  deed  was  execnted,  provided  that  out  of  the  avails  of  the  sale  there 
should  be  first  deducted,  the  rents  due  by  Browning  and  Moore  09  the  lease,  before 
the  payment  to  the  plaintiil  of  the  amount  due  on  his  mortgage.  By  this,  Stuy« 
vesant,  in  effect,  provided  that  the  statutoxy  right  of  redemption  should  be  exer- 
cised, so  that  any  purchaser  at  the  foreclosure  sale  should  obtain  the  benefit  of 
the  lease  executed  by  Stuyvesant  to  Browning  and  Moore,  free  from  any  previous 
forfeiture.  The  amount  pidd  on  the  sale  under  foreclosure,  was  980,000, 
and  as  the  lease,  at  the  time  of  the  aforesaid  re-entxy,  had  run  only  two  years, 
the  money  received  on  the  sale,  must  have  been  enough  to  pay  the  rent  then  in 
arrear,  as  Stuyvesant  was  both  mortgagee  and  also  landlord.  This  foreclosura 
sale,  describing  the  lease  as  existing  with  the  provision  in  the  Judgment  for 
redemption  from  any  previous  forfeiture,  must  be  held  to  have  conveyed  to 
Grissler  A  Fausel,  the  lease  for  the  unexpired  term.  By  accepting  the  deed, 
they  became  practically  the  assignees  of  Browning  and  Moore,  and  tenants  of 
Stuyvesant  under  his  lease.  This  was  the  view  taken  in  another  litigation  between 
these  same  parties.  {Stuyvesant  v.  Orisaier,  12  Abb.  [N.  S.],  0.)  No  question 
would  probably  have  arisen  on  this  point,  if  it  had  not  been  stated  that  Stuyve- 
sant, previous  to  the  foreclosure,  had  taken  possession  under  a  dispossession  war- 
rant But  when  he  subsequently  received,  in  his  Judgment  of  foreclosure,  the 
payment  of  the  rent,  for  non-payment  of  which  he  had  entered,  and  when  he 
sold,  as  being  still  in  force,  the  lease  executed  by  him  to  Browning  and  Mooro, 
be  waived  any  forfeiture  which  had  taken  place,  and  the  relators,  purchasing 
under  these  circumstances,  became,  in  effect,  the  assignees  of  the  lease,  unaffected 
by  the  previous  entry.  This,  then,  disposes  of  the  principal  question  in  the  case. 
It  is  objected  that  the  provisions  in  chapter  741,  Laws  of  1870,  by  which  pro* 
ceedings  for  dispossession  may  be  had  before  any  Justice  of  the  district,  is 
"  local,"  and  therefore  unconstitutional,  under  section  16,  article  8.  The  decision 
In  ffuber  v.  Plgople  (49  N.  T.,  182),  on  which  this  objection  mainly  rests,  held 
that  the  tax  levy  bill  was  a  local  act.  It  cannot,  however,  be  claimed  that  chap- 
ter 741  of  the  Laws  of  1870,  being  an  act  amendatory  of  the  Code  of  Procedure, 
is  itself  a  local  act^  The  objection  is  that  the  particular  provision  In  that 
act  is  loeaL  But  taking  the  definition  of  thai  word  firom  PeopU  v.  Supervising 
^  CkmUaugua  (48  N.  T.,  21),  a  "  local "  act  is  one  **  which  in  its  subjects 
Hcjr— Vou  L  14 
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them  and  Joseph  R.  StuyveBant,  is  not  tenable.*  Nor  can  it  be 
maintained  that  Joseph  R.  Stuyvesant,  by  the  terms  of  his  will, 
apportioned  the  rent,  in  the  sense  claimed  by  the  relators'  coansel, 
between  his  son  and  his  execator,  by  devising  to  the  former  tlie 
lots  Nob.  158  and  160  Third  avenue,  and  bequeathing  to  the  latter 
the  leasehold  interest  in  the  lots  Nos.  152  and  154  Third  avenue. 
The  rent  remained  an  entirety  and  unapportioned,  so  far  as  the 
tenants  were  concerned.  The  fact  that  it  was  to  be  divided  or  dis- 
tributed, after  payment,  between  the  heir-at-law  and  executor  of 

relates  but  to  a  portion  of  the  people  of  the  State  or  to  their  property.*'  Now, 
this  provision  is  not  limited  to  any  portion  of  the  people.  Any  one 
who  has  occasion  to  do  so,  may  avail  himself  of  the  Jurisdiction  conferred. 
The  Code,  and  the  several  amendments  thereto,  in  many  places  contain 
clauses  relative  to  tribunals,  whose  Jurisdiction  docs  not  extend  throughout  the 
State.  Title  Y  is  one  instance.  These  clauses  are  not,  for  that  reason,  uncon- 
stitutional A  further  objection  is  taken,  that  the  affidavit,  on  which  the  pro- 
ceedings were  commenced,  is  insufficient  But  it  alleges  the  making  of  the  lease, 
the  length  of  the  term,  the  rent,  the  assignment  of  the  lease  to  the  relators,  their 
occupation,  the  non-payment  of  rent,  the  demand  and  notice.  These  allegations 
seem  to  be  all  that  is  necessary.  Another  question  is  as  to  the  regularity  of  the 
Jury.  The  Justice,  under  the  statute,  nominated  twelve.  It  appeared  that  they 
had  not  been  properly  summoned.  He  then  nominated  twelve  others.  Only 
eight  attended ;  six  of  those  were  drawn  to  compose  the  Jury.  It  appears  by 
Boach  V.  Cosine  (9  Wend.,  231)  that  it  was  proper  to  issue  a  new  venire,  and 
there  is  nothing  in  the  statute  which  affirmatively  requires  that  the  names  of  all 
who  were  summoned,  shall  be  placed  in  the  box.  It  would  be  useless  to  place 
names  in  the  box,  of  persons  who  had,  from  any  cause,  failed  to  attend. 

The  notice  requiring  the  payment  of  the  rent,  was  not  irregular  for  stating  the 
amount  of  interest  owing  upon  the  rent  The  payment  required  was  expressly 
of  the  "  rent,"  and  the  case  of  Griffln  v.  Olark  (83  Barb.,  46)  is  conclusive  upon 
this  point  The  relators  in  this  case,  being,  as  we  hold,  the  tenants  of  Stuyvesant, 
and  owing  him,  as  rent  for  the  premises,  the  amount  claimed,  have  suffered  no 
injury.  They  have  not  been  removed  fh>m  the  premises,  but  have  prevented 
such  removal  by  the  payment  of  the  rent  which  they  owed.  If  there  had  been 
any  irregularity,  therefore,  in  the  proceedings,  the  only  injury  occasioned  to  the 
relators  by  these  proceedings  would  be  the  costs,  which  they  have  paid;  as  to  the 
rent,  that  they  ought  to  have  paid  without  compulsory  proceedings.  The  pro- 
ceedings before  the  Justice  should  be  affirmed,  with  costs. 

Bradt,  J.,  concurred. 

Proceedings  and  Judgment  affirmed. 

^People  V.  Stuyvesant,  ophiion  of  Lbabhsd,  J. ;  see  also  Btnyvesant  y.  GtWler, 
18  Abbott,  N.  & 
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Stnyvesant,  was  a  matter  which  in  no  way  affected  or  interfered 
with  the  rights  of  the  relators.  The  whole  of  the  rent  was  due 
from  the  tenants,  and  the  whole  of  the  rent  was  due  to  the  respond- 
ents, as  joint  owners  thereof.  The  tenants  have  no  interest  in  the 
apportionment  to  be  made  between  the  owners  of  the  lots  in 
which  Stnyvesant  held  a  leasehold  interest,  and  those  which  he 
owneo  in  fee.  Their  duty  was  to  pay  the  rent  when  it  fell  due, 
and  not  to  concern  themselves  with  its  distribution  after  payment. 
We  see  no  impropriety  in  Mr.  Dudley's  making  a  demand  of  the 
rent  for  the  whole  of  the  demised  premises.  He  was  authorized 
by  the  executor,  Mr.  Catlin,  to  act  for  him,  and  to  take  all  necessary 
measures  to  collect  the  rent.  He  was  authorized,  as  the  committee 
of  Nicholas  W.  Stuyvesant,  to  act  for  Stuyvesant. 

The  statute  relating  to  ^^  Summary  Proceedings,''  does  not 
require  that  the  demand  should  be  made  by  the  actual  owner  of  the 
rent.  It  may  be  made  by  an  agent  duly  authorized,  as  Dudley 
was  in  this  case.  Again,  all  that  the  statute  requires,  to  give  the 
justice  before  whom  the  proceedings  are  brought,  jurisdiction,  is 
that  the  landlord  or  lessor,  or  his  legal  representatives,  agents  or 
assignees,  should  make  oath,  in  writing,  of  the  facts  which,  under 
the  provisions  of  the  statute,  authorize  the  removal  of  the  tenant. 
In  this  case,  Dudley  was  the  legal  representative  of  the  deceased 
landlord,  as  respected  the  two  lots  owned  in  fee,  by  the  terms  of 
the  will  devising  those  lots  to  N.  W.  Stuyvesant,  for  whom  Dudley 
was  the  committee ;  and,  as  respected  the  two  lots  in  which  the 
landlord  held  a  leasehold  interest,  he  stood  as  the  agent  of  the 
legal  representative,  Gatlin,  by  virtue  of  the  authority  delegated 
to,  or  conferred  upon  him  by  Catlin.  We  are  also  of  the  opinion 
that  the  demand  for  interest  on  the  rent  was  proper.* 

On  the  whole  case,  we  are  satisfied  that  there  was  no  error  in 
the  proceedings  before  the  justice,  and  the  decision  below  is,  there* 
fore,  afSrmcd,  with  costs. 

Dayis,  p.  J.,  and  Daniels,  J.,  concurred. 

Decision  affirmed.f 

*OriffiQ  V.  Clark,  88  Barb.,  46. 

f  At  the  May  General  Term,  an  application  made  by  the  relators  for  leave  to 
appeal  to  the  Court  of  Appeals,  was  granted. 
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JOHN  J.  KIERNAN,  Respondent,  v.  FRANCIS  A.  ABBOTT, 
Impleaded  with  Manhattan  Quotation  Telegraph  Oompant, 
Appellant. 

MBaminaHan  brfore  trial — eonUmpt — evidenoa. 

In  this  action,  broaght  by  the  plaintiff  to  obtain  an  injunction  against  the  defend- 
ants, the  issae  between  the  parties,  was,  in  substance,  whether  the  appellant, 
Abbott,  surreptitionslj  obtained  the  foreign  news  dispatches  of  plaintiff,  and 
fhmished  them  to  his  co-defendant,  a  rival  of  plaintiff  in  boainess.  Plaintiff 
procured  an  order  for  the  examination  of  Abbott  before  trial.  Abbott,  having 
testified  that  the  news  he  furnished  to  his  co-defendant,  was  obtained  by  him  sev- 
eral times  each  day,  direcUy  by  cable  lh)m  London,  and  that  the  dispatches  came 
to  a  banking  house  in  New  York,  was  asked:  '*  YHiat  banking  house  was  that  f  " 
He  refused  to  answer.  BM^  that  the  question  was  a  proper  one;  that  the  plain- 
tiff was  entitled  to  know  through  what  banking  house  the  dispatches  were 
received,  in  order  that  he  might  have  an  opportunity  to  call  the  members  and 
clerks  of  the  house  and  examine  them;  and  that  the  order,  adjudging  the  defend- 
ant guilty  of  a  contempt,  and  imposing  a  fine  and  imprisonment  for  refusing  to 
answer  it,  was  proper. 

Appeal  from  an  order  at  Special  Term,  in  proceedings  to 
examine  tlie  defendant,  Abbott,  before  trial,  adjudging  him  gailtj 
of  contempt,  and  imposing  a  fine  and  imprisonment  for  refusing  to 
answer,  on  his  examination  before  the  referee,  a  question  proposed 
by  plaintiff's  counsel. 

E.  P.  Oowlesj  for  the  appellant. 

,  for  the  respondent. 

Opinion  per  Curiam, 

Present,  Dayib,  P.  J.,  and  Danisls  and  Lawbenob,  JJ. 

Order  a£Brmed|  with  costs. 
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CHARLES  E.  HILL  and  anothbe  v.   JOHN  D.  MoKENZIE 

AND  ANOTHER. 

Gmdmonal  idte — delivery . 

Plidntiffs  sold  to  Webb  &  Co.,  May  2l8t,  1867,  a  quantity  of  teas,  for  cash  on 
delivery.  The  teas,  when  sent  for  on  the  twen^-fourth,  were  found  to  be  in  a  con- 
dition requiring  cooperage;  and,  the  cartman  refusing  to  receive  them,  it  was 
arranged  that  he  should  take  them  to  Webb  &  Ck>.^s  store,  and  that  the  plaintiffs 
should  send  their  cooper  to  do  the  necessary  work.  The  bUi  was  sent  to  Webb  & 
Co.  the  same  day,  but  they  refused  to  pay  it  until  the  cooperage  should  be  done. 
The  next  morning  the  cooper  went  to  the  store,  but  was  not  allowed  to  do  the 
work  at  that  time;  on  the  same  day,  the  plaintiffs,  supposing  the  coopering  to 
have  been  done,  again  sent  the  bill,  and  payment  was  again  refused,  for  the  same 
reason;  about  noon  of  that  day,  the  defendants  purchased  the  teas  of  Webb  & 
Co.,  who  had  become  insolvent  BM^  that  the  sale  was  conditional;  that  a 
delivery  upon  such  sale,  vests  no  title  in  the  purchaser  until  the  cash  be  psid, 
unless  the  condition  be  waived;  and  that  in  this  case  there  was  no  wuver,  or 
intention  to  waive  the  condition  of  payment. 

This  wrb  an  action  of  replevin,  tried  before  Mr.  Jnstice  Yak 
Brunt  and  a  jury.  The  judge  directed  a  verdict  for  the  plaintifis 
for  the  full  amount  claimed,  and  ordered  the  exceptions  to  be 
heard,  in  the  first  instance,  at  the  General  Term. 

Charles  D,  Addvns^  for  the  plaintiffs. 

AhAn,  C.  Bradley^  for  the  defendants. 

Opinion  by  Davis,  P.  J. 

Daniels  and  Donohub,  JJ.,  concurred. 

Judgment  ordered  for  the  plaintiffs  on  the  verdict 
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THE  TENTH  NATIONAL  BANK  OF  THE  OIT  Y  OF  NEW 
YORK  V.  ROBERT  L.  DARRAGH  and  ALBERT  MARSH. 

Surttif — adminioni  of  principal^  voT^n  admiuibU  againtt — complaint  diamii^ed — 

tohen. 

Action  upon  a  bond  given  by  Marsh,  as  principal,  and  Darragh,  as  surety,  to 
secure  to  plaintiff  tlie  faithful  performance  of  the  duties  of  Marsh,  as  an  officer 
of  the  bank.  Marsh  was  guilty  of  a  defalcation  to  an  amount  in  excess  of  the 
penalty  of  the  bond.  The  summons  and  complaint  were  served  on  both  defend- 
ants, but  Darragh  alone  appeared  and  answered.  The  court  directed  a  verdict 
for  tlie  plaintiff  for  the  penalty  of  the  bond,  with  interest.  The  court  admitted, 
sgainst  defendants^  objection  and  exception,  the  admissions  of  Marsh,  showing 
his  defalcation,  tiade  long  afler  the  transaction,  and  after  he  had  ceased  to  be  an 
officer  of  the  bau]&;  hdd^  that  this  was  error.* 

The  evidence  n  ot  having  been  submitted  to  the  jury,  the  judgment  would  be 
affirmed  if  there  was  sufficient  legal  evidence  in  the  case  to  establish  the  liability 
of  Darragh  and  Justify  the  direction  given  by  the  court,  independently  of  the 
unlawful  evidence,  as  the  court  would  be  presumed  to  have  acted  on  the  legal 
evidence  only;  but  as  sufficient  evidence  did  not  appear  in  this  case,  to  authorize 
the  court  to  direct  a  verdict,  the  judgment  was  reversed. 

Appeal  from  a  judgment,  in  favor  of  the  plaintiff^  entered  npon 
a  verdict. 


Joseph  M.  Dixofiy  for  the  appellant. 
JK  Z.  Faneher^  for  the  respondents. 
Opinion  by  Davis,  P.  J. 
Baiorls  and  Donohue,  JJ.,  concurred. 

Judgment  reversed  and  nevir  trial  ordered,  costs  to  abide  event. 

*Qreenleaf  on  Evidence,  g  187;  1  PhilUpe  £v.,  194,  195,  201,  525,  and  cases 
there  cited;  Smith  v.  Whittingham,  6 Car.  ft  P.,  78;  Moore  v.  Meachani,  10 
N.  Y.,  2C7. 
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EUGENE  KELLY  and  anothke,  Respondbntb,  v.  EMA.NTJEL 
BERNHEIMER  and  anothbb,  Appellants. 

Fraud — power  cf  court  to  compel  defendant  to  eleet  between  ineonMent  dtfentet. 

This  action  was  brought  to  recoTer  the  price  of  barley*  sold  and  delivered  bj 
the  plaintiffs  to  the  defendants.  The  defendants  set  up  a  warrant  and  a  breach 
thereof,  and  that  they  were  induced  to  purchase  the  barley  by  means  of  fraudu- 
lent representations,  made  by  a  person  having  charge  of  its  sale  for  the  plaintiffs, 
by  which  they  had  sustained  damages,  and  for  which  they  claimed  an  allowance. 
After  the  defendants  rested,  the  court,  upon  the  application  of  the  plaintifls* 
counsel,  compelled  them  to  elect  upon  wliich  of  their  two  defenses  they  would 
proceed.  Ileld,  that  this  was  error.  The  court  has  no  power  to  require  defend- 
ants to  elect  upon  which  of  their  defenses  they  will  rely,  wher^more  than  one  Ib 
set  forth  in  the  answer,  and  evidence  is  given  to  prove  their  truth,  unless  they  are 
so  far  inconsistent  that  they  cannot  properly  coexist  in  the  same  transaction. 

Defendants,  in  support  of  their  allegations  as  to  fraud,  offered  to  prove  state 
ments  of  Tilden,  who  acted  as  plaintiffs*  agent  in  selling  the  barley,  made  just 
before  the  sale,  while  the  barley  was  being  changed  from  the  vessel  in  which  it 
was  loaded  to  the  lighter,  as  to  its  quality,  and  that  these  statements  were  after- 
ward communicated  to  the  defendants,  and  acted  upon  by  them;  the  court 
excluded  the  evidence.    Beld,  that  this  was  error. 

Appeal  from  a  judgment  in  favor  of  the  plaintifiEs,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial  made  on  the  judge's  minutes. 

D.  M.  Porter^  for  the  appellants. 

Aug.  F.  Smithy  for  the  respondents. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Donohub,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  ccsts  to  abide  the 
event. 
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JOHN  GRIERSON,  Appbllant,  v.    THOMAS   F.    MASON 

Respondbnt. 

WriUen  ingtrumerU — ita  of^jeei  may  he  ihawn  hy  parol  evidence. 

ThiB  action  was  brought  to  recover  moneys  received  by  the  defendant,  as  agent, 
from  the  sale  of  goods  delivered  to  him  to  be  sold  on  commission  by  the  firm 
of  J.  8.  Croper  &  Co.  and  the  plaintiff,  the  successor  in  business  of  said  firm. 
The  defendant  alleged,  by  way  of  counter-claim,  his  employment  by  the  firm, 
for  the  sale  of  their  goods,  as  agent,  for  one  year,  at  a  yearly  compensation  of 
not  less  tlian  $1,500,  and  a  failure  by  them,  and  the  plaintiff  as  their  successor, 
to  perform  the  contract.  The  referee  reported  in  fiivor  of  the  defendant  for  an 
amount  sufficient,  in  addition  to  the  proceeds  of  sales  in  his  hands,  to  pay  the 
salary  of  $1,500. 

After  he  entered  the  employment  of  the  firm,  he  drew  up  an  instrument,  which 
was,  at  his  request,  signed  by  the  firm  and  delivered  to  him,  by  which  it  was 
agreed  that  he  should  have  the  sole  and  exclusive  right  to  sell  all  the  goods 
manufactured  by  the  firm,  at  prices  and  terms  to  be  determined  by  the  firm,  for 
a  commission  of  five  per  cent,  and  to  make  return  of  all  sales  on  the  first  of  each 
month.  The  referee  received  evidence,  against  plaintiff^'s  objection,  to  show  that 
the  instrument  was  not  intended  to  operate  as  a  contract  between  the  firm  and 
the  defendant,  but  was  given  to  enable  the  defendant  to  procure  advances 
upon  the  goods  manufactured  by  the  firm;  hdd^  that  the  evidence  was  properly 
admi  tted.  That  the  design  and  object  of  an  instrument  in  writing,  even  when 
apparently  perfect  as  an  obligation  in  and  of  itself,  may  be  shown  by  parol 
evidence,  and  thus  a  different  effect  be  given  to  it  from  what  its  contents  alone 
would  enti  tie  It  to  receive.* 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
apon  the  report  of  a  referee. 

A.  C.  <t  M.  H.  EUis^  for  the  appellant, 

R.  C.  EUtoUj  for  the  respondent. 

Opinion  by  Daniels,  J* 

Davib,  p.  J.,  and  Donohux,  J.,  concurred. 

Judgment  affirmed,  with  costs. 

*  Blossom  V.  Griffin,  8  Eeman,  569;  Hutchins  t.  Hebbard,  84  N.  Y.,  24-26: 
Seymour  v.  Cowing,  1  Eeyes,  533 ;  Barker  v.  Bradley,  42  N.  T.,  816-^19;  Boat- 
wick  ▼.  BalUmore  &  Ohio  R  R  Co.,  45  id.,  712. 
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8EMANTHE  S.  ISHAM,  Exbodtbdc  of  the  Last  Wilv  ato 
Testament  of  PIERREPONT  ISHAM,  Deceased,  v.  SARAH 

A.   DAVISON  AND  OTHEES. 

Promissory  note — fdUe  reprsmrUaUons  —token  a  defense. 

Action  upoQ  two  promi^soiy  notes,  made  by  defendants  to  the  order  of  plain, 
tiff's  testator.  Defendant  set  np  as  a  defense,  that  the  notes  were  given  in  part 
payment  of  a  farm,  purchased  of  the  plaintiff's  testator;  that  the  party  selling 
the  land  for  him,  represented  the  land  sold  to  cover  a  certain  cedar  knoll,  which 
the  defendant  asserts  it  did  not,  and  that  damsges  to  a  much  larger  extent  than 
the  notes  had  resulted.  The  proof  showed  that  the  notes  were  given  after  a  full 
knowledge  of  the  fact  of  the  real  extent  of  the  land,  and  after  efforts  had  been 
made  by  those  acting  with  defendants  to  purchase  the  knoll,  and  that  after  the 
notes  came  due,  promises  were  made  to  pay  on  a  note  given,  as  those  were,  with 
full  knowledge  or  means  of  knowledge  of  the  extent  of  the  purcliase.  Mdd,  that 
the  law  will  not  sustain  such  a  defense.* 

Appeal  from  a  judgment  entered  in  favor  of  the  plaintiff  on  the 
verdict  of  a  jury.  This  case  has  already  been  before  the  Court  of 
Appeals,t  where  it  was  decided  that  the  answer  interposed  in  the 
case,  set  up  matter  constituting  a  counter-claim  and  required  a  reply. 

S.  G  Conable^  for  the  appellant. 

TT.  P.  PreniioSj  for  the  respondent. 

Opinion  by  Donohue,  J. 

Davis,  P.  J.,  and  Daioels,  J.,  Cv^ncurred. 

Judgment  affirmed. 

♦  Weeks  v.  Burton,  7  Yeno.,  6, 7;  3  Bell,  600;  28  Wend-,  8001 
1 52  N.  Y.,  287. 
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JOHN  STEWART  OXLEY,  Appbllant,  v.  OLIVER  K.  KING 

AND  OTHEBS,   RbSPONDSNTS. 
Chfuiffnts — €uivanee$  by. 

Tobacco  was  consigned  to  the  plain tifiP  by  S.  &  E.,  on  which  he  made  advances, 
the  basiness  being  transacted  through  the  defendants,  who  were  also  in  advance 
to  S.  &  £.  To  secure  the  defendants,  8.  &  £.  authorized  them  to  draw  on  plaintiff 
for  any  balance  on  the  shipment  in  his  hands.  Defendants  drew  on  plaintiff  for 
$1,000,  and  the  draft  was  accepted  by  him  for,  and  charged  to  th£  account  of  S. 
&  £.  The  amount  realized  upon  the  sale  of  the  tobacco,  was  not  sufficient  to 
repay  the  advances  made  by  the  plaintiff.  Ileld^  that  the  defeadanta  vrere  not 
liable  for  the  deficiency  arising  upon  the  sale;  the  evidence  showing  that  the 
•dvances  were  made,  not  to  them,  but  to  S.  &  R 

Appeal  from  a  judgment  in  favor  of  the  defendants,  entered 
upon  tlie  report  of  a  referee. 

Tracy y  Olmstead  dk  Tracy j  for  the  appellant. 

Beardalee  dk  QdUy  for  th^  respondents. 

Opinion  of  Donohub,  J. 

Dayis,  p.  J.,  and  Daniels,  J.,  concurred. 

Judgment  aflirmed. 


ROBERT  P.  GETTY  bt   al.,  Respondbntb,   v.  HEITRT  F. 

SPAIILDIN'O  jss  AL.J  Appbllahts. 

AmendmenU  of  pleading  etfter  new  trial  ordered — power  to  aUow. 

The  court  has  power,  on  special  motion  made  on  notice,  to  allow  a  supplemen* 
tal  and  amended  complaint  to  be  served  after  a  new  trial  ordered  by  the  Court 
of  Appeals;  the  facts  still  remaining  essentially  the  same  as  alleged  in  the  origi- 
nal complaint,  though  more  minutely  and  particularly  stated;  the  parties  plaintiff 
being  changed  in  conformity  with  a  transfer  of  the  interests  of  the  original  par- 
ties. That  the  demand  for  Jndgmei^t  4iffei8  very  mateiiaUy,  in  the  amended  com- 
pliant, from  that  in  the  original,  is  not  important,  as  any  relief  consistent  with 
the  fiurts  may  be  given  ander  section  275  of  the  Code. 


116  GRISSLER  V.  STUTVESANT. 

First  Depabtkbiit,  Mabch  Tsbk,  1874. 

An  appeal  from  an  order  allowing  plaintiff  to  serve  a  supple- 
mental and  amended  complaint,  after  a  judgment  of  the  Commis- 
sion of  Appeals,  reversing  a  judgment  of  the  General  Term, 
affirming  a  judgment  ordered  for  defendant  at  Special  Term  and 
ordering  a  new  trial.  In  this  case,  the  order  allowing  the  amend- 
ments was  twice  before  the  General  Term,  and  two  opinions  were 
written  by  Daniels,  J. 

John  E.  Devdin^  for  the  appellants. 

F.  N.  BangSj  for  the  respondents. 

Opinions  by  Daniels,  J. 

Order  affirmed. 


GOTTLIEB  GRISSLER  and  another  v.  JOSEPH  R.  STUT- 

VESANT. 

Motion  to  reviw  action — reference — <ictian. 

This  action  was  brought  to  restrain  defendant  from  continaing  proceedings, 
commenced  by  him  to  recover  possession  of  certain  premises  occupied  by  the 
plaintiffs.  The  plaintiffs  obtained  an  injunction,  giving  an  undertaking  in  ilie 
sum  of  $5,000.  The  injunction  was  subsequently  dissolved,  and  defendant's 
demurrer  to  the  complaint  sustained,  and  judgment  given  for  costs.  Defendant 
having  died,  his  executor  made  a  motion  to  revive  the  action,  in  order  to  have  a 
reference  to  compute  the  damages  under  the  injunction.  The  motion  was  denied, 
and,  upon  appeal,  this  order  was  affirmed,  the  court  holding  that  the  appellant's 
representatives  could  obtain  all  their  rii^hts  by  bringing  an  action  upon  the 
undertaking. 

Appeal  from  an  order,  denying  a  motion  made  by  the  executor 
of  defendant  to  revive  the  action. 

Dcmglasa  Campbell^  for  the  appellant. 

John  J.  Townaend^  for  the  respondents. 

Opinion  by  Lawkenob,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  affirmed,  with  costs. 


HALLGARTEN  v.  ECKERT.  H? 

FiBST  Dbfartment,  Maboh  Teioc,  1874. 


LAZARUS    HALLGARTEN   and    others,    Rb»pondent8,    v. 
WILLIAM  ECEIERT  and  othebs,  Appellants. 

Order — power  efJtuUee  <U  Special  Term  to  vacate. 

This  action  was  tried  before  a  Jury,  and  a  verdict  rendered  for  plaintiffs; 
defendants  appealed  to  the  Gkneral  Term,  and  a  case  was  settled  and  served ;  the 
Qeneral  Term  reversed  the  Judgment  %ad  ordered  a  new  trial  upon  a  specific 
objection ;  after  the  entry  and  service  of  the  order  of  reversal,  plaintiffs  obtained  an 
order  from  Mr.  Justice  Daniels,  allowing  them  to  apply  for  a  resettlement  of 
tha  case  by  striking  out  this  exception,  and  an  order  striking  it  out  was  sub- 
sequently made  by  Mr.  Justice  Van  Bbunt,  from  which  order  an  appeal  was 
taken  to  the  Qeneral  Term,  where  it  was  affirmed  by  default ;  subsequently 
a  motion  was  made  to  have  the  orders  of  Justices  Daniels  and  Van  Brunt 
TBcated,  which  was  denied.  Eeld,  that  this  was  proper;  that  to  grant  the  motion 
would  be  to  allow  one  Justice  at  Special  Term  to  reverse  and  vacate  the  order  of 
another  justice  at  Special  Term;  that  no  such  practice  exists,  nor  is  there  any 
provision  of  the  Code  which  permits  it. 

AppsAii  from  an  order  made  at  Special  Term,  denying  a  motion 
to  vacate  and  set  aside  certain  orders  made  in  the  case. 

Aid  Crook^  for  the  appellant 

Lewii  SanderSj  for  the  respondent. 

Opinion  by  Lawbsnoe,  J. 

Dayis,  p.  J^  and  Daniblb,  J.,  concurred. 

Order  affirmed,  with  coata. 


118  JAY  V.  DE  GROOT. 

FiBSt  DiEPABTioiNT,  Maboh  Tbbic,  1874. 


JOHN   JAY,   Bbcmveb,  bto.,  BsspONDENty  v.  WILLIAM   H. 

DE   OSOOT  AND  0THBB8,   ApPBLtAlTTB. 

PradiM — death  qf  pariff  peruUng  appeal^  wbMuHon, 

An  order  of  the  General  Term,  determining  an  appeal  ftom  an  order,  made 
when  the  representatives  of  a  party,  dying  pending  the  appeal,  were  not  properly 
before  the  court,  is  irregular,  and  may  be  set  aside  on  motion  at  Special  Term. 

Appeal  from  an  order  of  the  Special  Term  denying  a  motion. 
The  death  of  a  party  respondent,  during  appeal  in  this  case, 
appeared,  only  by  enggestion  in  the  points  of  counsel.  The  hearing 
was  directed  to  stand  over,  to  enable  the  appellant  to  bring  before 
the  court  the  proceedings  in  revivor,  or  to  bring  the  representatives 
of  the  deceased  before  the  court. 

Jo%hua  M,  Van  Cotty  for  the  appdlant& 

Mr.  Chatfiddy  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

Daniels  and  Donohus,  JJ.,  concurred. 


THE  CONTINENTAL  BANK  NOTE  COMPANY,  Rbsponiv 
EOT,  v.  THE  INDUSTRIAL  EXHIBITION  COMPANY, 

Appellant. 

(M&r  cf  rtfermee — Ump  Odd^i^ 

The  complaint  contained  two  counts,  each  for  work,  labor  and  materials.  The 
aenrices  were  performed,  and  materials  furnished,  in  engraving  and  printing  a 
large  number  of  bonds,  coupons  and  certificates.  From  the  schedule  appended 
to  th^  complaint,  it  could  not  certainly  be  determined  whether  the  cause  was 
referabla  Plaintiff's  agent  made  an  affidavit,  which  was  used  on  the  motion, 
which  stated  positively  that  the  trial  of  the  action  would  require  the  examination 
of  a  long  account  The  answer  was  a  general  denial,  and  the  affidavit  of  plun- 
tiff's  agent  was  in  no  way  controverted;  held,  that  the  court  had  sufficient  before 
it,  to  Justify  the  making  of  an  order  referring  the  cause. 


DUPUT  V.  WURT8.  119 

~ - I 

FxB8T  Dbpabtmsnt,  Masoh  Tbbh,  1874. 

Appsal  from  an  order,  made  by  Mr.  Justice  Lawssnojs,  referring 
this  action  to  a  referee  to  hear  and  determine  the  whole  issues 
ther^n. 

John  L.  CackocHader^  for  the  appellant. 

Jm.  J.  Manriny  for  the  respondent. 

Opinion  by  DakiblSi  J. 

Order  affirmed,  with  costs. 


T.  HASKDf S  DUPUY,  Rkspokdbnt,  v.  CHARLES  P.  WURT8, 
£zBoim>B  of  thb  Last  Will  and  Testament  of  MARTHA  P. 
WURTS,  Deceased,  Appellant. 

EoBtira  tillatMnee-^paicm'  4ff  court  to  grant. 

The  Supreme  Court  has  power,  under  section  818  of  the  Code,  to  grant  an 
aDowance  in  appeals  lh>ni  the  Sorrogate's  Court,  nor  is  this  power  affected  by  the 
ftct  that  an  allowance  has  already  been  granted  in  the  case  by  the  surrogate. 

The  case  of  Seguins  y.  SegtUne  *  followed,  and  distinguished  from  the  cases  of 
Wbyis  ▼.  Van NoglTand\ and  Ths  BeopU  v.  The  K  T.  OerUraJL  R  R  Oo.i  The 
latter  cases  hold  that  appellate  courts  cannot  grant  the  allowance,  because  the 
statute  gives  the  same,  by  way  of  indemnity,  for  the  expense  of  the  trial  in  the 
courts  of  original  Jurisdiction.  But,  by  section  818  of  the  Code,  the  apoellate 
court  is,  pro  hae  mee^  made  the  court  of  originsl  Jurisdiction. 

Appeal  from  an  order  made  by  Mr.  Justice  B&adt,  on  the  29th 
of  December,  1873,  granting  a  motion  for  an  allowance  to  the 
respondent's  attorneys,  and  fixing  snch  allowance  at  $1,000. 

S.  P.  JVashj  for  the  appellant. 
K  jS.  Couderty  for  the  respondent. 
Opinion  by  Davis,  P.  J. 
Dahikls  and  Lawbsnob,  JJT.,  concurred. 
Ordered  affirmed,  with  costs. 
•8  Abb.  [N.  8.],  448.  1 2  N  T.,  570.  %  29  id.,  428. 


120  HUSTON  V.  WEBER. 

FiBBT  Depabtment,  Mabch  Tbrm,  1874. 


ROBERT  HUSTON,  Appellant,  v.  JOHN  H.  WEBER  and 

OTHERS,  Respondents. 

Appeal  from  a  jadgment  in  favor  of  the  defendant,  recovered 
upon  a  trial  at  circuit,  withoat  a  jury.  The  principal  point  in  the 
ease,  and  the  only  one  considered  in  the  opinion  delivered  at  the 
General  Term,  was,  whether  or  not  the  plaintiff  was  the  owner  of 
the  draft,  for  negligence  in  the  collection  of  which,  this  suit  was 
brought.  The  judge  at  the  circuit  held  that  he  was  not,  and  the 
General  Term  affirmed  this  decision. 

Simon  Sterne^  for  the  appellant. 

A.  R.  Dyett  and  JS.  W.  Townsend,  for  the  respondents. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Donohub,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


PHGEBE   DBAS,   Appellant, 't>.  TOWNSEND   WANDELL 

AND  OTHERS,  RESPONDENTS. 

Appeal  from  a  decree  of  the  surrogate  of  the  city  and  county  of 
New  York,  admitting  to  probate  the  last  will  and  testament  of 
Jane  Ann  Fowler,  deceased. 

Probate  of  the  will  was  contested  on  the  ground  that  the  testa- 
trix was  of  unsound  mind,  and  that  she  was  induced  to  execute 
the  will  by  fraud,  imposition  and  undue  influence.  The  surro- 
gate admitted  the  will  to  probate,  and  the  General  Term,  after 
reviewing  the  evidence  in  the  case,  affirmed  his  decision. 

Charles  Matthews^  for  the  appellant. 
Samer  A.  NeUon^  for  the  respondents. 
Opinion  by  Donohub,  J. 
Davis,  P.  J.,  and  Daniels,  J.,  concurred. 
Decree  affirmed. 


WILLIS  V.  WEAVER.  121 

FlBST  DSFABTXEITT,  MaBCH  TsRM,  1874. 


ANSON  WILLIS,  JRespondknt,  v.  JAMES  WEAVER,  Appibl. 

Verdiet — Moemvd  damagei, 

Appb^l  from  a  judgment,  entered  on  a  verdict  in  favor  of  the 
plaintiff^  and  from  an  order  denying  a  motion  for  a  new  trial. 

The  judgment  in  this  case  was  reversed,  on  the  ground  that  the 
verdict  of  the  jury  was  excessive,  and  contrary  to  the  evidence  in 
the  case. 

K  Marej  for  the  appellant. 

William  P.  Chambers^  for  the  respondent 

Opinion  by  Davis,  F.  J. 

Daniels  and  Donohub,  J  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  abide 
the  event. 


GILBERT  T.  REEDER,  Appbllant,  v.  CHARLES   Q. 
SCHNEIDER  and  anothbb,  Rbspondbntb. 

Specific  performance — Uem^  dieeKarge  of^  Ufore  Under. 

An  action  for  specific  pertormance,  cannot  be  maintained,  wlien,  at  the  time  the 
contract  ia  to  be  performed,  there  are  existing  liens  on  the  premises  to  be  con- 
veyed, which  are  not  provided  for  in  the  contract,  although  the  holders  agree  to 
dischaige  them  on  receiving  an  assignment  from  the  seller,  of  the  obligation  to  be 
executed  by  the  purchaser  under  the  provisions  of  the  contract  to  him. 

Eindd^  v.  Bmith  (51 K.  T.,  21)  followed. 

Appeal  from  a  judgment  of  the  Special  Term,  dismissing  the 
plaintiff 's  complaint. 

Edward  T.  Bartlett,  for  the  appellant. 

J)anid  T.  Waldenj  for  the  respondents. 

Opinion  bj  Lawbknob,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurring. 

Judgment  affirmed,  with  costs. 
Hinr— Vol.  L        16 


122       N.  Y.  FLOATING  DRY  DOCK  CO.  v.  SEAMAN. 


FiBflT  Dbpabtkbht,  Maboh  Tkiqc,  1874. 


THE  NEW  YORK  FLOATING  DRY  DOCK  COMPANY, 

Rbspokdent,  v.  EDWARD  B.  SEAMAN,  Captain  of  the 
Port,  and  JAMES  M.  THOMPSON,  onb  of  thb  Hasbob 
Mabtebs,  Appbllants. 

This  action  is  brought  to  roBtrain  the  defendants  from  removing 
a  floating  dry  dock,  belonging  to  the  plaintiff,  from  the  slip  adjoin- 
ing pier  No.  49.  The  plaintiff  procured  a  temporary  iiy'unction, 
and,  npon  appeal  to  thq  General  Term,  the  court  decided  to  con- 
tinue the  injunction  until  the  cause  could  be  tried.  No  reasons 
were  assigned. 

William  Allen  Bailer^  for  the  appellants. 

JSl  O.  Benedict^  for  the  respondent. 
Opinion  by  Lawbenob,  J. 
Danibls,  J.,  concurred* 


HENRY  V.  POOR,  Rbspondbnt,  v.  HENRY  0.  BO  WEN, 

Appellant. 

Appeal  from  a  judgment  in  the  Supreme  Court,  entered  on  the 
report  of  a  referee  in  favor  of  the  plaintiff. 

*^  The  case  is  so  purely  one  of  fact,  on  which  the  tef  eree  baa 
found,  that  it  cannot  be  disturbed.^' 

George  €.  HoU^  for  the  appellant. 

laaao  Y.  Fren>oh^  for  the  respondent. 

Opinion  by  Donohub,  J. 

Datib,  p.  J.,  and  Daniels,  J.,  concurred. 

Judgment  affirmed. 


THE  PEOPLE  V.  BOARD  OF  APPORTIONMENT.     123 
Fntax  DsPABTUBNT,  Habch  Tkbm,  1874. 


THE  PEOPLE  Kx  bel.  JOHN  T.  BAKER,  v.  THE  BOARD 

OF  APPORTIONMENT. 

Appealpap&n — emreeUan  of — toA^n  nci  aUetoed  (tfU/r  argument. 

A  moUon  for  leave  to  amend  appeal  papers  after  argument  and  decision  at 
General  Term,  on  the  ground  that  the  correction  of  a  mistake  therein,  would 
show  that  a  point  decided  against  the  applicant,  had  been  waived,  will  be  denied 
when  it  appears  that  the  point  was  argued,  and  the  applicant  supposed  it  not  well 
taken,  and,  on  the  decision,  finding  himself  mistaken,  made  the  application  for 
the  correction. 


MonoN  for  leave  to  amend  appeal  papers. 
Opinion  by  DoKOHiJBy  J. 


Motion  denied. 


JULIUS  A.  CANDEE,  AsflioiraB,  mo.,  of  Db  Witt  0.  Weeks, 
Respondent,  v.  WALTER  KEELER,  Appellant. 

In  this  case,  the  derk  of  the  court  states  that  the  opinion  of 
DoNOHUE,  J.,  has  been  lost. 

Alfred  Molntire^  for  the  appellant. 

Luther  JR.  Marshy  for  the  respondent 

Judgment  affirmed. 


Casjes 


DBTEBMQIED  IK  TEH 


FIEST   DEPARTMENT 


AT 


GENEE AL     TEEM, 


THE  QUA8SAI0  NATIONAL  BANK  OF   NEWBTJRQH, 
Appellant,  v.  CHARLOTTE  A.  WADDELL,  Respondent. 

Married  toomen — teparaie  utate,  when  hound — carrying  on  biuine»8. 

Whore  the  conslderAtlon  of  a  debt  contracted  by  a  married  woman  is  one 
going  to  the  direct  benefit  of  her  estate,  or  for  the  benefit  of  herself  on  the  credit 
of  her  estate,  the  intention  to  charge  the  separate  estate  need  not  be  stated  in  the 
contract  or  instrument  evidencing  the  indebtedness. 

Defendant,  a  married  woman,  having  a  separate  estate,  opened  a  bank  account 
with  plaintiff  in  1860,  receiving  a  pass-boolc,  and  depositing  money  to  her  credit 
either  by  separate  deposits  made  by  her  or  the  proceeds  of  her  own  notes  dis- 
counted for  her  by  the  banic,  which  money  she  drew  out  from  time  to  time  by 
check.  The  account  was  continued  until  1863,  when  the  note  in  suit  was  given 
for  the  balance  due  to  the  plaintiff  upon  the  account  The  referee  found  that  the 
noted,  for  which  the  note  in  suit  was  given,  were  discounted  on  the  credit  of  her 
separate  estate  and  for  her  benefit 

Held,  that  she  was  liable  u^n  the  note. 

A  part  of  the  money  borrowed  by  defendant  was  so  borrowed  to  pay  interest 
on  mortgages  on  real  estate  belonging  to  her.  Held,  that  this  was  a  debt  created 
for  the  benefit  of  her  separate  estate. 

Defendant  owned,  as  her  separate  property,  a  place  near  Newburgh,  of  twenty 
acres,  which  she  managed  herself,  buying  what  was  necessary  for  it,  paying  for 
such  purchases  sometimes  in  money,  sometimes  by  check  and  sometimes  by 
note,  and  hiring  persons  to  work  on  the  place. 

WheUier  or  not  this  was  a  htuinem  witUn  the  act  of  1863,  qusref 


126  QUASSAIC  NAT.  B'K  OF  NEWB'H  v.  WADDELL. 

F1B8T  Depaktmskt,  Mat  Tebm,  1874 

Appeal  from  a  jadgment  in  favor  of  the  defendant  entered  upon 
the  report  of  a  referee.    The  facts  are  stated  in  the  opinion. 

S.  R.  Anderson  and  R.  E.  D^yo^  for  the  appellants,  claimed 
that  the  defendant  was  liable,  because  the  debts  were  contracted  on 
the  credit  of  her  separate  estate  and  for  her  own  benefit,  (ffor^nei* 
V.  Gardner^  7  Paige,  112 ;  S.  0.,  22  Wend.,  526 ;  Jaqu6$  v.  Methih 
dist  Episcopal  Churchy  17  Johns.,  548;  S,  C,  3  John.  Ch.,  77; 
Yale  v.  Dederevy  18  N.  Y.,  265 ;  Colvm  v.  Currier^  22  Barb.,  871 ; 
FiremarCs  Ins.  Co.  v.  Bay^  4-  id.,  414;  Albany  Fire  Ins.  Co.  v. 
Bay,  4  K  Y.,  9 ;  Owen  v.  Cawley,  42  Barb.,  105-118 ;  S.  C,  36 
N.  Y.,  600),  and  that,  where  such  was  the  case,  the  intention  to 
charge  the  separate  estate  need  not  be  stated  in  the  contract. 
{North  American  Coal  Co.  v.  Dyett^  7  Paige,  9 ;  S.  0.,  20  Wend., 
570 ;  Curtis  v.  Engd,  2  Sandf.  Ch.,  287 ;  BaUin  v.  DiOaye^  37  N. 
Y„  35-37,  38.) 

James  M.  &nith,  for  the  respondent,  insisted  that  the  intention 

to  charge  her  separate  estate  should  appear  in  the  note,  and  that  it 

could  not  be  proved  by  parol.    (  Yale  v.  Dederer,  22  N.  Y.,  456 ; 

While  V.  McNetty  33  id.,  371 ;  Second  National  Bank  of  Waikins  v. 

Jft«(jr,2N.Y.8up.Ct.Rep.,104;  Shorter  v.  iriiwn,4Lan8.,114.) 

Davis,  P.  J. : 

This  action  was  brought  on  a  promissory  note,  made  by  the 
defendant,  for  a  balance  due  on  her  general  bank  account  with 
plaintiff. 

The  learned  referee  has  found  that,  at  the  time  oi  the  several 
transactions  between  the  bank  and  the  defendant,  the  defendant 
was  a  married  woman  and  wife  of  one  William  0.  H.  Waddell,  and 
owned  a  house  and  about  twenty  acres  of  land  at  Newbnrgh ;  that 
prior  to  1860,  she  had  been  in  the  habit  of  occasionally  getting  a 
note  discounted  at  plaintiff's  bank  for  her  own  benefit ;  that  in  the 
year  1860,  she  opened  a  bank  account,  receiving  a  pass-book,  and 
depositing  money  to  her  credit  either  by  separate  deposits  made  by 
her,  or  the  proceeds  of  her  own  notes  discounted  for  her  by  the 
bank,  which  money  she  drew  out  from  time  to  time  by  check;  that 
she  managed  her  place,  at  Newbnrgh,  herself,  buying  what  wae 
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necessary  for  it  and  paying  for  sacb  purchases  sometimes  in  money, 
sometimes  by  check  upon  the  plaintiff,  and  sometimes  by  her  own 
note ;  that  she  hired  persons  to  work  upon  the  said  place,  repair- 
ing her  house  and  ground,  and  paid  the  persons  so  employed  her- 
self, by  check  or  her  note,  or  in  money ;  that  she  was  living  with 
her  husband ;  that  he  was  away  during  the  week,  returning  on 
Saturday  and  remaining  till  Monday  or  Tuesday ;  and  that  he  did 
something  for  the  support  of  the  family ;  that  at  the  time  of 
obtaining  the  loan  at  plaintiff's  bank,  the  defendant  stated  that  said 
place  was  hers,  and  she  was  carrying  it  on  and  wanted  to  open  an 
account  with  plaintiff;  that  she  obtained  money  of  plaintiff  by  dis- 
count of  her  own  note,  which  moneys  she  stated  were  to  be  used 
for  the  business  purposes  of  her  place,  and  on  one  occasion  to  pay 
interest  upon  mortgages  then  upon  the  said  place,  and  the  notes 
thus  discounted  for  the  defendant  by  the  plaintiff  were  discounted 
on  the  credit  of  her  said  separate  estate  and  for  her  benefit ;  that 
the  account  so  opened  at  the  bank  was  continued  from  1860  to  the 
time  the  note  in  suit  was  given,  a  period  of  about  three  years ;  that 
subsequently  to  opening  the  account  she  gave  a  chattel  mortgage 
on  the  furniture  in  her  house,  which  was  her  separate  estate,  to 
secure  the  moneys  then  or  thereafter  to  be  advanced,  but  nothing 
was  realized  on  that  m.ortgage ;  that  she  also  gave  a  mortgage  ou 
her  real  estate,  on  which  was  realized  a  small  surplus  on  the  sale  of 
the  property  on  a  prior  mortgage;  that  defendant's  place  was 
wholly  managed  by  herself,  and  that  such  management  consisted  in 
the  usual  superintendence  and  direction  of  a  household  and  of  out- 
door farm  laborers  and  servants ;  that  defendant  did  not  carry  on 
any  trade  or  business  during  tlie  period  of  her  dealings  with  plain- 
tiff;  ^Hhat  she  had  sou*"^'  *f  income  irrespective  of  her  said  pro^ 
perty  at  Newbnrgh,  and  that  there  was  no  evidence  satisfactorily 
showing  that  any  of  the  specific  sums  of  money  obtained  by  defend- 
ant of  plaintiff  were  ever  used  for  the  benefit  of  the  defendant's 
separate  estate." 

And  upon  these  facts  the  refereef  reported,  as  a  conclusion  of  law, 
that  plaintiff  was  not  entitled  to  any  relief  and  that  defendant  was 
entitled  to  judgment,  with  costs. 

It  is  very  apparent,  from  the  facts  found  in  this  case,  that  the 
debt  of  the  defendant  to  plaintiff  was  contracted  on  the  credit  of 
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her  separate  estate  and  for  her  own  benefit.  She  did  not,  in  respect 
to  it,  occupy  in  any  sense  the  relation  of  snrety,  bat  was  in  all 
respects  the  principal  debtor.  The  question  is  not,  therefore,  the 
one  involved  in  YcUe  v.  Dederer^  where  it  was  sought  to  charge 
the  separate  estate  of  a  married  woman  for  a  debt  created  '^  in  no 
way  for  the  benefit  of  such  estate,  but  as  surety  merely  for  her 
husband."  That  case  adjudged  that,  to  charge  the  separate  estate 
under  such  circumstances,  the  intention  so  to  charge  must  be 
expressed  in  the  note  or  instrument,  or  indicated  in  such  form  as 
to  create  a  specific  charge.  The  judges  who  pronounced  the  several 
opinions  of  the  court,  recognize  a  different  rule  where  the  debt  is 
created  by  the  wife  herself  for  the  benefit  of  her  separate  estate  or 
on  its  credit.  Judge  Habbis  says: f  ^'I  think  the  equitable  rule  is 
that  which  has  been  invariably  adopted  in  this  State,  which  is,  that 
where  the  intention  to  create  the  charge  has  not  been  expressed, 
and  can  only  be  implied  from  the  fact  that  she  has  become  indebted 
either  individually  or  jointly  with  her  husband,  it  must  appear  that 
the  debt  was  contracted  for  the  benefit  of  her  separate  estate,  or  for 
her  own  benefit,  upon  the  credit  of  her  separate  estate,  before  the 
estate  can  be  charged  with  its  payment ;"  and  when  the  case  came 
a  second  time  before  the  court,  Judge  Selden  said :  :|:  ^^  It  is  plain 
that  no  debt  can  be  a  charge  which  is  not  connected  by  agreement, 
either  express  or  implied,  with  the  estate.  If  contracted  for  the 
direct  benefit  of  the  estate  itself,  it  would  of  course  become  a  lien 
upon  a  well-founded  principle  that  the  parties  so  intended,  and  in 
analogy  to  the  doctrine  of  equitable  mortgage  for  purchase  money." 

Before  our  *'  married  woman "  statutes,  it  was  the  settled  doc- 
trine of  courts  of  equity  that  where  the  consideration  of  a  debt 
contracted  by  a  married  woman  is  one  ""'^'^g  to  the  direct  benefit 
of  her  estate  or  for  the  benefit  of  herself  on  the  credit  of  her  estate, 
the  intention  to  charge  the  separate  estate  need  not  be  stated  in 
the  contract  or  instrument  evidencing  the  indebtedness. 

In  the  North  American  Coal  Co.  v  Dyett^  §  the  Chancellor  held 

that  difeme  covert  as  to  her  separate  estate  is  to  be  considered  as  a 

feme  sole^  and  may  bind  such  separate  estate  for  the  payment  of 

debts  contracted  for  its  benefit  or  for  her  own  benefit,  upon  the 

♦  18  N.  Y.,  2«5 ;  Id.,  23  Id.,  460.  1 22  N.  Y.,  480. 

1 18  N.  Y.,  p.  284.  g7Paige,9. 
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credit  of  her  separate  estate.  The  case  was  affirmed  in  the  Court 
of  Errors.* 

The  same  rule  was  repeated  by  the  Chancellor  in  Gardner  y. 
Gardner  ;  f  and  in  the  same  case,  when  reversed  on  other  points  in 
the  Court  of  Errors,  Cowsn,  J.,  says:  ^'  The  better  opinion  is,  that 
separate  debts,  contracted  by  her  expressly  on  her  own  account, 
shall  in  all  cases  be  considered  an  appointment  or  appropriation  for 
the  benefit  of  the  creditor  as  to  so  much  of  her  separate  estate  as  is 
sufficient  to  pay  the  debt" 

Yice-Chancellor  Sandford  reiterates  this  rule  in  Ov/rtia  y. 
Engel^X  ^y^^g  ^^^  ^^  ^^  must  be  shown  that  the  debt  was  contracted 
for  the  benefit  of  her  separate  estate,  or  for  her  own  benefit  upon 
the  credit  of  the  separate  estate."  Tale  v.  Dederer  does  not  con- 
flict with  these  cases,  but  distinguishes  and  approves  them,  and  they 
are  recognized  as  correct  expositions  of  the  law  in  the  later  cases.  § 

In  the  last  of  these  cases,  Huirr,  Commissioner,  says:  ^^  Under 
our  decision  the  liability  arises  ipso  facto  where  the  debt  is  for  the 
benefit  of  her  estate.  Where  she  incurs  the  liability  for  another, 
there  is  required  then  the  farther  condition  that  the  intent  to  make 
the  charge  must  be  declared  in  the  contract  creating  the  indebted- 
ness." 

In  the  case  before  us,  Mrs.  Waddell  undisputedly  contracted 
the  debt  for  herself.  She  received  the  moneys,  or  checked  against 
them,  for  iier  own  use.  She  availed  herself  of  the  credit  which 
the  ownership  and  possession  of  a  separate  estate  conferred  upon 
her  and  incurred  the  indebtedness  with  knowledge  that  the  bank 
was  giving  credit  to  herself  alone,  relying  upon  her  separate  estate 
as  the  source  of  payment.  And  so  the  learned  referee  has  found, 
upon  abundant  evidence,  that  the  notes  (for  which  the  note  in  suit 
was  given)  were  discounted  on  the  credit  of  her  separate  estate  and 
for  her  benefit. 

Tliis  brings  the  case  directly  within  'One  of  the  alternatives  of  the 
rule  in  equity,  as  settled  by  the  authorities  above  cited. 

Tlie  complaint  in  the  case  contains  averments  sufficient  to  uphold 
a  judgment  in  the  nature  of  the  equitable  decree  rendered  in  the 

*  80  Wend.,  570.  f  7  Page,  112.  %  2  Sandford  Ch. ,  287. 

gBaUin  v.  Dillaye,  87  N.  T.,  85  ;  Com  Exchange  Inaurance  Co.  v.  Babcock,  42 
14,618. 

Huh— Vol.  L       17 
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several  saitB  in  chancery  above  referred  to;  and  it  is  settled  that, 
under  onr  present  system,  the  party  is  not  to  be  turned  out  of  court 
because  his  prayer  for  judgment  indicates  a  conception  on  liis  part 
that  his  remedy  is  a  legal  rather  than  an  equitable  one.* 

It  may  be  added  that  the  evidence  in  this  ease  showed,  and  the 
referee  has  found,  that  a  part  of  the  money  borrowed  by  defendant 
was  so  borrowed  to  pay  interest  on  mortgages  of  her  real  estate. 
This  having  been  done  on  her  separate  credit  cannot  well  be  other- 
wise held  than  to  have  been  a  debt  created  for  the  benefit  of  her 
separate  estate. 

The  finding  of  the  referee,  tliat  '^  there  is  no  evidence  satisikctorily 
showing  that  any  of  the  specific  sums  of  money  obtained  by  the 
defendant  of  the  plaintiff  was  ever  used  for  the  benefit  of  the 
defendant's  separate  estate  "  seems  to  have  led  him  to  tlie  condnaion 
that  this  action  could  not  be  maintained.  The  finding  is  not  that 
in  fact  the  money  was  not  so  used,  but  that  there  is  an  absence  ol 
satisfactory  evidence  of  such  fact.  The  presumption  upon  the  other 
facts  found  by  the  referee,  and  from  the  testimony  as  to  what  tran- 
spired at  the  time  the  bank  account  was  opened,  is  very  strong  that 
the  money  was  used  for  her  separate  estate,  and  if  the  fact  itaelf 
was  very  material,  it  devolved  upon  the  defendant  to  rebut  the  pre- 
sumption.t  But  we  think  the  fact  not  material  where  it  clearly 
appears  that^the  debt  was  created  by  the  married  woman  as  hei 
individual  debt,  for  her  own  benefit,  on  the  credit  of  her  separate 
estate. 

We  think,  also,  that  there  was  sufficient  evidence  to  render  the 
defendant  liable  in  this  case  (U  lawy  as  Afeme  soUj  nnder  tlie  existing 
statutes. 

The  statutes  provide  that  a  married  woman  may  carry  on  any  trade 
or  business  on  her  sole,  separate  account ;  and  the  third  section  of  the 
act  of  1862 :(  gives  to  any  married  woman,  possessed  of  real  estate 
as  her  separate  property,  the  right  to  do  any  act,  with  reference  to 
the  same,  with  like  effect  as  if  she  were  unmarried ;  and  the  seventh 

*  Phillips  V.  Gorbam,  17  N.  Y.,  270;  28  id.,  857;  Com  Ex.  Ina  Ck>.  t 
Cabcock,  42  icL,  646 ;  20  id.,  62;  24  id.,  45. 

f  Gardner  v.  Gardner,  7  Fftige,  112 ;  1  White  &  Tador*fl  Leading  Cases  in  Equity 
S34. 

t  Chapter  172,  p.  848. 
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section  of  the  same  act  declares  that  any  married  woman,  while 
married,  may  sne  and  be  sued,  in  all  matters  having  relation  to  her 
sole  and  separate  property,  in  the  same  manner  as  if  she  were  sole. 

The  defendant  owned,  as  her  separate  property,  a  place  at  or  near 
Newburgh,  of  twenty  acres.  The  referee  has  found  that  she  "  man- 
aged her  said  place  herself,  buying  what  was  necessary  for  it,  paying 
for  such  purchases  sometimes  in  money,  sometimes  by  check  on 
plaintiff,  and  sometimes  by  her  note ; "  that  she  hired  persons  to 
work  on  her  said  place,  repairing  her  house  and  grounds,  paying 
them  in  like  manner;  and  again,  in  the  eleventh  finding,  "  that  the 
said  place  was  wholly  managed  by  the  defendant,  and  that  such 
management  consisted  in  the  usual  superintendence  and  direction 
of  a  household,  and  of  the  out-door  farm  laborers  and  servants." 

But  he  finds  also  that  she  ''  did  not  carry  on  any  trade  or  business 
during  the  period  of  her  dealings  with  plaintiff."  This  last  finding 
''hoiild  be  construed  as  intending  to  find  that  what  she  did,  on  and 
about  her  place,  was  not  a  trade  or  business  within  the  meaning  of 
the  statute. 

We  think  the  carrying  on  of  such  a  place,  if  managed  as  a  farm, 
involving  the  necessity  of  employing  and  paying  farm  laborers, 
may  be  a  business  within  the  meaning  of  the  statute.  Farming  is 
not  only  a  business,  but  as  important  a  one  as  any  other  occupation, 
and  we  should  have  no  difficulty  in  holding  that  a  married  woman 
who  carries  on  farming  is  within  the  protection  of  the  statute,  and 
subject  to  its  liabilities. 

But,  under  the  third  and  seventh  sections  of  the  act  of  1862,  a  mar- 
ried woman  owning  real  estate  as  her  separate  property  is  empowered 
to  do  any  act  in  reference  to  it  as  if  she  were  unmarried,  and  she 
"  may  sue  and  be  sued,  in  all  matters  having  relation  to  her  sole 
and  separate  property,"  in  the  same  manner  as  if  she  were  sole. 
If,  therefore,  she  can  carry  on  a  place  like  that  of  Mrs.  Waddell, 
employing  labor,  improving  and  cultivating  as  a  farm  or  otherwise 
her  separate  property,  it  is  not  easy  to  see  why  she  may  not  bo 
sned  upon  a  note  given  to  borrow  money,  which  she  avows  is  to  be 
used  for  such  purposes,  and,  a  fortiori^  why  she  is  not  liable  fur 
moneys  borrowed  to  pay  off  incumbrances  on  her  property. 

The  law  takes  off  for  her  protection  all  the  embarrassment  of  the 
manded  relation  in  respect  of  separate  real  estate,  and  makes  her  in 
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regard  to  it  a  feme  sole^pro  hoc  vieej  and  it  continneB  that  pecaliar 
condition  in  all  matters  having  relation  to  such  separate  propertj 
as  well  when  she  is  sued  as  when  she  sues.  * 

The  judgment  should  be  revenBed  and  a  new  trial  granted,  with 
costs  to  abide  event. 


Daniels  and  Wbstbbook,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the 
event. 


RACHEL  HOPPOCK  and  others,  Appellants,  v.  JOHN  C. 

TUCKER  AND  others,  Respondents. 

WSU — ifUenUon — toartU  mtut  give  way  to — legatees  taking  as  a  dam  or  ai 

indiMuaU, 

Where  the  general  scheme  of  a  will  shows  that  the  testator  intended  to  treat 
certain  legatees  as  a  clasSf  the  fact  that  the  several  legatees  are  specifically  named 
in  the  bequest,  and  that  the  gift  is  to  them  **  in  equal  praportians^  thare  and  thart 
u^ike,^^  will  not  have  the  effect  of  preventing  the  intention,  to  treat  them  as  a  class, 
from  prevailing. 

Appeal  from  a  decree  of  the  surrogate  of  New  York,  made  Sep- 
tember 9,  1873,  in  the  matter  of  the  final  accounting  of  the  execu- 
tors of  the  last  will  and  testament  of  Jacob  Hoppock,  deceased. 

The  testator,  after  making  certain  specific  bequests,  in  the  seventh 
clause  of  his  will,  directs  his  executors  to  divide  the  residue  of  his 
estate  (including  all  legacies  which  for  any  reason  should  fail  to 
take  efifect,  and  also  a  sum  set  aside  as  a  provision  for  his  widow, 
in  lieu  of  dower,  in  case  she  did  not  accept  it,  and  if  she  accepted 
it,  then  that  sum  on  her  death)  into  six  equal  shares.  The  eighth, 
ninth,  tenth  and  eleventh  clauses  of  the  will  are  as  follows: 

'^  Eighth.  And  one  of  such  equal  sixth  parts  or  shares  of  all  my 
said  residuary  estates  and  property,  I  do  give,  devise  and  bequeath 
unto  my  son  Moses  Allen  Uoppock.  Ninth,  one  other  of  such  equal 
sixth  parts  or  shares  I  do  give,  devise  and  bequeath  unto  my  sod 
Larison  Hoppock.    Tenth,  one  other  of  such  equal  sixth  parts  or 

•FracUng  r.  Roland,  68  K.  T.,  422. 
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shares  I  do  give,  devise  and  bequeath  unto  my  daughter  Oarolino 
Virginia,  wife  of  Dudley  M.  Ferguson.  Eleventh,  out  of  one  other 
of  such  equal  sixth  parts  or  shares  I  do  give  and  bequeatli  the  sum 
of  $10,000  unto  my  grandson  Edward  A.  Hoppock,  son  of  my 
said  son  Moses  Allen  Hoppock,  and  the  remainder  of  the  said  last 
mentioned  equal  sixth  part  or  share  of  my  said  residuary  estates  and 
property  I  do  give,  devise  and  bequeath,  in  equal  proportions,  share 
and  share  alike,  unto  John  Campton  Tucker,  Hubert  V.  W.  Tucker 
and  William  Edgar  Tucker,  the  children  of  my  deceased  daughter 
Ann  Maria,  late  wife  of  John  G.  Tucker." 

By  the  twelfth,  thirteenth  and  fourteenth  clauses  of  said  will  the 
remaining  two-sixths  are  given  :  of  one-sixth,  two-thirds  to  his  son 
William  Henry  Hoppock,  and  the  remaining  one-third  in  trust  for 
the  life  of  Lavinia,  wife  of  Wm.  H.  Hoppock.  The  last  remaining 
sixth  to  his  executors,  in  trust  for  his  daughter  Josephine  E. 
Demarcy.  In  the  seventeenth  clause  he  directs :  "  In  order  that 
there  may  be  a  fair  and  impartial  division  of  my  residuary  estates 
and  property  aforesaid  amongst  my  children,  it  is  my  will,  and  I  do 
order  and  direct,  that  the  following  charges  be  made  against  the 
respective  shares,"  etc. 

William  Edgar  Tucker  died  before  the  testator. 

The  surrogate,  by  his  decree,  awarded  the  share  of  William 
Edgar  Tucker  to  John  Campton  Tucker,  Jr.,  and  Hubert  V.  W. 
Tucker,  holding  that  the  intention  of  the  testator  was  that  the  three 
last-mentioned  persons  should  take  as  a  class,  and  that  the  death 
of  either  before  tlie  testator  would  work,  in  law,  a  survivorship  in 
favor  of  the  others  of  that  class. 

Joseph  A.  WdcAy  for  the  appellant.  The  general  rule  is  that  pro- 
perty given  by  a  will  to  a  plurality  of  persons  as  tenants  in  com- 
mon, if  one  died  in  lifetime  of  testator,  his  share  becomes  intestate 
estate.  (1  Jarman  on  Wills,  295;  Roper  on  Legacies.)  The 
words  "  in  equal  proportions  "  or  ^^  share  and  share  alike^^^  create  a 
severance  of  the  interests.  (2  Jarman  on  Wills,  162;  2  Kent 
Gomm.,  851 ;  We$tooU  v.  Cody,  6  Johns.  Ch.,  334 ;  Bight  v. 
Campton^  9  East,  276 ;  Lashbrook  v.  Cock^  2  Mer.,  70  ;  Perkins  v. 
Bayniorij  1  Bro.  C.  0.,  118;  Campbell  v.  Campbell,  4  id.,  15; 
Bunch  V.  Hurstj  8  Desans.,  228.)    Legatees  are  to  be  treated  as  a 
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class,  only  when  the  individuals  intended  are  to  be  ascertained  by 
contingent  events.  (1  Jarman  on  Wills,  295-6.)  The  designation 
of  the  individuals  makes  them  individual  legatees.  {Downing  v. 
Marshall,  23  N.  Y.,  373-4.) 

John  E.  Parsons y  for  the  respondent  The  intention  of  the  testator 
must  govern.  {Ba/rler  v.  Barber^  3  Myl.  &  0.,  688-697.)  The 
rule,  that  designation  by  name  makes  bequests  to  individuals  and 
not  to  a  class,  not  denied,  unless  a  contrary  intention  appears  in  the 
will.  {Bain  v.  Lesoher,  11  Sim.,  397;  Knight  v.  QouLd,  2  Myl.  & 
C,  295.)  The  whole  will  must  be  considered.  (Williams  on  Exre., 
971 ;  Finlay  v.  King^s  Lessee,  3  Pet,  346  ;  Smith  v.  BeU,  6  Pet, 
68.)  The  words  "  in  equal  proportions,  share  and  share  alike,^^  are 
Wv*  'mportant.  The  Tuckers  take  as  tenants  in  common.  There 
is  no  survivorship,  unless  they  take  as  a  class ;  if  they  take  as  a 
class,  it  does  not  matter  whether  they  take  by  language  which  makes 
tliem  tenants  in  common  or  joint  tenants.  {Downing  v.  Marshall, 
23  N.  Y.,  366,  373,  374.) 

Davis,  P.  J. : 

The  testator,  after  firet  making  provision  for  the  payment 
of  his  debts  and  funeral  and  testamentary  charges  and  expenses, 
and  for  his  widow  during  her  life,  and  after  making  cer- 
tain specific  bequests,  proceeds  to  divide  the  residue  of  his  estate, 
real  and  personal,  into  six  equal  shares  or  parts.  His  language 
indicates  in  strong  and  clear  terms  his  intention  that  this  equal 
division  shall  apply  to  and  embrace  every  remaining  portion  of  his 
property,  including  not  only  the  provision  for  his  widow  if  she  does 
not  accept  the  same  in  lien  of  dower,  and  the  remilinder  thereof 
after  her  decease  if  she  shall  accept,  but  also  ^^  all  legacies  which 
for  any  reason  shall  fail  to  take  effect."  There  can  be  no  doubt, 
therefore,  but  that  the  division  to  be  made  into  six  equal  shares  is 
to  embrace  the  whole  residue,  for  the  purpose  of  carrying  out  the 
scheme  of  disposition  contained  in  the  next  following  provisions 
of  the  will.  Nor  can  there  be  any  doubt  that  the  number  of  his 
children  dictated  and  controlled  the  number  of  shares.  The  tes- 
tator had  had  six  children  (one  of  whom  was  deceased),  amongst 
whom  or  their  families  he  set  about  making  a  distribution  of  the 
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BIX  parts  into  which  he  had  directed  his  estate  to  be  divided.  To 
each  of  his  living  children  he  gives  directlj,  or  in  trust  for  his  or 
her  benefit,  one  of  snch  equal  sixth  parts,  carefallj  making  provi- 
sion for  the  issue  of  such  child  in  case  of  his  or  her  death  before 
the  death  of  the  testator.  His  deceased  child  was  "Ann  Maria, 
late  wife  of  John  C.  Tucker,"  who  had  left  her  surviving  three 
children,  John  Carapton  Tucker,  Hubert  V.  "W.. Tucker  and  Williait 
Edgar  Tucker,  all  of  whom  were  living  at  the  time  of  the  making 
of  the  will.  Out  of  the  sixth  part  (which  may  be  said  to  represent 
Ann  Maria's  share)  the  testator  gives  $10,000  to  his  grandson, 
Edward  A.  Hoppock,  and  the  remainder  of  such  sixth  part  he 
gives,  devises  and  bequeaths,  "  in  equal  proportions,  share  and  share 
alike,  unto  John  Oampton  Tucker,  Hubert  V,  W.  Tucker  and 
William  Edgar  Tucker,  the  children  of  mj  deceased  daughter, 
Ann  Maria,  late  wife  of  John  C.  Tucker." 

William  E.  Tucker  having  died  before  the  testator,  unmarried, 
leaving  no  descendants,  and  leaving  him  surviving  his  two  brothers, 
the  only  surviving  children  of  said  Ann  Maria,  the  question  is 
whether  the  share  that  would  have  come  to  William,  had  he  out- 
lived the  testator,  has  lapsed  or  has  survived  to  his  brother^  as  rep- 
resenting a  class,  to  wit,  the  children  of  Ann  Maria. 

The  seventh  clause  of  the  will  sheds  a  strong  light  upon  the 
intention  of  the  testator,  both  as  respects  his  design  to  make  the 
division  include  the  whole  residue  of  his  property,  and  to  divide  it 
60  that  his  six  children  should  stand  upon  what  he  deemed  to  be  an 
equal  and  impartial  footing.  It  must  be  seen,  I  think,  from  that 
provision  of  the  will,  that  the  testator  intended  that  each  child,  or 
the  family  of  each  child,  should  take  the  share  given  to  him  or  them 
in  such  manner  that  it  should  pertain  to  his  or  her  children  as  a 
class,  and  not  as  separate  individual  legatees. 

The  testator  says :  "  In  order  that  there  may  be  a  fair  and 
impartial  division  of  my  residuary  estates  and  property  aforesaid 
anumgst  my  children,  it  is  my  will,  and  I. do  order  and  direct  that 
the  following  charges  be  made  against  the  respective  shares 
that  is  to  say, , my  deceased  daughter,  Ann  Maria,  having,  dur 
ing  her  lifetime,  received  from  me  the  equivalent  of  $1,000, 
that  sum,  with  interest  thereon  from  the  day  of  my  death,  shall  be 
dbai^^ed  against  tAs  share  of  her  diUdren  hereinbefore  mentioned 
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and  Bpecified  in  the  final  settlement  of  my  estate."  The  testator 
then  proceeds  to  make  like  charges  against  the  shares  of  his  othet 
children,  so  as  to  accomplish  his  manifest  pnrpose  of  giving  to  each 
child,  whether  living  or  dead,  when  the  will  takes  effect,  what  he 
ihtends  shall  be  a  fair  and  impartial  portion.  It  is  manifest  that, 
in  his  mind,  it  was  Ann  Maria's  share  that  he  was  giving  to  his 
children,  just  as  it -was  intended  to  be  Caroline  Virginia's  share 
that,  nnder  the  sixteenth  clause,  should  go  to  her  children  in  equal 
shares,  provided  she  should  chance  to  die  before  the  testator.  And 
80  in  respect  to  each  of  the  other  children. 

It  cannot  be  questioned  that,  in  giving  to  Ann  Maria's  children 
so  much  of  the  one  sixth,  parceled  out  to  represent  her  share,  apt 
words  are  used,  unless  their  significancj  is  to  be  controlled  bj  a 
manifest  intention  to  the  contrary,  to  constitute  the  several  persons 
named  individual  legatees  or  personm  dengnatm. 

The  several  diildren  of  Ann  Maria  are  named,  and  the  gift  is 
ta  them  ''  in  equal  proportions,  share  and  share  alike ;"  and  ordina- 
rily, under  numerous  authorities,  those  words  would  be  construed 
to  be  a  gift  to  each  grandchild  of  a  separate  and  individual  interest 
as  tenant  in  common. 

This  is  the  doctrine  of  the  elementary  books  and  of  authorities 
too  numerous  to  be  cited.  But  it  is  another  question  whether, 
where  the  scheme  of  the  will,  in  all  its  various  provisions  taken 
together,  shows  that  the  grandchildren  were  not  named  with  such 
an  intention,  the  accident  of  naming  them  must  have  the  effect  to 
prevent  the  intention,  to  treat  them  as  a  class,  from  prevailing.  If, 
for  instance,  the  testator  had  followed  the  eleventh  clause,  in  which 
the  children  of  Ann  Maria  are  severally  named,  by  the  words 
**  they  take  as  a  class  representing  their  mother,"  there  could  be  no 
doubt  that  the  intention  thus  expressed  would  control  the  ordinary 
or  technical  force  of  any  preceding  nomination  of  persons.  What 
the  testator  has  done,  seems  to  me  to  be  as  potent  a  declaration  of 
his  intention,  though  not  as  clear,  as  the  one  supposed. 

There  is  no  special  force  in  the  words  "in  equal  proportions, 
share  and  share  alike,"  taken  by  themselves,  because  if  the  three 
sons  of  Ann  Maria  had  not  been  named,  those  words  would  have 
had  no  effect  beyond  fixing  the  proportions  of  the  children  as  a 
class.    They  are  entitled  to  no  other  effect  now^  for  whether  the 
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Tuckers  take  as  a  claas  or  take  as  individual  legatees,  those  words 
have  their  fall  force  as  standards  of  measurement,  which  is  all  they 
were  intended  for* 

The  several  names  of  the  children  of  Ann  Maria  are  followed  by 
words  of  classification,  ^'  the  children  of  my  deceased  d&ughter, 
Ann  Maria."  They  were  all  of  her  children.  It  was  her  sJuire 
that  the  testator  was  disposing  of  after  dividing  his  whole  residuary 
estate  into  six  equal  eharleSj  representing  the  number  of  all  his 
children,  and  counting  the  deceased  daughter,  Ann  Maria,  as 
standing  for  one  of  the  shares ;  and  in  consummating  his  purpose 
of  a  fair  and  impartial  division  "  amongst  my  [her]  children,"  he 
specifies  the  amount  that  has  been  received  by  Ann  Maria  in  her 
lifetime,  which  shall  be  charged  "against  the  share  of  her  childrenP 
He  nowhere  treats  that  share  any  otherwise  than  as  he  treats  the 
shares  of  other  children,  except  as  he  diminishes  it  by  the  legacy. 
It  would  defeat,  as  it  seems  to  me,  the  intention  of  the  testator  if 
tl)e  rule  of  construction  claimed  by  the  appellants  were  applied. 
The  object  of  all  rules  of  construction  is  to  reach  with  certainty 
and  precision  the  intent  of  the  testator.  In  the  absence  of  counter- 
vailing intent,  manifest  in  the  will  itself,  the  general  rules  of  the 
decided  cases  are  to  be  followed  and  applied  as  the  best  means  of 
determining  intent;  but  where  the  intent  is  manifest  the  legal 
effect  of  words  must  give  way  before  it. 

We  think  the  conclusion  of  the  surrogate  was  right,  and  that  the 
decree  should  be  affirmed. 

Dakisls  and  Lawsekoe,  JJ.,  concurred. 

Decree  affirmed. 

Huw— Voii.  I.        18 
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PETER  F.  RANDOLPH,  Respondent,  v.  CHARLES  B.  PECK, 

Impleaded,  etc.,  Appellant. 

Note  ~-  ofi&r  ditioluUpn  cfparlnerih^ — eanHderaium, 

After  the  dissolution  of  a  partnership,  a  note  made  in  the  firm  name,  with  the 
assent  of  the  partners,  for  a  debt  due  by  the  firm,  is  a  vaUd  obligation. 

The  debt  due  by  the  firm,  particularly  when  an  extension  of  the  time  of  ili 
payment  is  secured  by  giving  the  note,  is  a  sufficient  consideration  therefor. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 
The  facts  in  this  case  are  stated  in  the  opinion* 

William  S.  Amoux^  for  the  appellant. 

Charles  TT.  Dayton^  for  the  respondent. 

Daniels,  J. : 

The  complaint  set  forth  the  making  of  a  promissory  note 
by  the  defendants,  in  all  respects  the  same  as  the  one  receiTed 
in  evidence,  except  that  the  words  "  in  liquidation,"  follow- 
ing the  signature  of  tlie  firm  name  to  it,  were  omitted.  This 
omission  was  an  immaterial  variance,  and  the  objection  founded 
upon  it  properly  overruled  by  the  referee.  Evidence  was  given  on 
behalf  of  the  plaintiff,  showing  that  the  note  was  given  for  the 
balance  of  a  debt  due  to  the  National  Butchers'  and  Drovers'  Bank, 
from  the  firm  of  Peck,  Randolph  &  Co.,  of  which  the  defendants 
had  been  members.  Before  the  note  was  made,  the  firm  was  dis- 
solved, leaving  the  debt  unpaid.  And  the  evidence  tended  to  ahow 
that  the  firm  name  was  subscribed  to  the  note  by  one  of  the  other 
defendants,  by  the  express  direction  of  the  defendant,  Peck,  who 
alone  appeals,  and  with  the  concurrence  or  assent  of  the  third 
defendant.  This  was  denied  by  the  defendant.  Peck,  and  other 
evidence  was  given  to  sustain  his  denial.  But  the  evidence  on  this 
point  was  not  so  decided  either  way  as  to  prevent  the  referee's  con- 
clusion upon  it  from  being  final.  It  presented  a  fairly  controverted 
question  of  fact  upon  evidence  nearly  equally  balanced,  and  the 
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oonrt,  therefore,  ou  appeal,  caunot  Bet  aside  the  conclusion  deemed 
by  the  referee  to  be  sustained  by  it 

Evidence  was  also  given,  by  the  defendant,  Peck,  for  the  purpose 
of  showing  that  the  plaintifif,  to  whom  the  note  was  transferred 
from  the  bank,  and  his  two  sons,  who  were  members  of  the  firm  of 
Peck,  Randolph  <fe  Co.,  assumed  the  payment  of  debts  of  that  firm. 
This  was  derived  from  the  defendant.  Peck,  and  the  witness  Keller. 
Tlie  former  was  contradicted,  to  some  extent,  upon  this  subject,  by 
an  affidavit  which  ho  had  previously  made,  and  both  he  and  his 
witness  by  the  evidence  given  by  the  plaintiff  as  a  witness  at  the 
close  of  the  case.  This  evidence  rendered  this  point  also  a  simple 
matter  of  fact  for  the  referee  to  decide,  and,  having  decided  it  in 
the  plaintiff's  favor,  the  decision  cannot  be  disturbed.  There  is  no 
such  preponderance  of  evidence  against  the  view  he  adopted  as 
would  justify  this  court  in  holding  it  to  be  erroneous. 

The  existing  liability  of  the  firm  of  Peck,  Randolph  &  Go.  for 
the  debt,  formed  a  valid  consideration  for  the  note,  particularly  as 
an  extension  of  the  time  of  payment  was  secured  by  means  of  it 
The  answer,  served  on  behalf  of  the  defendant,  ^eck,  simply  put 
the  note  in  issue.  It  was  entirely  irrelevant  to  this  issue  to  ^how' 
the  financial  condition  of  the  firm  of  Peck,  Randolph  &  Oo  ,  or  that 
the  new  firm  of  Randolph  Brothers,  of  whom  the  plaintiff  and  his 
sons,  the  other  defendants,  were  members,  had  used  any  of  the 
funds  of  the  firm  of  Peck,  Randolph  &  Co.,  or  that  the  plaintiff 
was  Randolph  Brothers'  assignee.  The  evidence  was  sufficient  to 
sustain  the  referee's  conclusion  as  to  the  two  substantial  facts  in 
controversy.  They  were,  whether  the  note  had,  in  fact,  been 
authorized  by  the  defendant  Peck,  and  whether  the  plaintiff  had 
become  a  party  to  an  agreement  with  him  for  the  payment  of  Peck, 
Randolph  &  Co.'s  debts.  As  to  these,  the  referee  decided  in  favor 
of  the  plaintiff,  and  that  entitled  him  to  the  judgment  recovered  by 
him,  as  the  note  was  given  for  a  balance  owing  to  the  firm,  and  had 
been  transferred  to  the  plaintiff. 

The  judgment  should  be  affirmed,  with  costf. 

Davis,  P.  J.,  concurred. 
Judgment  afiirmed  with  costs. 


140  MURPHY  V.  SALEM. 

Ferbt  Departmsnt,  Mat  Terx,  1874. 


JAMES  MURPHY  and  oxHsaBs,  Appellants,  v.  WILLIAM 
SALEM  AND  anotheb,  Rbspondentb. 

JPinD0r  qf  tiaie  ccmrti  ioeitfarce  demandi  of  a  marititM  ncUwv — how  limUed^ 

chap.  482  of  1862. 

In  an  action  bronght  upon  a  bond  given  by  defendants,  to  procure  the 
discharge  of  an  attachment  issued  against  an  ocean-bound  yessel,  under  the 
proYisioos  of  chapter  482,  Laws  of  1862,  to  enforce  a  claim  for  materials  ftimished 
and  work  and  labor  performed  for  and  toward  the  building,  repairing,  fitting, 
fbmishlng  and  equipping  of  the  Teasel,  hdd^  that  so  much  of  the  statute  as 
authorized  the  proceedings  to  be  taken  agamst  the  vessel  for  the  recovery  of 
the  plaintiffs*  debt,  as  one  for  repair*  was  unconstitutional  and  invalid,  but  so 
much  thereof  as  authorized  them  to  be  taken  for  the  recovery  of  so  much  of  the 
demand  as  was  for  building  the  vessel  was  constitutional  and  valid. 

Appeal  from  a  jadgment  in  favor  of  the  defendants  entered  upon 
the  report  of  a  referee.    The  facts  are  stated  in  the  opinion. 

BeSey  WUcax  <6  SchbSy  for  the  appellants. 
James  K.  UiUy  for  the  respondents. 

Daniels,  J. : 

The  evidence  contained  in  the  case  shows  that  the  work  and 
materials  for  which  the  plaintiffs  claimed  to  recover  upon  the  trial 
of  this  action,  were  performed  and  supplied  in  repairing  the  steam 
engine,  boilers,  propeller  and  hull  of  the  steamer  Circassian,  while 
she  laid  at  the  city  of  New  York. 

And  that  it  was  done  and  supplied  at  the  request  and  under  the 
employment  of  her  owner,  who  then  resided  in  that  city. 

This  constituted  a  demand  of  a  maritime  nature,  as  the  steamer 
was  then  an  ocean-bound  vessel,  and  had  been,  previous  to  that 
time,  engaged  in  the  business  of  commerce  and  navigation. 

The  repairs,  according  to  this  evidence,  seem  to  have  been  required 
and  made  in  order  to  put  her  in  a  proper  condition  for  the  continua- 
tion of  that  business. 

The  demand  so  created  was  one  which  could  be  sued,  prosecuted 
and  recovered  in  the  District  Court  of  the  United  States  as  a  court 
of  admiralty. 
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It  was  within  the  adiniralitj  and  maritime  jurisdiction  of  that 
court,  as  it  has  been  defined  and  declared  by  the  Constitution  and 
laws  of  the  United  States,  although  no  lien  existed  for  its  security, 
as  the  debt  was  contracted  in  the  home  port  of  the  steamer.*  And 
being  a  demand  of  that  nature  within  the  admiralitj  jurisdiction 
of  the  courts  of  the  United  States,  the  State  court,  within  the 
provisions  of  section  9  of  the  judiciary  act  enacted  by  congress, 
could  only  afford  the  plaintiffs  the  remedy  supplied  by  the  common 
law  for  the  recovery  of  their  debt-f 

That  remedy  is  coqiined  to  an  action  against  the  person  of  the 
debtor,  which  may  be  enforced  by  the  seizure  of  his  property  in 
cases  where  an  attachment  can  appropriately  issue  in  such  an 
action. 

But  it  does  not  include  proceedings  against  the  vessel  herself  as 
the  object  proceeded  against,  as  they  are  provided  for  by  the  laws 
of  this  State  for  enforcing  certain  demands  against  ships  and 
vessels. 

For  that  reason,  the  proceedings  taken  against  the  steamer  for  the 
recovery  of  the  plaintiffs^  debt,  as  one  for  repairs,  were  unauthorized, 
although  carried  on  under  the  authority  of  the  statute  of  the  State. 

The  State  had  no  power  to  provide  such  a  remedy,  it  being  of 
an  admii-alty,  and  not  of  a  common-law  nature;  consequently  the 
bond  which  was  given  to  discharge  the  steamer  from  arrest  on  the 
warrant  issued  under  them,  and  on  which  this  action  was  brought 
to  recover  the  debt,  was  of  no  binding  effect  whatever,  so  far  as 
the  demand  accrued  for  repairs. 

That  is  the  rule  as  the  courts  have  now  distinctly  settled  it,  and 
a  re-examination  of  the  reasons  sustaining  it  can  be  neither  neces- 
sary nor  proper,  $ 

But  the  plaintiffs,  in  their  complaint,  have  alleged,  and  the 
referee,  in  liis  report,  has  found,  that  their  demand  against  the 
steamer  was  for  building,  as  well  as  fitting,  furnishing  and  equip- 
ping her. 

*  1  Conkling^^s  Admlrallty,  2d  ed,  75, and  cases  cited  in  note ;  id.,  78 ;  Ins.  Co. 
▼.  Dunham,  11  Wallace,  1. 

f  The  Belfast,  7  Wallace,  624  ;  Leon  t.  Qalceran,  11  Id.,  185. 

t  Biid  ▼.  Steamhoat  Josephine,  89  K.  T.,  10 ;  Brookman  v.  Hamill,  48  id.,  554. 
Yose  V.  CockcroO,  44  id.,  415 ;  Brookman  v.  Hamill,  46  id.,  686. 
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$4,567,065.  This  writ  of  certiorari  was  issued  for  the  purpose  of 
reviewing  the  proceedings  of  the  commissioners  in  making  such 
amended  assessment 

Coles  Morris  and  Michad  CardozOy  for  the  relators. 

James  67.  Ca/rter^  for  the  respondents. 

Davis,  P.  J. : 

We  think  the  proceedings  of  the  commissioners  should  be 
affirmed,  for  the  following  reasons : 

First.  The  relators  are  a  corporation  created  by  the  laws  of  this 
State,  and  have  their  principal  place  of  business  in  the  city  of 
New  York.  As  a  corporation,  their  residence  is  in  New  York. 
The  ships  included  in  the  present  assessment  are  registered  in  the 
port  of  New  York,  under  and  pursuant  to  the  United  States  Regis- 
try Act,  and  the  city  of  New  York  is,  therefore,  their  home  port. 
They  have,  and  can  have,  no  other,  and  are  not  taxable  elsewhere. 
Their  sitits  is  at  the  home  port  for  all  purposes  of  taxation.  In  tlie 
case  of  Morgan  v.  Parham*  the  Supreme  Court  of  the  United 
States  have  very  emphatically  settled  these  questions,  and  reaffirmed 
the  case  of  Hays  v.  The  Pacific  Mail  Steamship  Company yf  under 
which  the  relators  escaped  taxation  on  these  or  similar  vessels  in 
'California. 

But  it  is  insisted  that  under  our  statute  the  property  of  the  rela- 
tors, to  be  taxable,  must  be  physically  ^D^th^n  the  territory  of  the 
State,  and  therefore  it  is  not  enoug])  that  its  legal  situs  and  owner- 
ship are  here.  We  think  this  position  not  sound  for  several  reasons. 
Of  course,  ships  at  sea  are  not  in  a  strict  sense  within  the  territory 
of  the  State  in  which  they  have  their  home  port,  but  in  legal  con- 
templation  they  are  themselves  part  of  the  territory  (so  to  speak) 
of  the  country  of  which  their  owners  are  citizens  or  subjects,  and 
they  retain  all  the  rights  that  flow  from  that  fact  while  engaged  in 
commerce  between  foreign  ports  for  an  undefined  period,  without 
any  interval  of  return  to  the  home  port.  But  it  is  not,  perhaps, 
upon  this  ground  that  they  are  deemed  within  this  State  when 
owned  by  citizens  of  the  State,  for  the  purposes  of  taxation.    It  is 

•  16  Wallace,  471.  t  ^7  Howard,  590. 
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rather  because  of  the  pecaliar  character  of  the  property,  which, 
though  it  be  used  abroad  in  the  business  of  the  owner,  does  not 
blend  with  the  business  and  commerce  of  any  foreign  State  or  terri- 
tory. The  business  of  the  relators'  ships  in  the  Pacific  is  all  the 
while  a  part  of  the  business  carried  on  in  New  York  under  the 
charter  of  the  company,  whence  the  general  management  and 
direction  emanate,  and  to  which  point  returns  of  all  results  are 
made.  The  ownership  and  the  nature  of  the  business  control  to 
establish  the  home  port,  where  the  corporation  resides,  as  the  siius 
of  the  ships  themselves,  and  in  legal  contemplation  we  think  the 
vessels  used  in  the  business,  which  have  their  home  port,  under  the 
law,  at  New  York,  are  within  the  jurisdiction  and  territory  of  the 
State,  within  the  meaning  of  the  general  statute  declaring  what 
property  is  taxable. 

But  for  the  decision  of  the  court  when  this  case  was  before  under 
consideration,  we  should  deem  this  an  immaterial  question. 

The  relators,  under  the  statute  of  1857,*  are  taxable  only  upon 
their  ^^  capital  stock^^^  which  is  to  be  assessed  at  its  actual  value, 
with  certain  exceptions  specially  named  or  referred  to  in  the  act. 
The  subject  of  taxation  under  this  act  is  the  capital  stock  of  the 
company,  and  that  is,  at  all  times,  within  the  State,  although,  for 
the  purpose  of  conducting  the  business  of  the  company,  a  portion 
of  its  capital  may  be  invested  in  ships  whose  commerce  is  can*ied 
on  in  remote  parts  of  the  world.  The  question  to  which  the  com- 
missioners were  to  look,  under  the  law,  was  not  the  lotrus  or  situa 
of  items  of  property  owned  by  the  corporation,  but  of  the  company 
itself,  and  of  its  capital  stock,  and  they  were  in  New  York,  both  in 
law  and  in  fact.  It  would  require  a  special  exemption  by  statute  to 
authorize  the  commissioners,  in  determining  the  actual  value  of  the 
capital  stock  of  the  company,  to  strike  ont  the  value  of  property, 
used  in  the  general  business  of  the  company,  and  contributory  to 
the  actnal  value  of  the  capital  stock,  because  its  use  was  outside  of 
the  State,  and  the  articles  of  property  were,  therefore,  not  territo- 
rially within  the  State.  We  think  nothing  of  that  kind  was  in 
contemplation  under  the  act  of  1857,  which  intended  to  create  a 
special  system  of  taxation  applicable  to  corporations,  and,  sitb  modo^ 

• 

*  Chap.  466,  Laws  of  1857 
Htot— Vol.  L        19 
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to  modify  all  previous  general  laws;  but  this  is  not,  perhaps,  aa 
open  question. 

In  respect  to  the  monej  invested  in  building  the  ships  in  Dela- 
ware, nothing  was  shown  before  the  determination  to  require  them 
to  treat  the  ships  in  process  of  building  as  the  property  of  the 
company.  Before  the  motion  for  rehearing,  the  commissioners  had 
made  and  filed  with  the  comptroller  their  certificate.  The  appli- 
cation for  rehearing  came  too  late ;  but  if  it  did  not,  the  refusal  to 
rehear  is  not  a  subject  of  review  on  this  application.  The  pro- 
ceedings should  be  afiSrmed. 

Daniels  and  Wbstbboox,  J  J.,  concuried. 

Proceedings  affirmed. 


ISRAEL  R.  DALE,  Rbspondent,  v.  THE  BROOKLYN  CITY, 
HUNTER'S  POINT  and  PROSPECT  PARK  R  R.  CO., 

Appellant. 

Damoffes — hone  railroad — MffUffmoe, 

A  person  approaching  a  horse-car  (which  has  stopped  for  him),  and,  in  so  doing, 
crossing  another  track  and  attempting  to  enter  on  that  side,  is  not  necessarilj 
guilty  of  negligence  contributing  to  injuries  sustained  by  him  by  reajBon  of  the 
starting  of  the  car  after  he  has  got  hold  of  the  handle  and  has  one  foot  on  the  step, 
in  which  position  he  is  dragged  along  till  struck  by  a  car  passing  on  the  adjoining 
track.    It  is  a  qa<»tion  for  the  Jury  on  the  evidence. 

Where  the  evidence  shows  that  injuries  continued  to  exist  up  to  the  time  of  the 
trial,  the  testimony  of  a  physician  as  to  plfdntifTs  condition  four  months  after  the 
injury  is  admissible. 

Appeal  from  a  judgment,  entered  at  circuit  on  the  verdict  of  a 
jniy,  for  $2,647  and  costs,  and  from  an  order  denying  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries  sustained 
by  the  plaintiff,  by  reason  of  the  alleged  careless  starting  of  the 
defendant's  car  while  plaintiff,  and  his  wife  were  in  the  act  of  get* 
ting  upon  it. 

On  December  23, 1867,  at  six  p.  k.,  the  plaintiff  and  his  wife,  io 
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stormy  weather,  crossed  one  track  of  the  defendant's  road,  to  get 
upon  a  car  mnning  on  the  farther  track,  which  had  been  stopped 
tor  them.  The  plaintiff  testified  that  the  car  was  standing  still  till 
he  got  hold  of  the  handle  and  had  one  foot  on  the  step,  when  it 
started  and  dragged  him  some  eight  or  ten  feet ;  ho  lost  his  balance 
and  was  struck  and  injured  by  a  car  coming  in  the  opposite  direc- 
tion on  the  other  track,  while  he  was  hallooing  to  have  the  car 
stopped. 

The  defendant's  counsel  requested  the  court  to  charge : 

1st  If  the  jury  believe  the  plaintiff's  testimony,  that  when  he 
took  hold  of  car  21,  the  car  started,  and  he  was  dragged,  or  had 
walked,  eight  or  nine  feet  toward  the  car  coming  from  the  opposite 
direction,  and  that  his  wife  was  walking  either  beside  or  behind 
him  when  he  was  struck  by  car  31,  he  was  guilty  of  negligence 
which  contributed  to  the  accident,  and  the  plaintiff  cannot  recover. 

2d.  That  it  was  negligence,  jpar  sSy  for  the  plaintiff  to  attempt  to 
get  on  the  car  from  between  the  tracks  under  the  circumstances. 

3d.  It  was  negligence  for  the  plaintiff  to  be  between  the  tracks 
under  the  circumstances  of  this  case. 

4th.  That  the  plaintiff,  having  attempted  to  cross  one  of  the 
tracks  and  to  get  on  the  car  from  between  the  tracks  of  the  road, 
having  voluntarily  placed  himself  in  a  dangerous  position,  was 
bound  to  look  out  for  the  car  approaching  from  the  opposite  direc- 
tion, and  it  was  negligence  for  the  plaintiff  not  to  do  so. 

5th.  That  there  is  no  evidence  of  loss  of  business  as  a  basis  for 
iamages. 

John  H,  Bergen^  for  the  appellant. 

AhboU  Brothers^  for  the  respondent 

Danhels,  J. : 

The  case  of  PhiUipa  v.  JRen^elaer  and  Saratoga  R.  R.  CoJ^  bo 
far  differs  from  the  present  one,  in  its  leading  facts,  as  to  justify  the 
application  of  a  different  principle  to  its  decision. 

There  the  plaintiff  attempted  to  go  upon  the  train  while  it  was 
in  motion,  and  after  failing  in  the  attempt,  so  far  as  to  be  thrown 

•  49  N.  T.,  177. 
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off  the  step,  he  renewed  it,  and  persisted  in  doing  so,  while  the 
speed  was  increasing,  for  a  distance  of  about  sixty  feet,  when  be 
came  in  collision  with  an  object  so  near  the  track  as  to  render  his 
projecting  body  incapable  of  passing  it  without  injury. 

While  in  the  present  case,  if  the  evidence  of  the  plaintiff*,  hifl 
wife  and  his  first  witness  was  reliable,  the  car  stopped  upon  the 
street,  and  he,  having  hold  of  the  handle,  with  one  foot  upon  the 
step,  was  either  in  the  act  of  assisting  his  wife  to  go  in,  or  about  to 
do  that,  when  the  car  started  again,  pulled  him  along,  with  his 
hand  still  on  the  handle,  for  eight  or  ten  feet,  when  he  was  struck  j 
and  injured  by  another  car  approaching  from  the  opposite  direction. 

The  occurrence  took  place  upon  a  stormy  evening,  about  as  the 
night  had  set  in. 

And  it  was  claimed  that  the  car  had  stopped,  upon  a  signal  being 
given  by  the  plaintiff  and  his  first  witness,  to  allow  himself  and 
wife  to  approach  and  enter  it  from  that  side  of  the  track. 

The  evidence  given  by  the  driver  and  conductor  of  this  car,  and 
the  driver  of  the  other  car,  was  directly  in  conflict  with  that  given 
by  and  on  the  part  of  the  plaintiff,  but  there  was  no  such  prepon- 
derance either  way  as  to  prevent  the  question,  as  to  what  the  truth 
really  was,  being  a  proper  one  for  the  consideration  and  decision 
of  the  jury. 

If  they  believed  the  relation  given  of  the  facts  by  the  plaintiff 
and  his  witness  to  be  correct,  as  it  certainly  must  be  assumed  that 
they  did,  from  the  verdict  being  in  his  favor,  then  there  was  gross 
negligence,  on  the  part  of  the  driver  and  conductor  of  the  car  ho 
and  liis  wife  were  about  to  enter,  in  starting  it  in  motion  again  after 
it  had  been  stopped  for  that  purpose,  before  that  could  safely  be 
accomplished. 

And  if  the  plaintiff  and  his  wife  were  upon  that  side  of  the  car^ 
upon  the  invitation  to  be  implied  from  the  conductor's  stopping  the 
car  and  opening  the  door  upon  that  side  for  the  purpose  of  having 
them  enter  it  in  that  way,  then  he  was  not  necessarily  negligent  in 
attempting  to  do  so. 

These  were  facts  which  the  jury  could  very  properly  find  in  his 
favor  from  the  evidence,  and  for  that  reason  a  nonsuit  would  have 
been  improper. 

The  accident  happened  on  the  twenty-third  day  of  December, 
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and  the  evidence  of  the  plaintiff  and  his  wife  tended  to  show 
that  he  was  severely  injured  by  means  of  the  concussion,  and  that 
his  injuries  continued  to  exist  at  the  time  of  the  trial. 

It  was,  therefore,  not  improper  for  the  court  to  allow  a  physician, 
who  saw  the  plaintiff  in  the  following  April,  to  testify  as  to  what 
his  condition  was  at  that  time. 

No  evidence  was  given,  nor  offered,  to  prove  that  the  diagram 
presented  to  the  witness  correctly  represented  the  locality,  condi* 
tion  of  the  railroad  tracks,  or  the  situation  of  the  cars,  at  the  time 
of  the  accident,  and  for  that  reason  there  was  no  error  in  excluding 
it  from  tlie  consideration  of  the  witness  to  whom  it  was  exhibited. 

From  the  statement,  already  made  of  the  facts,  which  the  evidence 
on  the  part  of  the  plaintiff  tended  to  establish,  it  is  quite  dear  that 
the  court  could  not  lawfully  have  charged  the  first  three  propositions 
Bubmitted  for  that  purpose  on  the  part  of  the  defendant,  for  they 
fiubstantially  required  the  court  to  hold  that  it  was  negligent  for  the 
plaintiff  to  approach  and  attempt  to  enter  the  car  on  the  side 
between  the  tracks.  This,  under  the  circumstances,  it  was  not  the 
province  of  the  court  to  decide,  but  for  the  jury,  to  which  it  was 
sabmitted  as  fEtvorably  as  the  defendant  had  any  right  to  require 
that  it  should  be. 

The  fifth  proposition  could  not  have  been  correctly  charged, 
because  there  was  evidence  that  the  plaintiff  had  been  prevented 
from  attending  to  his  business  by  the  injuries  produced  by  the 
collision. 

By  the  fourth  proposition,  the  court  was  asked  to  charge  that 
tlie  plaintiff,  having  voluntarily  placed  himself  in  a  dangerous 
position,  was  bound  to  look  out  for  the  car  approaching  from  the 
opposite  direction,  and  it  was  negligence  for  him  not  to  do  so. 
This  could  not  properly  be  held,  if,  as  he  stated,  he  was  substantially 
there  by  the  invitation  of  the  conductor,  which  might  be  implied 
from  the  circumstance  that  the  car  had  stopped  for  him  and  his 
wife  to  enter  it  from  that  side,  and  the  door  had  been  opened  for 
them  to  do  so. 

The  jury  had  the  right,  under  the  evidence,  to  find  those  facts  in 
the  phuntifiPs  favor,  and,  if  they  did  so,  he  could  assume  that  the 
condoctor  had  concluded  that  the  car  could  be  safely  entered  in 
that  way. 
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These  circumstaDces  carried  an  assurance  with  them  that  a  proper 
opportunity  existed  for  the  plaintiff  and  his  wife  to  enter  the  car  at 
tliat  time,  on  that  side,  without  danger  from  another  approaching 
in  the  other  direction ;  and  if  the  plaintiff's  evidence  was  reliable, 
this  was  true,  for  both  himself  and  wife  could  have  safely  entered  the 
car  before  any  danger  existed  from  the  other,  if  they  had  not  been 
prevented  from  doing  so  by  its  being  improperly  set  in  motion 
again  before  that  could  be  accomplished.  Upon  this  subject  the 
court  charged  as  favorably  for  the  defendant  as  it  could  reasonably 
bo  required  to  do. 

For  the  jury  were  directed  that  it  would  be  negligent  for  the 
plaintiff  to  attempt  to  enter  the  car  between  the  tracks,  unless  he 
was  substantially  invited  to  do  so  by  the  acts  of  the  conductor; 
and  that  such  negligence  would  defeat  his  claim  to  recover  dam- 
ages for  the  injury  received  by  him.  This  seems  to  be  all  that  the 
defendant  had  any  right  to  insist  upon,  concerning  this  portion  of 
the  case. 

The  jury  had  the  right,  from  the  evidence  given,  to  conclude 
that  the  plaintiff's  injuries  were  severe  and  probably  permanent. 
And  as  they  must  be  presumed  to  have  done  so  from  the  verdict 
which  they  rendered,  the  sum  of  $2,500,  the  amount  of  it  waa  not 
disproportioned  to  the  damages  probably  sustained  by  the  plaintiff. 

There  is  nothing  in  the  case  from  which  the  verdict  can  be  held 
to  be  excessive.*  There  are  no  other  respects  in  which  the  defend* 
ants  claim  the  case  to  have  been  erroneously  disposed  of  at  the  triaL 

The  judgment  and  the  order  denying  a  new  trial  should  there- 
fore be  affirmed  with  costs. 

Westbrook,  J.  and  Dayis,  P.  J.,  concurred. 

Judgment  and  order  affirmed  with  costs. 

•Walker  v.  Erie  RaUway  Co.,  68  Baib.,  26a 
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IlENRY  T.  KIERSTED  and  others,  Respondents,  v.  THE 
ORANGE  AND  ALEXANDRIA  RAILROAD  COM- 
PANY A2n>  OTHERS,  APPELLANTS. 

Learn — prine^pal^  when  not  bound  lug  eatenanit  <ffagent»^  um  and  oeeupaUan, 

The  plaintiffs  demised  certain  premises  in  the  cily  of  New  York  to  one  Smith, 
the  general  agent  of  the  defendants ;  in  the  lease,  which  was  under  seal,  Smith 
wee  described  as  the  general  agent  of  defendants;  he  executed  the  lease  indi- 
▼idnallj  ;  the  lessee  took  possession  under  the  lease,  and  the  premises  were  used 
to  cany  on  the  business  of  defendants;  hsldf  that  the  covenants  in  the  lease 
were  binding  upon  the  lessee,  and  not  upon  the  defendants  as  his  principals. 

The  defendants  were  permitted  to  occupy  the  premises,  upon  the  undertaking 
of  the  agent  that  the  lease  should  be  ratified  by  the  defendants  so  as  to  be  bind- 
ing and  obligatory  upon  them;  it  neyer  was  so  ratified;  hM,  that  they  did  not 
thereby  become  tenants  of  the  plaintiff,  nor  were  they  liable  for  the  rent  accruing 
under  the  lease. 

The  lessee  occupied  the  premises  for  some  months  after  the  date  of  the  lease; 
on  or  about  the  third  of  April,  having  ceased  to  be  the  agent  of  defendants,  he 
left  the  premises,  which  were  afterwards  used  and  occupied  by  the  new  sgent,  as  a 
tkdDei^ffice  for  the  defendants'  route,  until  the  twelfth  of  the  ensuing  FeDruary 
hddf  that  defendants  were  liable  to  the  plaintiflb  for  use  and  occupation. 

Appeal  from  a  jadgment  entered  in  favor  of  the  pIaintifG9,  opon 
the  report  of  a  referee.    The  facts  are  fully  stated  in  the  opinion. 

Joseph  C.  Jacksony  for  the  appellants.  The  lease  being  a 
specialty,  ezecated  by  Smith  individnally,  no  cause  of  action  thereon 
existed  against  defendants.  {Berkeley  v.  Ha/td/y^  5  Barn,  and  Cress. 
355;  Townsend  v.  Subbardy  4  Hill,  351;  Lincoln  v.  OrandeU^ 
21  Wend.,  101;  Jackson  ▼.  Fastery  12  Johns.,  488;  Evans  v. 
WeUsy  22  Wend.,  324 ;  Bush  v.  CoUy  28  N.  Y.,  269 ;  PumpMy  v. 
Phdpsy  40  K  Y.,  67.) 

• 

T.  C.  Oronin,  for  the  respondents. 

Dahixls,  J.: 

The  recovery,  had  in  this  action,  was  for  the  use  and  occupation 
of  leasehold  premises  situate  in  the  city  of  Hew  York,  leased  by 
the  plaintiffi  to  the  agent  of  the  defendants.    The  lease  was  mad6 
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the  first  day  of  November,  1860,  and  the  term  created  by  it 
extended  from  that  date  until  May  Ist,  1863.  The  leasee  was 
described  in  it  as  general  agent  of  the  Virginia  and  Tennessee 
route,  comprising  the  railroads  of  the  defendants.  But  the  pre- 
mises were  leased  directly  to  him,  and  he  alone  covenanted  to  pay 
the  rent  reserved  by  it.  He  and  the  plaintifEs  respectively  executed 
it  under  seal. 

By  its  terms,  it  was  binding  solely  upon  them.  And  one  of  the 
plaintiffs,  who  was  examined  as  a  witness  upon  the  trial,  testified 
that  it  was  understood  to  be  sufficient  and  binding  without  any 
further  signature  to  it,  and  that  he  did  not  consider  it  necessary 
that  any  other  signature  should  be  added  to  it,  and  that  he  never 
requested  the  indorsement  of  any  of  the  officers  of  the  railroad 
companies  upon  it,  so  that  the  demise,  from  the  evidence  as  well  as 
the  lease,  appeared  to  have  been  designed  as  the  lease  showed  it 
to  have  been  made.  And,  as  between  the  plaintiffs  and  the  lessee, 
the  term  created  by  it  was  effectually  vested  in  him.  He  occupied 
the  premises  under  the  lease  for  some  months  after  its  date,  as  the 
agent  of  the  route,  but  left  them  about  the  3d  or  4th  of  April, 
1861 ;  a  day  or  two  before  he  left,  and  on  the  second  of  that  month, 
another  agent,  appointed  by  the  defendants,  took  charge  of  the 
premises  and  remained  there.  When  the  lessee  was  removed  and 
ceased  to  be  the  agent  of  the  route,  the  premises  wei'e  under  the 
control  of  a  clerk  in  his  employment,  who  remained  there  until 
after  the  succeeding  agent  took  possession.  Before  he  went  into 
possession,  the  lessee  was  removed  as  the  agent  of  tlie  route,  and 
the  second  agent  was  appointed  in  his  place.  And  he  after- 
ward occupied  the  demised  premises  in  that  capacity.  How 
long  he  occupied  them  does  not  clearly  appear  from  the  evidence 
given  by  him.  But  no  other  person  seems  to  have  been  at  any 
time  appointed  in  his  place ;  and  the  plaintiff,  who  was  sworn  on 
the  trial,  testified  that  the  defendants  ceased  to  occupy  the  premises 
about  the  12th  day  of  February,  1862.  The  premises  were 
occupied  as  a  ticket-office  for  the  defendants'  route.  The  plaintiff 
sworn,  testified  that  the  rent  was  paid  by  the  lessee  up  to  the  1st 
of  May,  1861.  And  it  appeared  by  the  evidence  of  the  president 
of  the  Orange  and  Alexandria  Railroad  Company,  that  his  company 
contributed  its  proportion  of  the  amount  paid.    It  also  appeared 
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chat  the  second  agent  was  paid  for  his  services  by  the  defendants, 
and  that  monthly  reports  of  the  bosiness  were  made  as  late  as  the 
month  of  April,  1861.  The  plaintiff,  who  was  sworn,  testified 
that  he  never  had  any  relations  with  the  second  agent,  concerning 
the  lease;  did  not  ask  him  for  the  rent,  and  received  none  from 
him.  It  appeared  from  the  evidence  given  by  this  agent  that  the 
officers  of  the  defendants  were  in  New  York  in  April,  1861,  for 
the  purpose  of  arranging  certain  matters,  requiring  their  attention, 
relating  to  the  business  of  the  route,  and  including  the  lease  given 
by  the  plaintiffs ;  but  they  left  without  accomplishing  anything,  on 
account  of  the  difficulties  which  had  then  arisen  between  the 
southern  States  and  the  general  government,  passing  through 
Baltimore,  on  their  return,  by  the  train  preceding  the  April  riot 
in  that  city.  The  lessee  himself  did  not  return  to  the  demised 
premises,  and  died  in  the  year  1864.  These  are  the  facts  as  they 
appear  to  be  sustained  and  exhibited  by  the  evidence.  The  referee 
reported  in  favor  of  the  plaintiff  for  the  rent  accruing  between  the 
1st  of  May,  1861,  up  to  which  time  it  was  paid,  and  the  12th  of 
February,  1862,  when  they  resumed  possession  of  the  demised 
premises,  and  interest  upon  the  same. 

From  the  manner  in  which  the  lease  was  taken  and  executed,  the 
covenants  contained  in  it  were  binding  upon  the  lessee,  and  not 
upon  the  defendants  as  his  principals.  They  were  his  covenants 
and  not  theirs.* 

But  when  he  was  removed  from  his  position  as  the  defendants' 
agent,  and  the  demised  premises  were  taken  possession  of  by  his 
snocessor,  a  very  different  state  of  things  came  at  once  into  exist- 
ence. Then,  by  their  newly  appointed  agent  to  take  charge  of  the 
business  designed  to  be  transacted  there,  they  took  the  actual  pos- 
session of  the  leasehold  estate.  It  seems  to  have  been  abandoned 
by  the  lessee  upon  his  removal  from  his  position,  and  the  occupancy 
and  control  of  it  taken  by  his  successor  for  the  defendants.  This 
does  not  appear  to  have  been  done  by  reason  of  any  assignment,  in 
writing,  of  the  lease  and  term  created  by  it,  as  the  statute  required 

♦Tift  V.  Brewster,  9  John.,  884;  Stone  v.  Wood,  7  CJowen,  458;  Oayon  v. 
Ziewls,  7  Wend.,  26;  Spencer  v.  Held,  10  id.,  87;  Smith  v.  Van  Kostrand,  6  Hill 
4J0. 
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to  render  it  effeetaal.*  And  for  that  reason  the  defendants  did 
not  become  liable  as  assignees.  But  it  may  be  reasonably  inferred 
from  what  transpired  that  the  lessee  allowed  the  defendants  to  pos- 
sess and  occupy  the  premises  leased,  by  his  successor,  because  he 
had  acquired  them  only  for  the  purposes  of  his  agency,  at  the 
expense  and  for  the  benefit  of  tlie  defendants.  The  occupancy, 
after  that,  was  simply  that  of  the  defendants,  and  may  be  presumed 
from  the  circumstances  to  have  been  permitted  by  the  lessee,  and 
enjoyed  by  the  defendants,  upon  the  understanding  that  the 
rent  should  afterwards  be  paid  by  them.  And  an  occupancy  with 
such  an  understanding  would  be  sufficient  to  render  the  defendants 
liable  for  use  and  occupation  under  the  provisions  of  the  statute  of 
this  State,t  because  it  would  sustain  the  conclusion  that  the  defend- 
ants had  assumed  to  pay  the  rentlu^ruing  to  the  plaintififs  during 
the  period  of  their  occupancy.  And  from  that«  under  the  circum- 
stances, a  promise  to  pay  could  lawfully  and  properly  be  inferred, 
which  would  sustain  a  recovery  for  use  and  occupation.  The  action 
for  use  and  occupation  is  sustained  by  a  privity  of  contract,  either 
express  or  implied.  And  the  contract  may  be  implied  from  cir- 
cumstances reasonably  warranting  the  conclusion  of  its  existence. 
For  that  purpose,  occupancy  with  the  consent  of  the  landlord,  or 
the  payment  of  rent  by  an  under-tenant,  will  ordinarily  be  suffi- 
cient. X 

TV  hen  the  premises  were  abandoned  by  the  lessee,  without  an 
assignment  or  transfer  of  the  lease,  but  simply  leaving  it,  as  he  did, 
with  the  rest  of  the  papers  appertaining  to  the  business,  and  the 
defendants  took  the  actual  possession  by  their  succeeding  agent,  the 
lease  itself  was  not  an  element  existing  between  the  plaintifb  and 
them.  They  undoubtedly  assumed  possession,  because  the  premises 
had  been  rented  for  thefn  by  the  lessee,  and  they  would  have  beei^ 
liable,  as  long  as  they  were  used  by  him  in  their  business,  to  have 
protected  him  against  his  covenants  for  the  payment  of  the  rent — 
certainly,  so  far  aa  to  reimburse  him  for  whatever  he  might  be  com- 
pelled to  pay  for  that  purpose.  And,  as  they  assumed  possession 
when  he  was  discharged,  without  acquiring  a  transfer  of  the  lease, 
it  must  have  been  upon  the  understanding  that  they  would  protect 

•  8  R  B.,  5th  edition,  920,  §  6.  f  8  R-  8-.  6th  edition,  87,  %  20, 
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the  leaaee  against  the  plaintifEb'  demand  for  the  rent  under  his 
covenant  to  pay  it,  bj  making  payment  of  it  themfielves. 

That,  within  all  the  eases,  would  be  sufficient  to  maintain  an 
action  for  use  and  occupation,  because  a  promise  to  pay  it  could  be 
implied,  from  those  circumstances,  in  the  plaintiffs'  &yor.  That 
implied  understanding,  with  the  occupancy,  would  be  sufficient  for 
that  purpose.*  And  the  liability  of  the  defendants  as  occupants, 
when  created  in  that  way,  would  continue  as  long  as  they  retained 
the  actual  or  constructive  control  and  possession  of  the  demised 
prem]8es.t  And  during  that  continuance  it  would  not  be  inter- 
rupted by  a  state  of  war  existing  between  the  general  government 
and  the  States  under  whose  laws  the  defendants  were  created  and 
existed.  For  as  long  as  they  possessed  and  occupied  the  premises, 
they  would  be  bound  to  pay,  notwithstanding  such  an  occurrence. 

But  while  the  facts  are  sufficient  to  warrant  the  conclusion  that 
the  defendants  rendered  themselves  liable  to  the  action  for  use  and 
occupation  during  the  continuance  of  their  occupancy,  the  referee 
has  deduced  no  such  conclusion  from  them ;  for,  while  he  has 
decided  and  found  that  they  were  the  tenants  of  the  plaintiffs,  he 
qualified  that  conclusion  so  far  by  the  following  one  (in  which  he 
states  that  they  entered  under  a  lease  by  indenture  of  deed,  exe- 
cuted by  the  plaintifb,  on  the  1st  of  November,  1860,  to  one 
Smith,  their  lawful  agent,  executed  by  him  in  his  individual  name, 
and  were  permitted  to  occupy  on  his  undertaking  that  they  would 
ratify  the  lease  so  as  to  render  it  binding  and  obligatory  on  them,  but 
never  did  so)  as  to  show  that  no  tenancy  existed  between  the  plaintiffs 
and  defendants.  These  facts  show  an  entry  into  the  possession  by 
the  defendants  under  a  special  agreement  between  the  plaintiffs 
and  the  agent  of  the  defendants,  by  which  the  defendants  were  to 
render  the  lease  obligatory  upon  themselves  in  a  particular  manner, 
and  that  they  never  afterward  did  so.     They  show  no  liability 

*  Corporation  of  New  York  v.  Dawson,  2  John.  Cases,  885;  Smith  v.  Stewart,  6 
John.,  46 ;  Bttncroil  v.  Wardwell,  18  John.,  489 ;  Featherstonhaugh  v.Bradshaw, 
1  Wend.,  184 ;  Little  r.  Martin,  8  id.,  319 ;  Williams  v.  Sherman,  7  id.,  109 ;  Wood 
▼.  Wilcox,  1  Denio,  87;  Croewell  v.  Crane,  7  Barh.,  191;  Hall  v.  Southmayd,  15 
id.,  88 ;  Pierce  v.  Pierce,  25  id.,  348 ;  Sylvester  v.  Ralston,  81  id. ,  286 ;  Thompson 
T.  Bower,  60  Barb.,  468 ;  Lawrence  t.  Fox,  30  N.  Y.,  368 ;  Dingeldein  v.  Third 
Are.  R  R  Co.,  87  N.  Y.,  675;  Hutchings  v.  Mhier,  46  N.  Y.,  456. 

fHall  V.  Western  Transportation  Company,  84  N.  Y.,  384. 
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whatever  to  the  plaintiffs,  but  an  agreement  between  the  defendants 
and  the  lessee  by  which  he  undertook  tiiat  they  wonld  render  them- 
selves liable  upon  the  lease,  but  afterward  failed  to  do  so.  Instead 
of  sostaining,  it  defeats  the  final  conclusion  of  the  referee.  For  it 
presents  nothing  from  which  a  liability  can  be  deduced,  but  on  the 
contrary  shows  that  nothing  of  that  kind  really  existed.  After  the 
very  great  labor  and  attention  bestowed  by  the  learned  referee  upon 
the  case,  it  would  be  a  source  of  pleasure  to  be  able  to  sustain  his 
conclusion  as  to  the  defendants'  liability.  But  that  cannot  be  done, 
because  the  facts,  stated  by  him,  do  not  warrant  the  result.  And 
besides  that,  there  is  great  reason  for  believing  that  the  facts  men- 
tioned by  him  are  not  sustained  by  the  evidence. 

If  the  action  can  be  maintained  at  all,  it  must  be  upon  the  theory 
that  when  the  lessee  was  removed  he  abandoned  the  possession  of 
the  premises  with  the  understanding  that  they  should  afterward  be 
occupied  and  possessed  by  the  defendants ;  that  they  should  protect 
him  against  his  liability  for  the  rent  by  paying  it  themselves,  and 
that  they  accepted  and  occupied  the  premises  by  his  successor,  as 
their  agent,  upon  those  terms.  Upon  those  facts  being  established 
and  found,  no  reason  now  appears  why  the  defendants  should  not 
be  held  liable.  Bat  as  the  case  stands,  even  if  the  proof  will  war- 
rant the  conclusion  that  they  existed,  they  have  not  been  found  by 
the  referee.  For  that  reason  the  judgment  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

Davis,  F.  J.,  and  Wsstbboox,  J.,  concurred. 

Judgment  reversed  and  a  new  trial  ordered,  9<^at8  to  abide  the 
event. 
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JOSIAH  JEX,  Rkbpondent,  v.  THE  BOARD  OF  EDUCA- 
TION OF  THE  CITY  OF  NEW  YORK,  Appkllant. 

Lease — admiuiane — admMbiUty  of, 

Tlie  statements  by  one  member  of  a  board  of  trustees,  not  constituting  part  of 
the  rtM  geskB^  but  made  subsequent  to  and  in  explanation  of  what  took  place  in 
the  progress  of  the  negotiation,  are  not  competent  evidence  against  the  board  or 
corporation  of  which  he  is  a  member. 

Appeal  from  a  judgment  in  favor  of  plaintiff  and  an  order  deny- 
ing a  motion  for  a  new  trial  on  the  judge's  minutes. 

The  plaintiff  rented  premises  in  the  city  of  New  York  to  the 
defendants,  from  May  1,  1866,  to  May  1, 1869,  at  a  rent  of  $2,500 
a  year.  In  February,  1869,  the  plaintiff's  agent  wrote  a  note  to 
Mr.  SimonsoU;  the  secretary  of  the  board  of  trustees  of  common 
schools  for  the  Twenty-second  ward,  stating  that  the  rent  for  the 
premises  would  be  $6,000  per  year.  Mr.  S.  laid  the  letter  before 
the  board  of  trustees,  which  passed  a  resolution  not  to  hire  the 
premises,  but  submitted  the  matter  to  the  board  of  education  to  do 
as  it  thought  fit.  The  board  of  education,  June  9, 1869,  offered  to 
hire  the  premises  for  $3,000  per  year,  which  proposition  was 
declined.  On  July  2,  1869,  the  board  of  education  notified  the 
plaintiff  that  they  had  vacated  the  premises.  This  action  was 
brought  to  recover  the  rent  at  the  rate  of  $6,000  a  year,  alleged  to 
be  due  Angust  1,  1869.  Considerable  evidence,  consisting  of  con- 
versation between  the  plaintiff  and  his  agent,  and  the  individual 
trustees  and  commissioners,  was  admitted  under  objection  by  the 
defendant.    The  jury  rendered  a  verdict  for  plaintiff  for  $1,802.74. 

A.  J.  Vanderpodj  for  the  appellant. 

A*  li  .  Dyetty  for  the  respondent. 

Davis,  P.  J. : 

It  was  error  to  admit  the  statements  and  admissions  of  the  indi 
ndual  trustees  and  commissioners   to  establish  the  liability  of 
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defendant.  Mr.  Simonson  was  one  of  the  trustees  of  the  Twentj- 
second  ward,  and  secretary  of  the  board  of  trustees.  He  was  called 
as  a  witness  for  the  plaintiff.  The  plaintiff  proved  by  him,  in  sub- 
stance, that  in  February,  1869,  the  plaintiff's  agent  spoke  to  the 
witness  about  the  premises  then  occupied  by  primary  school  No. 
17,  in  relation  to  hiring  the  premises ;  that  witness  told  the  agent 
to  put  his  proposition  in  writing  and  he  would  submit  it  to  the 
board.  That  the  written  proposition  (before  read  in  the  case)  was 
submitted  and  laid  before  the  board,  and  the  board  passed  a  reso- 
lution not  to  hire  the  premises,  but  to  submit  the  matter  to  the  board 
of  education.  That  this  was  in  April,  and  was  the  final  action  of 
the  board  of  trustees. 

On  cross-examination,  amongst  other  things,  he  testified  that  he 
told  the  agent  that  the  board  would  not  take  the  premises  at  that 
rent  (referring  to  an  oral  offer  of  the  premises  for  $5,000  a  year,  for 
three  years),  that  it  was  too  high.  That  he  never  made  any  arrange- 
ments with  the  plaintiff  about  the  premises ;  that  he  had  no  power 
to  make  arrangements  without  submitting  the  proposition  to  the 
board.  That  his  duty  was  to  receive  propositions  and  communicate 
them  to  the  board,  and  communicate  the  answer  of  the  board ;  that 
that  was  all  he  did  in  this  matter ;  that  he  did  not  remember  posi- 

m 

tively,  but  had  no  doubt  he  communicated  the  answer  of  the  board 
to  the  agent.  And  on  re-<lirect  examination  he  testified  that  he  did 
not  think  he  told  plaintiff,  before  the  first  of  May,  that  the  school 
would  remain  there  at  $6,000  a  year. 

After  the  testimony  of  Mr.  Simonson  was  closed,  the  plaintiff 
was  recalled  in  his  own  behalf  and  testified  that  he  recollected  hav- 
ing a  conversation  with  Mr.  Simonson  before  the  first  of  May.  And 
against  defendant's  objection  and  exception,  the  court  allowed  him 
to  testify  that  Mr.  Simonson  said  in  that  conversation,  ^'  that  the 
trustees  of  the  ward  had  taken  the  premises  for  one  year  at  $6,000 
and  the  taxes,  anyhow ;  that  the  school  would  remain  there,  and 
that  they  had  no  authority  to  take  a  lease  for  three  years,  without 
the  approval  of  the  board  of  education." 

We  think  this  testimony  was  incompetent.  It  was  not  admissi- 
ble for  the  purpose  of  impeaching  the  witness  by  contradiction, 
because  he  was  plaintiff's  own  witness,  and  his  credibility  was  not 
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open   to  an  attack  ia  the  nature  of  an  impeachment.''^    Nor  was  it 
admissible  to  prove  his  confessions  against  the  defendant. 

He  had  no  power  to  bind  the  defendant  bj  admissions ;  he  was 
not  even  a  member  of  the  board  of  education,  and  in  no  sense  their 
a^nty  and,  as  trustee  of  the  ward,  was  not  clothed  with  any  authority 
to  affect  defendant  bj  admitting  that  the  board  of  trustees  had 
taken  the  premises. 

lie  could  not  even  bind  his  own  board  by  such  an  admission ;  for, 
while  the  statements  of  a  trustee,  made  in  the  progress  of  a  negotia- 
tion, are  admissible  as  res  gestcBj  yet  his  subsequent  admissions  of 
what  had  transpired  are  not  competent  evidence  against  the  board 
or  corporation  of  which  he  is  a  member. 

The  action  of  the  board  of  trustees,  referred  to  by  Mr.  Simonson, 
was  in  writing  and  a  part  of  the  records  of  the  board. 

A  copy  of  the  proceedings  in  relation  to  plaintiff's  proposition 
was  already  in  evidence,  and,  clearly,  a  subsequent  statement  by  one 
member  of  the  board  was  not  competent  to  show,  by  way  of  con- 
fession, that  the  board  had  acted  directly  the  reverse. 

It  cannot  be  said  that  the  error  did  not  affect  the  jury  in  consider- 
ing the  question  submitted  to  them. 

Again,  it  was  error  to  admit  the  declarations  of  the  members  of 
the  board  of  education  a3  evidence  against  the  defendant.  They 
were  not  only  the  declarations  of  individuals,  but  on  their  face  pur- 
ported to  be  nothing  more ;  and  they  were  made  after  the  first  of 
May,  and  related  to  past  transactions,  and  so  were  simple  confessions. 

The  plaintiff  testified  that  Mr.  Brennan  and  Mr.  Small,  two  of 
the  members  of  the  board  of  education,  '^  acknowledged  to  him, 
after  the  first  of  May,  that  the  board  of  education  was  liable  for 
this  rent  for  those  premises,  and  would  have  to  pay  it." 

The  defendant  had  not,  so  far  as  the  case  shows,  authorized  these 
gentlemen  to  make  admissions  or  do  any  act  on  behalf  of  the 
defendant  touching  the  leasing  of  the  premises,  nor  to  pronounce 
opinions  on  the  question  of  the  legal  liability  of  the  defendant. 

The  plaintiff  was  also  allowed  to  testify  that  Mr.  Brennan  said 
to  him,  before  the  first  of  May,  that  '^  they  were  going  to  take  the 
premises,"  and  that  after  the  first  of  May,  Mr.  Small  had  a  talk 
with  him  "  about  the  same  tenor." 

•Hunt  Y.  Fbh,  4  Barb.,  834 ;  Richard  y.  Collin,  24  id.,  444. 
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This  evidence  should  also  have  been  excluded.  Nothing  occurred 
subsequently  in  the  course  of  the  trial  to  render  these  errors 
immaterial. 

The  jury  must  have  given  them  much  weight,  and  we  cannof 
obviate  their  legal  consequences  which  entitle  defendant  to  a  new 
triaL 

It  is  very  difficult  to  see  how  the  defendant,  *^  The  Board  of 
Education,"  can  be  held  liable  as  tenants  of  the  premises  for  one 
year,  at  $6,000  and  taxes,  without  any  action  on  its  own  part, 
because  the  trustees  of  the  ward  negligently  held  over  after  the 
expiration  of  their  former  term,  or  on  the  ground  that  plaintiff 
notified  the  trustees  that  if  they  continued  in  occupation  the  rent 
would  be  $6,000  and  taxes. 

The  defendant  is  not  lawfully  shown  either  to  have  approved  or 
directed  such  action  on  the  part  of  the  trustees,  and  it  is  a  qaestion 
worthy  of  consideration  whether  the  quasi  corporation,  known  as 
the  board  of  trustees  of  the  ward,  had  authority  to  create  obliga- 
tions against  the  board  of  education  in  the  manner  in  which  it  is 
claimed  by  plaintiff  the  liability  to  him  arose. 

But  we  do  not  pass  upon  that  question,  nor  on  the  point  whether 
this  action  can  be  continued  in  its  present  form. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event 

Dahiels  and  Lawbsnob,  JJ.,  ooncorred. 

Judgment  reversed  and  a  new  trial  granted^  costs  to  abide  the 
event 
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THOMAS  M.  TYNG,  Appbllaot,  v.  THE  UNITED  STATES 
SUBMARINE  AND  TORPEDO  BOAT  CO.,  Respondent. 

Btidenc9 —  notice  to  produee  papon. 

This  action  was  brought  by  plaintiff  to  recorer  for  services  rendered  and 
money  disbursed  in  procuring  certain  patents  for  the  defendant.  At  the  trial,  he 
required  the  defendant,  pursuant  to  a  notice,  to  produce  its  certificate  of  incor- 
poration, the  assignment  of  the  invention  to  one  Smith,  one  of  the  company's 
trustees,  and  the  minutes  of  the  meetings  of  the  board  of  trustees;  the  books  and 
papers  not  being  produced,  the  plaintiff  produced  proof  of  the  certificate  of  incor- 
poration and  the  contents  of  the  assignment;  and  also  proved  the  contents  of  the 
minutes  so  far  as  to  show  the  entry  of  the  proceedings  of  the  meeting  of 
June  ninth,  containing  the  statement  that  his  action  in  procuring  the  patents 
was  approved.  After  the  plaintiff  rested,  the  defendant  produced  and  read, 
against  the  objection  of  the  plaintiff,  the  certificate  of  incorporation,  the  assign- 
ment of  the  invention,  and  the  record  of  the  meeting  of  the  trustees,  held 
November  seventh,  at  which  the  statement  contained  in  the  record  of  tho 
meeting  of  June  ninth,  approving  the  acts  of  plaintiff  In  procuring  the  patents, 
was  stricken  out;  held^  that  the  objection  could  not  be  sustained  as  to  the 
certificate  of  incorporation,  because  it  was  filed  in  the  office  of  the  county 
clerk  and  was  a  public  record,  as  accessible  to  one  iHirty  as  to  the  other ;  nor  as 
tn  the  minutes,  as  the  portion  read  by  the  defendant  was  not  the  portion  which 
the  plaintiff  wished  to  prove,  but  an  entirely  separate  and  distinct  portion ;  that 
the  assignment  should  have  been  rejected,  but,  as  the  plaintiff  was  not  injured  by 
its  admission,  the  Judgment  would  not  be  reversed  for  this  error. 

A  party  failing,  after  notice,  to  produce  books  and  papers  in  his  possession,  is 
not  allowed,  after  having  voluntarily  withheld  them  when  demanded  by  his 
adversary,  to  introduce  them  in  evidence  himself. 

Appeal  from  a  jndgraeDt  entered  on  the  report  of  a  referee  in 
favor  of  the  defendant. 

The  defendant  in  this  action  is  a  corporation,  formed,  on  or 
aboat  the  24th  of  October,  1865,  under  the  statute  of  this  State 
providing  for  the  formation  of  manafactaring  corporations. 

Its  object  was  to  mannfactare,  sell  and  use  snbmarine  boats, 
apparatus  or  machines,  and  improve,  sell  and  otherwise  dispose  of 
the  property  of  the  company.  Its  capital  was  fixed  at  $1,000,000, 
divided  into  10,000  shares  of  $100  each,  representing  improvements 
in  submarine  vessels  and  apparatus,  for  which  a  caveat  had  been 
filed  under  the  United  States  patent  laws,  preparatory  to  obtain- 
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ing  a  patent.     The  company  owned  the  invention  and  the  right  to 
letters  patent  for  the  same. 

The  majority  of  the  stock  was  owned  by  the  plaintiff,  who  was 
secretary  and  treasurer  of  the  corporation,  and  by  S.  B.  Clark,  who 
was  its  president.  The  plaintiff  applied  for,  and  procured  patents 
for  the  invention  in  this  and  other  countries,  for  which  he  paid  out 
large  sums  of  money,  which  constituted  the  cause  of  action  for 
which  he  claimed  to  recover ;  the  issue  in  the  action  was  referred 
to  a  referee,  who  reported  in  &vor  of  the  defendant.  Judgment 
was  entered  upon  the  report  and  the  plaintiff  appealed  from  the 
same. 

Henry  E.  Damea^  Jr.j  for  the  appellant 

Fithian  <b  Clark^  for  the  respondent. 

Daihbls,  J. : 

The  evidence  given  by  the  plaintiff,  as  a  witness  upon  the  trial, 
tended  to  prove  that  he  took  proceedings  to  obtain  patents  for  the 
invention  assigned  to  the  defendants,  and  paid  out  the  sum  of  money 
requisite  to  carry  them  on  and  render  them  effectual,  with  the  con- 
currence and  approbation,  and  by  the  request,  of  the  president  and 
other  trustees  of  the  corporation,  and  that  tlie  patents,  when  pro- 
cured in  that  manner  by  him,  had  been  transferred  and  delivered 
to  the  corporation  and  were  afterward  held  by  it  as  its  property. 
This  was  sufficient  to  create  a  prima  facie  right  to  recover  on  his 
part ;  but  his  statement  upon  these  matters  was  controverted  by  the 
evidence  given  by  Clark,  who  was  president  of  the  corporation. 
From  that,  it  appeared  that  the  proceedings  to  procure  the  patents 
were  taken  under  the  joint  concurrence  of  the  plaintiff  and  him- 
self, in  order  to  improve  the  stock  owned  by  them  in  the  corpora- 
tion ;  and  that  they  both  acted  for  themselves  and  not  on  behalf  of 
the  corporation.  He  further  testified  that  the  patents  had  not  been 
tmnsferred  or  delivered  to  the  corporation,  and  that  it  had  received 
no  benefit  from  the  plaintiff's  expenditures.  The  state  of  the  aoconotB 
and  the  character  of  the  correspondence  proved,  tended  to  confirm 
this  view  of  the  plaintiff's  employment.  As  a  whole,  the  evidence 
was  quite  evenly  balanced,  except  as  to  the  receipt  of  the  patents 
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Dy  the  company;  upon  that,  the  preponderance  was  against  the 
plaintiff,  because  his  knowledge  upon  that  subject  seemed  to  be 
dependent  upon  the  information  communicated  to  him  by  Sanborn, 
:  his  successor. 

This  state  of  the  evidence  rendered  the  inquiries,  whether  the 
employment  was  by  the  company  or  for  its  benefit,  or  whether  it  had 
received  the  frnits  of  the  plaintiff 's services  and  expenditures,  matters 
of  fact  for  the  detenu iuation  and  decision  of  the  referee,  and  he  has 
determined  them  in  favor  of  defendant.  This  conclusion  is  final  in  the 
ease,  because  nothing  appears  from  which  it  can  reasonably  be  held 
to  be  improper.  The  minutes  of  a  meeting  of  the  trustees,  held  on 
the  9th  ot  June,  1866,  contained  the  statement  that  the  plaintiff's 
action,  in  procuring  the  patents  was  approved  ;  if  that  had  been 
true,  a  good  reason  would  have  existed  for  sustaining  his  claim  for 
reimbursements,  but  the  defendant's  proof  directly  tended  to  show 
that  such  action  had  not  been  approved,  and  that  the  entry  in  the 
minutes  was  made  by  the  plaintiff  without  authority.  That  theory 
of  the  fact  seems  to  have  been  adopted  as  the  truth  by  the  referee, 
and  the  entry  itself  was  not  permitted  to  continue  in  the  minutes, 
for  it  was  afterward  expunged  by  a  vote  of  the  trustees,  at  what 
seems  to  have  been  a  regular  meeting  of  the  board.  There  was 
nothing,  after  that,  in  the  evidence  showing  any  action  on  the  part 
of  the  corporation  relating  to  the  plaintiff's  services  or  expenditures. 

The  evidence,  tending  to  show  that  the  entry  in  the  minutes  of 
the  meeting  of  the  trustees,  that  the  action  of  the  plaintiff  was 
approved,  was  untrue,  and  inserted  there  by  the  act  of  the  plaintiff 
himself  without  authority,  was  entirely  pertinent  and  proper.  He 
produced  the  entry  as  evidence  that  the  company  had  approved  of 
his  action,  and,  therefore,  had  become  liable  to  refund  the  money 
disbnrsed  by  him  in  the  course  of  its  business ;  and  the  company, 
certainly,  had  the  right  to  avoid  the  inference  by  showing  that  no 
such  approval  was  made,  and  the  entry,  stating  that  it  was,  an 
nntmth  inserted  in  the  minutes  by  the  unauthorized  conduct  of  the 
plaintiff.  In  the  early  progress  of  the  trial,  the  plaintiff,  pursuant 
to  a  notice,  required  the  defendant  to  produce  its  certificate  of 
ineorporation,  the  assignment  of  the  invention  to  Smith,  one  of 
the  oompany's  trustees,  and  the  minutes  of  the  meeting  of  the 
board  of  trustees.    The  books  and  papers  were  not  produced,  and 
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the  plaintiff  then  produced  proof  of  the  certificate  of  incorpora- 
tion and  contents  of  the  assignment.  He  also  proved  the  contents 
of  the  minutes 'so  far  as  to  show  the  entry  of  the  proceedings  of 
the  trustees'  meeting  on  the  ninth  of  June,  containing  his  state- 
ment that  this  action  was  approved,  but  he  did  not  give  proof  of 
the  entry  of  the  proceedings  of  the  meeting  of  the  seventh  of 
November,  at  which  the  statement  of  that  approval  was  expunged. 
After  the  plaintiff  rested,  the  defendant  produced  and  read  the  cer- 
tificate of  incorporation,  the  assignment  of  the  invention  and  its 
improvements  to  Smith,  and  the  record  of  the  meeting  of  the 
trustees,  held  on  the  seventh  of  November.  This  proof  was 
received  after  the  plaintiff  had  objected  to  it  upon  the  ground 
that  the  defendant  should  not  be  allowed  to  make  it  after  having 
failed  to  produce  the  papers  and  the  book,  when  required  to  do  so, 
according  to  the  terms  of  the  plaintiff's  notice,  and  the  plaintiff 
excepted  to  the  ruling  allowing  it  to  be  given.  The  objection  taken 
to  proof  of  the  certificate  of  incorporation  could  not,  in  any  view, 
be  maintained,  because  the  certificate  was  filed  in  the  oflice  of  the 
clerk  of  the  county,  and  had  thereby  become  a  public  record,  and 
accessible  to  one  party,  as  it  was  to  tlie  other ;  and  that  taken  to 
the  production  and  proof  of  the  book  of  minutes,  is  equally  with- 
out foundation,  because  its  object  was  to  prove  the  ^record  of  the 
meeting  of  the  seventh  of  November,  concerning  which  the  plain- 
tiff gave  no  evidence,  and  that  was  all  the  evidence  given  by  the 
defendant  from  the  book.  Under  the  objection  tiaken  by  the 
plaintiff,  it  would  extend  the  rule,  relied  upon  by  the" plaintiff,  alto- 
gether too  far,  to  hold  that  a  party,  required  to  produce  a  book 
upon  the  trial  for  the  benefit  of  the  other  party,  so  as  to  enable  him 
to  prove  and  read  one  portion  of  it,  should,  on  account  of  his  failure ' 
to  do  so,  be  precluded  from  proving  and  reading  an  entirely  differ- 
ent portion  of  its  contents,  and  that  was  what  the  plaintift*  insisted 
upon  by  means  of  his  objections.  What  the  plaintiff  reqiiired,  was 
to  prove  the  portion  of  the  entry  showing  the  statement  of  the 
approval  of  his  action  in  obtaining  the  patents ;  and  the  use  made 
of  the  book  by  the  defendant,  under  the  objection,  was  to  show 
that  the  statement  concerning  it  had  afterward  been  expunged,  at 
what  appears  to  have  been  a  regular  meeting  of  the  board  ol 
trustees. 
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There  cftn  be  no  doubt  but  that  the  rule  of  evidence,  relied  upon 
by  the  plaintiff,  respecting  the  effects  of  omitting  to  produce  the 
books  and  papers  upon  the  trial,  when  required  to  do  so  by  the 
notice  of  tlie  opposite  party,  is  well  settled,  and  besides  that,  it  is 
just  and  wholesome,  and,  in  all  proper  cases,  should  be  observed 
and  applied.  The  party  failing,  after  notice,  to  produce,  books  and 
papers  in  his  possession  or  under  his  control,  is  not  entitled  to  tlie 
favorable  consideration  of  the  tribunal  before  which  the  trial  may 
be  proceeding  as  to  that  part  of  his  cause  of  action  or  defense 
which  may  be  dependent  upon  their  contents ;  and  no  injustice  is 
done  to  him,  after  he  has  voluntarily  witliheld  them  when  they 
were  required  by  his  adversary,  by  excluding  tliem  from  the  case 
upon  his  offer  to  introduce  them.  It  is  but  a  just  consequence  of 
his  own  misconduct  for  the  needless  embarrassment  occasioned  to 
his  adversary.  And  the  rule  of  evidence  existing  on  that  subject 
should  be  enforced  against  the  defaulting  party .''^ 

Under  this  rule,  the  assignment  ought  to  have  been  rejected  by 
the  referee.  But  the  judgment  cannot  be  reversed  because  he  erred 
in  that  respect ;  for  the  proof,  made  by  means  of  them,  was  more 
beneficial  and  important  to  the  plaintiff  than  it  was  to  the  defend- 
ant. In  fact  it  does  not  seem  to  have  been  of  the  least  consequence 
to  the  defendant's  defense.  And  it  was  a  circumstance  in  the 
plaintiff's  favor,  because  it  showed  that  the  title,  received  by  the 
company  for  the  invention  and  improvements  from  Smith,  was  com- 
plete. Although  an  error  on  the  part  of  the  referee  in  allowing 
the  papers  to  be  read,  under  the  circumstances,  it  was  one  which  in 
no  way  produced  any  possible  injury  to  the  plaintiff.  For  that 
reason,  it  cannot  be  allowed  to  invalidate  the  judgment  afterwards 
directed  by  him. 

There  was  no  error  in  allowing  the  defendant's  witness,  Clark, 
to  contradict  what  the  plaintiff  had  been  previously  permitted  to 
state,  concerning  his  employment  by  the  oflScers  and  stockholders, 
to  procure  the  patents  for  the  invention,  nor  in  allowing  him  to 
testify  from  memory  who  the  stockholders  of  the  company  were,  as 
long  as  his  personal  knowledge  enabled  him  to  do  that 

The  case  shows  that  there  was  evidence  from  which  the  referee 

*Doo  V.  Cockell,  6  Car.  ft  P.,  625;  Lewis  v.  HarUey,  7  id.,  405;  Collins  v 
Gathon,  2  Faster  ft  Finlason,  47;  2  Phillips'  Evidence,  5th  Am.  ed.,  447. 
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could  reasonably  find  that  Clark  supplied  part  of  the  money 
expended  in  procuring  the  patents,  and  for  that  reason  lie  was 
warranted  in  finding  the  fact  as  he  ultimately  did,  although  he 
had  previously  stated  generally  that  the  expenditure  was  made  by 
the  plaintiif.  These  findings  are  not  inconsistent,  because,  by  the 
last  one,  no  attempt  was  made  to  change  the  atnount  previously 
stated  to  have  been  expended  by  the  plaintiff.  The  effect  is  that 
Clark  was  found  to  have  advanced  money  as  well  as  the  plaintiff. 

If  the  referee  had  adopted  the  plaintiff's  own  evidence  as  the 
truth,  no  difference  in  the  result  would  have  been  produced  by  it. 
For  he  testified  that  when  he  was  applied  to  by  the  oflicers  of  the 
corporation  to  advance  the  money  for  the  patents,  the  promise 
made  was  that  he  should  be  repaid  by  the  company  for  the  money 
advanced,  as  soon  as  any  money  was  received  into  its  treasury. 
And  he  afterwards  stated  that  **  there  never  was  any  tnoney  in  the  * 
treasury  of  the  company.''  This,  at  the  best,  was  but  a  conditional 
promise,  and  by  the  plaintiff's  own  evidence  it  appeared  that  tlie 
condition,  on  which  it  was  rendered  dependent,  had  never  been 
performed.  If  these  facts  had  been  found  as  he  stated  them,  they 
would  not  have  entitled  him  to  judgment.  But  they  were  not,  for 
the  defendant's  witness,  Clark,  stated  that  no  such  promise  even 
as  that  was  made,  and  the  referee  adopted  that  as  the  truth  in  the 
case. 

All  the  evidence  which  the  defendant  gave  was  admissible  under 
its  answer,  for  it  simply  went  to  show  that  the  theory  on  which  the 
plaintiff  claimed  to  recover  was  not  true  in  point  of  fact 

The  referee's  omission  to  find  the  facts  he  was  requested  to  by  the 
plaintiff's  counsel  can  be  of  no  service  to  him  upon  this  appeal. 
For  if  he  was  wrong  in  declining,  the  remedy  for  its  correction  is 
not  by  way  of  appeal  from  the  judgment.* 

1^0  ground  exists  on  which  the  appeal  taken  can  be  sustained* 

The  judgment  should  therefore  be  affirmed,  with  costs. 


Dayis,  p.  J.,  and  Westbsook,  J.,  concurred. 

Judgment  affirmed,  with  costs. 

*BogeiB  Y.  Wheeler,  63  N.  T.,  9<B. 
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GEORGE  A.  OSGOOD  and  CYRUS  OURTISS,  as  Receivke8 
OF  THB  Columbian  Ins.  Co.,  Plaintiffs,  v.  WM.  S.  TOOLE 
AND  BENJAMIN  D.  LEFEVRE,  Dkfendants. 

Fnmium  note$  —  atiets,  tohen  exhauited — haw  proved — renewal  pf  void  note — 

principal  and  surety. 

Action  by  plainti£b,  as  receivers  of  Columbian  Insurance  Company,  upon  two 
,  promissoiy  notes  la^en  by  defendants  to  the  company  as  *'  security  notes."  Tho 
charter  provided,  in  respect  to  such  notes,  that,  *'  as  between  the  makers  and  tho 
company,  they  shall  be  liable  merely  to  the  extent  of  the  premiums  written  upon 
them,  and  for  loons  and  liabilities  of  the  company  after  the  cash  capital  and  other 
resources  of  the  company  shall  have  been  first  exhausted."  EM^  that  the  word 
exhausted^  as  used  in  the  charter,  does  not  mean  actually  applied  toward  the 
extinguishment  of  liabilities ;  that  the  cosh  capital  and  other  resources  may  pro- 
perly be  said  to  be  exhaustedy  when  the  losses,  which  they  ore  held  to  meet,  oro 
oonoededly  greater  than  their  amount. 

At  the  trial,  the  testimony  of  the  book-keeper  and  secretary  of  the  company, 
and  also  of  the  cashier,  who  was  clerk  of  the  receivers,  as  to  the  condition  of  the 
affairs  of  the  company  at  the  time  of  the  appointment  of  the  receivers,  was 
admitted.  BM^  that  this  was  proper ;  that  the  witnesses  possessed  the  requisite 
knowledge,  and  that  the  adjustment  of  liabilities  by  the  receivers,  who  are  officers 
of  the  court,  is  prima  faeie  evidence  in  suits  brought  to  recover  upon  premium  or 
security  notes. 

Each  of  the  notes  was  payable  seven  months  after  its  date.  JSUcf,  that  the  fact 
that  one  of  them  was  given  in  renewal  of  a  note  which  was,  in  violation  of  the 
charter,  made  payable  twelve  months  after  date,  furnished  no  defense  to  it 

The  makers  of  such  a  note  and  the  company  did  not  stand  to  each  other  in  the 
relation  of  principal  and  sureties. 

This  case  having  been  tried  before  a  jury,  and  a  verdret  having 
been  rendered  in  favor  of  the  plaintiffs,  the  court  directed  the 
exceptions  to  be  heard  in  the  first  instance  at  the  General  Term. 
At  the  time  the  notes  in  suit  were  given,  the  makers  of  such  notes 
were,  by  the  charter  of  the  company,  entitled  to  a  dividend  from 
the  profits  of  the  company,  if  enough  remained  after  paying  certain 
dividends  to  the  stockholders.  The  dividend  was  to  be  paid  in 
scrip,  and  the  certificates  declared  the  person  receiving  them  to  be 
entitled  to  a  certain  portion  of  the  invested  funds  of  the  company, 
and  to  an  annual  interest  thereon  not  to  exceed  six  per  cent,  and 
a  proviso  that  the  amount  named  therein  was  liable  fof 
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any  fature  loss  of  the  company.  After  tlie  notes  in  suit  were 
made,  the  company  passed  a  resolution  altering  the  tariff  and 
agreeing,  in  future,  to  ^^  return  in  cash,  at  the  end  of  each  fiscal  year, 
fifteen  pef  cent  of  all  premiums  paid  and  earned  during  the  year 
in  lieu  of  scrip,  at  the  option  of  the  dealer,  such  option  to  be  sfgni- 
fied  at  the  time  of  application."  The  defendants  claimed  that  the 
relation  existing  between  the  company  and  themselves  was  that  of 
principal  and  sureties,  and  that  by  this  change  in  the  mode  of  con- 
ducting the  business  they  were  discharged. 
The  other  facts  appear  in  the  opinion. 

A.  R.  DyeUy  for  the  defendants. 

D.  D.  JFteldy  for  the  plaintiffi. 

Davis,  P.  J. : 

This  case  comes  here  upon  exceptions  ordered  to  be  heard  in  the 
first  instance  at  Oeneral  Term. 

The  plaintiffs  are  receivers,  duly  appointed,  of  the  assets  and  pro- 
perty of  the  Columbian  Insurance  Company.  The  action  is  brought 
upon  two  promissory  notes,  one  of  which  is  dated  the  11th  day 
of  December,  1861,  for  $840,  payable  to  the  order  of  the  Colum- 
bian Insurance  Company  seven  months  afler  date ;  the  other,  dated 
the  11th  of  July,  1861,  for  $930,  payable  to  the  order  of  the  said 
company  seven  months  after  date. 

The  plaintiffs  claimed,  and  the  jury,  under  the  charge  of  the 
court,  have  found,  that  the  notes  were  given  as  security  notes  in 
advance  of  premiums,  with  intent  that  they  should  be  held  and 
owned  by  the  company,  under  the  provisions  of  its  charter.  The 
charter  provided,  in  respect  of  such  notes,  that  ^^  they  shall  be 
drawn  to  the  order  of  the  company,  and  made  payable  within 
twelve  months  from  date ;  as  to  third  parties,  they  sliall  be  deemed 
the  absolute  property  of  the  company,  and  may  be  used  for  the 
payment  of  losses  and  liabilities,  and  for  any  other  purpose  con- 
uected  with  the  business  of  the  company ;  and,  when  negotiated 
and  in  the  hands  of  such  third  parties,  shall  not  be  subject  to  any 
equitable  claim  or  offset  as  between  the  makers  and  the  company; 
whether  existing  at  the  time  of  their  negotiation  or  accruing  after 
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wards;  as  between  the  makers  and  the  company  they  shall  be  liable 
merely  to  the  extent  of  the  premiums  written  upon  them,  and  for 
losses  and  liabilities  of  the  company  after  the  cash  capital  and 
other  resources  of  the  company  shall  have  been  first  exhausted." 

The  first  exception  arises  upon  the  ruling  of  the  judge  at  cir- 
cuit, allowing  the  testimony  of  the  book-keeper  and  secretary  of  the 
company,  and  also  of  tlie  cashier  of  the  company,  who  was  clerk 
of  the  receivers,  as  to  the  condition  of  the  affairs  of  the  company 
at  the  time  of  the  appointment  of  the  receivers.  The  objections 
were,  that  the  evidence  was  incompetent,  that  the  witness  was  not 
shown  to  have  such  knowledge  upon  the  subject  as  would  authorize 
him  testate,  and  that  an  adjustment  and  admission  of  liabilities  by 
the  receivers  were  not  evidence  of  their  existence  as  against  the 
defendants.  Neither  of  these  objections  was  well  taken.  It  was 
clearly  competent  to  show  the  extent  of  liabilities  and  the  amount 
of  assets,  as  bearing  upon  the  question  of  the  exhaustion  of  cash 
capital  and  resources  under  the  charter.  The  witnesses  were  pos- 
sessed of  the  requisite  knowledge  to  answer  the  questions  put  to 
them  respectively,  and  they  answered  to  facts  within  their  know- 
ledge ;  and  lastly,  the  adjustment  of  liabilities  by  the  receivers,  who 
are  officers  of  the  court,  Sa  prima  fade  evidence  of  the  existence  of 
Bucb  liabilities,  when  suits  are  brought  to  recover  upon  premium  or 
secnrity  notes.  The  objection  was  not  pointed  to  the  non-production 
of  the  papers  showing  the  official  adjustment  by  the  receivers.  These 
witnesses  showed  that  the  adjusted  liabilities  of  the  company  were 
about  $2,700,000,  and  the  unadjusted  about  $500,000  or  $600,000 ; 
that  the  assets  were  between  $400,000  and  $500,000,  exclusive 
of  what  were  called  the  Alabama  claims,  which  are  stated  at  about 
$700,000,  the  latter  being  as  yet  unsettled ;  these  facts  showed  that 
it  was  not  possible  for  the  assets  of  the  company  to  pay  a  dividend 
to  creditors  beyond  thirty  or  forty  per  cent,  even  if  the  Alabama 
claims  should  be  recovered  in  full.  Upon  this  state  of  facts  the 
learned  judge  charged  the  jury,  '^  that  if  the  cash  capital  and  other 
resources  were  substantially  exhausted,  and  it  is  apparent  that 
there  is  not  the  slightest  shadow  of  doubt  that  the  assets  of  the 
company  are  not  sufficient  to  meet  the  amount  of  the  losses,  that 
then  the  representatives  of  the  company  would  have  the  right  to 
call  upon  the  makers  of  these  security  notes  to  respond."    To  this 
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part  of  the  charge  there  was  an  exception.  We  think  the  charge 
was  qnito  as  favorable  to  defendants  as  they  were  entitled  to.  The 
word  exhaustedj  as  nsed  in  the  charter,  does  not  mean  actually 
applied  toward  the  extinguishment  of  liabilities.  The  cash  capita* 
and  other  resources  may  properly  be  said  to  be  exhausted  when  the 
losses,  which  they  are  held  to  meet,  are  ooncededly  greater  than 
theii  amount.  It  was  in  that  sense  the  word  was  used.  The  con- 
struction claimed  by  the  defendants  would  require  that  every  asset 
should  be  first  reduced  to  money  and  then  paid  out  in  full  before 
the  security  notes  could  be  enforced,  and  the  result  would  be,  in 
this  case,  that  the  creditors  would  be  postponed  till  the  end  of  the 
seemingly  interminable  contest  in  congress,  whether  the  money 
recovered  from  Great  Britain,  under  the  treaty,  shall  be  equitably 
applied  to  the  claims  of  insurance  companies  like  those  in  the  hands 
of  plaintiffs,  or  arbitrarily  confiscated  by  the  brutumftdmen  of  the 
government.  The  defendants  also  insist  that  the  notes  in  suit  were 
void  because  given  in  renewal  of  notes  payable  ^'  twelve  months 
after  date."  instead  of  '^  within  twelve  months."  It  was  held  in 
Osffood  V.  Toplitz*  that  this  departure,  in  form,  from  the  language 
of  the  charter,  was  fatal  to  the  validity  of  the  security  notes.  We 
are  not  driven  to  show  that  that  decision  was  unsound  because  this 
case  is  not  within  its  facts.  The  notes  in  suit  are  payable  at  seven 
months  after  date,  and  therefore  vnthin  Pwelve  months  /  and  the 
fact  that  one  of  them  was  given  in  renewal  of  a  note  which  was 
payable  twelve  months  after  date,  is  not  material,  because  it  would 
be  the  duty  of  the  court,  for  the  protection  of  the  creditors  of  the 
company,  to  hold  that  the  new  note  was  given  to  cure  the  inad- 
vertent error  of  the  first  one.  A  note  given  in  place  or  renewal  of 
one  absolutely  void  by  statute,  which  excludes  the  vice  thiit 
destroyed  the  former,  may  be  enforced,  f 

There  was  no  such  relation,  in  our  judgment,  of  principal  and 
surety  between  the  company  and  the  defendants  as  vitiated  the 
obligations  of  the  latter  by  the  changes  made  by  the  company  in 
the  mode  of  doing  its  business,  under  the  resolution  of  August, 
1801.    It  was  no  change  in  the  contract  of  defendants,  nor  did  it 

*8  Lansing,  ISi. 

t  Hammond  v.  Hopping,  18  Wend.,  605 ;  Gonlding  v.  Davidaon,  26  K.  T^  (M  • 
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operate  to  effect  one;  and  althoagh  this  note  was  aecuritj  for 
croditore  in  certain  events,  yet  it  was  not  in  the  nature  of  the 
obligation  of  surety,  whose  rights  are  strioiissimi  jurisj  and  who, 
upon  any  change  of  the  terms  of  his  liability,  without  his  own 
consent,  may  always  say,  "  nan  /uso  /aedera  veni.^  To  apply  that 
rale  to  notes  given  as  premium  or  security  notes,  under  the  charters 
of  the  insurance  companies,  would  inject  a  virus,  fatal  to  all  protec- 
tion for  their  creditors. 
We  think  the  plaintiffs  are  entitled  to  judgment  upon  the  verdict. 

Daniels  and  Wkstbbook,  JJ.,  concurred. 

Judgment  for  plaintiffs. 


STEPHEN  KEOM,  Subvivob,  b?to.,  Ebspondent,  v.  JOHN  J. 

LEVY,  Appellant. 

Mmufranda — tohsn  admimUe  a$  eeidence — dtfeetiw  peirfarmanee — dtfeTue  qf. 

Entries  in  a  book,  which  the  witness  swears  he  knew  to  be  correct  when  made, 
tiiat  he  saw  most  of  the  entries  when  made  or  veiy  soon  after,  and  that  the  book 
pnidnoed  was  the  original,  are  properly  admitted  In  eyidence.  When  the  witness 
testifies,  of  his  own  knowledge,  of  the  accuracy  of  the  prices  charged,  and  that 
wofk  was  done  and  materials  were  furnished  between  certain  times,  bat  that  he 
oonki  not  gire  the  dates  when  each  item  was  done  or  furnished  without  looking 
at  the  bcK^E, — Mtf,  that  it  was  proper  to  read  from  the  book  the  dates  and. 
amoonts  which  could  not  otherwise  be  given. 

A  party  may  retain,  without  compensation,  the  benefits  of  a  partial  perform- 
ance only  when,  from  the  nature  of  the  contract,  he  must  receive  such  benefits  in 
advance  of  a  fnU  performance,  and  when,  by  its  terms  or  Just  construction,  he  is 
under  so  legal  obligation  to  pay  until  the  performance  is  complete ;  otherwise  the 
party  receiving  the  benefit  of  insufficient  performance  must  find  his  relief  in 
danagesL 

Appsal  from  a  judgment  in  the  Supreme  Coart,  in  favor  of  the 
plaintiffs,  entered  on  the  report  of  a  referee. 

This  action  was  brought  to  recover  a  balance  of  account  for 
work  done  and  materials  furnished  bj  the  plaintiff  and  John  A. 
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Schenck,  as  partners,  for  the  defendant  The  referee  reported 
sixty-three  dollars  and  twenty-three  cents,  together  with  interei»t  on 
the  same  from  the  8th  day  of  June,  1864,  to  be  dae  to  tlib 
surviving  ph»intiff.  From  the  judgment  entered  upon  the  report 
the  defendant  appealed. 

If.  B.  Haxte^  for  the  appellant. 

Cdlea  Morri^y  for  the  respondent. 

Daniels,  JT.  : 

The  plaintiff's  demand  was  proven  in  part  by  his  own  evidence, 
accompanying  the  book  of  account  kept  by  his  deceased  copartner. 

He  was  asked  what  he  know  about  the  entries  in  the  book,  and 
the  defendant  objected  to  the  inquiry  as  irrelevant  and  incompe* 
tent,  because  it  appeared  that  hie  copartner  kept  the  book  exclusively, 
and  the  knowledge  of  the  witness  must  necessarily  be  secondary 
evidence,  and  he  should  be  confined  to  his  knowledge  of  work 
done  for  the  defendant. 

These  objections  were  very  properly  overruled,  because  the 
question  simply  required  the  witness  to  state  what  knowledge  he 
had  concerning  the  entries ;  and  his  answer  clearly  showed  the  pro- 
priety of  the  inquiry,  for  he  merely  said  that  at  the  time  they  were 
made  he  knew  them  to  be  correct.  The  exception  taken  to  this 
ruling  of  the  referee  has  no  colorable  support  to  sustain  it. 

Upon  his  cross-examination,  this  witness  stated  that  he  kept  all 
the  memoranda  from  which  the  entries  were  transcribed.  That 
they  were  usually  made  on  a  slate  kept  for  that  purpose,  and  tran- 
scribed from  that  into  the  book  by  Mr.  Schenck,  sometimes  every 
day  and  sometimes  at  intervals  of  two  or  three  days,  and  that  he 
generally  assisted,  reading  them  from  the  slate.  The  items  them- 
selves, he  stated,  were  taken  orally  from  the  workmen  and  some 
from  himself.  These  memoranda  were  of  work  done  by  himself 
and  the  other  workmen,  and  all  the  work  they  and  he  did. 

He  stated  farther,  that  he  saw  most  of  the  entries  at  the  time 
they  were  made,  or  very  soon  after,  and  that  he  believed  the  book 
produced  to  be  the  original.    It  also  appeared  that  the  firm  did 
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work  for  the  defendant.    This  evidence  was  suflicient  to  allow  the 
book  to  be  received  as  evidence  in  the  case.* 

After  it  was  given,  and  before  the  book  was  received,  the  witness 
stated  that  he  could  relate,  of  his  own  knowledge,  what  the  first 
work  was,  which  was  done  bj  the  plaintiff  for  the  defendant.  And 
as  he  was  about  to  read  from  the  book,  the  defendant  objected  that 
the  entries  in  the  book  were  not  evidence,  for  the  reason  that 
Schenck  was  the  proper  person  to  prove  thiem,  and  that  the  evi- 
dence of  the  witness,  reading  from  the  book,  was  secondary  and 
incompetent. 

These  objections  were  overruled  and  the  defendant  excepted. 
The  witness  was  then  about  proceeding  with  the  reading  of  the 
entries,  when  it  was  agreed  lie  could  use  the  bill  of  particulars 
instead  of  the  booV,  and  he  did^so.  But,  before  reading  from  it,  he 
stated  that  he  could  testify,  of  his  own  knowledge,  of  the  accuracy 
of  every  item  in  the  bill  as  to  prices,  and  knew  they  were  reason- 
able; and  added,  further,  that  the  work  and  material,  mentioned 
in  the  bill,  was  done  and  furnished  by  plaintiff  for  the  defend- 
ant, all  between  May  10th  and  October  26th,  1862.  But  he  could 
not  give  the  dates  without  looking  at  the  book,  and  he  then  read 
from  the  bill  of  particulars. 

As  the  items  were  authenticated  by  the  evidence  which  the  wit- 
ness gave,  there  was  no  impropriety  in  allowing  him  to  read  them, 
for  the  purpose  of  supplying  the  dates  and  amounts  which  could 
not  be  otherwise  given. f 

In  the  case  of  Hussell  v.  Hudson  Rvoer  R.  Ji.  Co.^X  it  was  held 
that  a  memorandum  might  be  so  used  by  a  witness,  when  it  appeared 
to  have  been  made  on  or  about  the  time  of  the  transaction  to  which 
it  relates ;  that  its  accuracy  is  duly  certified  by  the  oath  of  the  wit- 
uesB ;  and  that  there  is  necessity  for  its  introduction,  on  aoi^ount 
of  the  inability  of  the  witness  to  recollect  the  facts  §  Within 
these  authorities,  it  was  entirely  proper  to  allow  the  witness  to  read 
from  the  bill,  as  that  was  substituted  by  consent  for  the  book,  for 

•  Scklcf  T.  Hatber,  20  Wend.,  73, 75,  77;  Merrill  v.  Ithaca  and  Oswego  R  R 
Co.,  10  Wend.,  586. 
tlChnenleaf  on  Evidence,  8  480.        }17N.Y.,  181  faid.,  14a 
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of  defense,  or  reserve  it  for  an  independent  action  in  his  own 
behalf.* 

By  omitting  to  allege  it  in  his  answer,  he  most  be  presumed  to 
have  elected  not  to  rely  upon  it  as  a  defense  to  the  claim  made  by 
the  plaintiff  for  the  work  done  npon  the  card-cntters.  As 
this  defense  was  not  involved  in  the  action,  it  is  unnecessary 
to  examine  the  defendant's  exception  to  the  evidence  given,  show- 
ing that  the  defendant  made  no  claim  that  the  work  done  or  mate 
rials  furnished  for  the  card-cutters,  were  in  any  respect  defective. 

At  the  same  time  no  reason  exists  for  doubting  its  propriety, 
since  it  would  have  a  slight  tendency,  certainly,  to  show  that  both 
had  proved  satisfactory. 

The  breach  of  the  contract  made  by  the  plaintiff  and  his  partner, 
for  planing  and  cutting  the  back  form,  was  set  forth  in  the  answer. 

And  the  defendant  was  allowed  $125  by  way  of  damages  for  its 
non-performance.  It  was  claimed  that  a  farther  allowance  should 
have  been  made  for  the  difference  in  the  value  of  the  form  and 
the  price  for  which  it  would  sell  as  old  metal.  This  claim  was 
made  upon  the  ground  that  it  had  been  rendered  useless  by  the 
work  performed  upon  it.  The  only  evidence,  supporting  that 
position,  was  that  which  the  defendant  himself  gave  as  a  wit- 
ness, while  that  of  Hookey  and  Tucker,  who  were  produced  as 
witnesses  in  his  behalf,  failed  to  sustain  him  in  this  respect. 

They  described  it  as  a  casting  on  which  work  had  been  done,  but 
not  in  such  a  manner  as  to  injure  it.  The  evidence  they  gave  fully 
justified  the  referee  in  his  conclusion  upon  this  subject. 

But  one  of  these  witnesses,  who  seems  to  have  been  fully  com- 
petent to  form  an  accurate  judgment  as  to  the  expense  of  perform- 
ing the  agreement  made,  testified  that  it  would  cost  $150  to  do  the 
work  upon  it  which  the  plaintiff  and  his  partner  undertook  to 
perform ;  and  that  ten  or  fifteen  dollars^  worth  of  the  work  only 
had  been  done  upon  it. 

That  does  not  appear  to  have  been  allowed  to  the  plaintiff,  and 
cannot  be  said  to  be  included  in  the  bill  of  particulars.  The 
defendant  has  consequently  derived  that  amount  of  benefit  from 
tlie  partial  performance  shown,  without  cost  or  expense  npon 

*  GiDespie  v.  Torranoe,  S6  N.  T.,  800,  800, 81U 
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bis  part ;  to  complete  the  work  contracted  for,  required  an  expendi- 
ture of  $135  or  $140.  And  that  included  the  contract  price  of 
fifteen  dollars,  which  the  defendant  agreed  to  pay  the  plaintiff  and 
Lis  partner  for  it. 

As  that  was  not  paid  by  the  defendant,  but  wonld  have  been,  if 
I  lie  contract  had  been  performed  by  them,  it  should  be  deducted 
fi-om  the  damages  arising  out  of  their  failure  to  perform. 

And  that  dedaction  will  reduce  the  damages  to  the  amount 
allowed  by  the  referee. 

It  placed  the  defendant  precisely  where  he  would  have  been  if 
that  agreement  had  been  performed  as  it  should  have  been. 

No  reason  can  be  found  for  doubting  the  legality  of  the  conclu- 
sions  stated  by  the  referee. 

The  judgment,  therefore,  should  be  aflSrmed,  with  costs. 


Davis,  P.  J.,  and  Wsstbbook,  J.  concurred. 
Judgment  affirmed. 


RODMAN  M.  PRICE,  Plaintiff,  v.  ERASMUS  D.  KEYES 
AND  EDMUND  SCOTT,  Impleaded  with  THEODORE 
PAYNE  AND  SQUIRE  P.  DENY,  Defendants. 

Sk^Uotu — limn  heard — offent^  token  itabiefor  sale  of  prindpaPs  property — damO" 

gee — how  determined. 

Where  exceptions  are  taken  at  the  trial,  the  Code  has  provided  three  different 
modes  of  reviewing  them  :  hy  an  appeal  from  the  Judgment ;  by  a  motion  for  a 
new  trial  upon  them  at  the  General  Term,  when  the  judge  before  whom  the 
cause  was  tried  directs  that  they  be  heard  in  the  first  instance  at  the  General 
Term ;  and  by  a  motion  for  a  new  trial  at  the  Circuit  or  Special  Term. 

The  Special  Term  cannot  hear  a  motion  for  a  new  trial,  while  an  order,  direct- 
ing the  exceptions  to  be  heard  in  the  first  instance  at  the  General  Term,  continues 
m  force. 

In  an  action  brought  to  recover  damages  for  the  wrongful  sale  and  conversion 
of  a  large  amount  of  real  estate,  owned  by  the  plaintiff  and  sold  by  the  present 
defendants  as  his  agents,  held^  that  the  defendants  were  not  liable  for  any  error 
of  Judgment  on  their  part,  or  for  injudiciously  making  the  sale  in  order  to  avoid 
the  eflect  of  an  attachment  law  taking  effect  the  next  day,  under  which  the 
plaintilTs  non-resident  creditors  could  attach  and  seize  his  properQr,  but  thai 
Hun — Vol.  L        23 
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they  could  only  be  held  liable  for  designedly  selling  his  property  for  their  own 
benefit  or  for  the  purpose  of  depriving  him  of  the  benefit  of  it. 

The  defendants  being  Jointly  charged  with  a  fraudulent  sale  of  plaintiffs  pro- 
perty, the  court  decided  that  all  evidence,  competent  for  any  purpose,  against 
either  defendant,  should  be  received  and  afterward  distinguished  and  appliel  u 
the  case  should  require.    HM,  that  this  was  a  proper  rule  to  adopt 

To  constitute  a  ratification  by  means  of  acquiescence  or  the  omission  to  make 
the  unauthorized  act  of  the  agent  the  subject  of  objection,  the  principal  must  liave 
information  giving  him  notice  of  what  may  have  been  done  to  his  prejudice,  and, 
without  such  information  there  can  be  no  ratification  where  the  principal  received 
nothing  from  the  transaction  and  no  part  of  the  proceeds  haVe  been  applied,  with 
his  assent,  to  his  benefit. 

Where  a  person  tortiously  disposes  of  another's  property,  he  cannot  disclun^ 
himself  from  the  consequences  of  his  act  by  applying  the  proceeds  in  payment  of 
its  owner^s  debts,  without  his  authority  or  assent. 

The  property  was  sold  by  the  defendants  on  the  80th  of  June,  1853,  and  the 
court  allowed  the  Juiy  to  regulate  the  amount  of  their  verdict  according  to  the 
value  of  the  property  during  the  residue  of  the  year.  Beld^  that  this  w&s  proper. 
The  owner  should  be  allowed  the  fair  value  of  the  property,  wrongfully  taken 
from  him,  to  be  ascertained  according  to  its  market  price,  within  a  reasonable 
period  after  the  commission  of  the  wrong ;  and  where  it  consists  of  a  number  of 
parcels,  amounting  in  value  to  a  large  sum,  a  period  of  six  months  is  not  unrea- 
sonable. 

This  case  was  tried  before  a  jury,  at  the  New  York  circuit,  on 
the  23d  of  May,  1864,  and  a  verdict  rendered  against  the  defend- 
ants for  $129,699.15. 

Exceptions  having  been  taken  to  questions  of  law  arising  during 
the  progress  of  the  trial,  the  court  directed  the  exceptions  to  be 
heard  in  the  first  instance  at  the  General  Term,  and  that  in  the 
meantime  the  judgment  be  suspended.  The  facts  are  stated  in 
the  opinio^. 

FuUertoriy  Knox  (k  Crosby^  for  defendant  Scott,  insisted  that 
the  court  erred  in  leaving  to  the  jury  the  question  whether  or  not 
Price's  instructions  to  Koyes  to  sell  in  parcels  ever  came  to  Scott's 
knowledge.  {Harris  v.  WUaon^  1  Wend.,  511 ;  SmaU  v.  Smithy  1 
Denio,  586 ;  Storey  v.  Brennarij  15  N.  Y.,  526.) 

John  Chetwoody  for  defendant  "Keycs,  insisted  that  the  four  years' 
sibnce  of  Price,  after  being  advised  of  the  sale,  was  a  conclusive 
answer  to  the  action.  (Dunlap's  Paley  on  Agency,  3d  Am.  from  3d 
Lon.  ed.,  p.  31,  side  paging ;  Story  on  Agency,  §§  255,  258 ;  Gaimsi 
V.  Bleeaker^  12  Johns.,  300 ;  Bertvick  v.  Dusenherryj  32  How.  Pr., 
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348 ;  BridenhecJcer  v.  LoweU^  32  Barb.,  19 ;  PHnoe  v.  Clark,  1 
B.  &  Cress.,  186 ;  Smith  v.  Cologan,  2  T.  R.,  188,  in  note.)  That  the 
rule  of  damages  laid  down  by  the  court  was  wrong.  {Suydam  v. 
^Jenkins,  3  Sandf.,  614;  Jeg<m  y.Vwian,  L.  R.  [6  Oh.  Ap.],  760, 
Bartholomew  v.  Jackson^  20  Johns.,  28.)  The  charge  that  if  tl^e 
plaintiif  had  acquiesced  in  the  payment  of  his  debts,  a  deduction 
should  be  made  to  that  amount  from  the  damages  otherwise  recov- 
erable, was  erroneous ;  such  an  acquiescence  would  have  ratified  the 
whole  transaction,  including  the  sale  itself.  {Benedict  v.  Smith, 
10  Paige,  130 ;  Wilson  v.  PovUer,  Strange,  869 ;  Story  on  Agency, 
§§  239, 250 ;  Moes  v.  Roseie  Co.,  6  Hill,  143 ;  Bristow  v.  Whitmore, 
9  Clark's  House  of  Lords  Cases,  404, 408, 413 ;  Oredey  v.  Moueley, 
3  De  G.,  Fisher  and  Jones,  445,  446 ;  dark  v.  Perier,  Freeman's 
Chy.,  48 ;  S.  C,  2  Eq.  0.  Abr.,  707.) 

Aahbd  Green  and  J.  S.  Z.  Oummin8j  for  plaintiff,  insisted  that 
the  Special  Term  had  no  power  to  entertain  the  motion  for  a  new 
trial.  {Hoxie  v.  Oreene,  37  How.,  97 ;  Cronk  v.  Cornfield,  31  Barb., 
171 ;  Dickinson  v.  Wason,  48  Barb.,  413 ;  Purchase  v.  MaUeson, 
25  N.  Y.,  211;  Taylor  v.  Harlow,  11  How.,  285;  Morange  v. 
Morris,  20  How.,  257;  Hbtchkins  v.  Bodffe,  38  Barb.,  119.) 

Daiobls,  J. : 

Whsn  the  trial  of  this  cause  was  completed  at  the  circuit,  the 
learned  justice  who  presided  ordered  the  exceptions,  taken  by  the 
defendants,  to  be  first  heard  at  the  General  Term,  and  judgment  to 
be  in  the  meantime  suspended.  The  order  in  this  respect  was 
strictly  in  conformity  with  the  provision  made  by  section  265  of 
the  Code  of  Procedure,  and  it  was  probably  made,  as  such  orders 
usually  are,  as  a  matter  of  practice,  at  the  instance  or  solicitation, 
and  to  promote  what  may  at  the  time  have  been  considered  the 
convenience,  of  the  defendant.  It  is  not  important  for  the  disposi- 
tion of  the  case  whether  that  was  the  fact  or  not,  because  the 
consequences  of  the  order  would  be  the  same,  even  if  it  had  been 
made  at  the  instance  of  the  learned  justice  himself;  but  such  orders 
are  not  usually  made  in  that  way,  particularly  where  the  defeated 

4 

party  manifests  any  disposition  to  withhold  his  assent.    No  such 
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dissent  appeal's  to  have  been  indicated  in  the  present  case,  and  it 
is  to  be  presumed  that  none  existed. 

By  the  order  made,  the  ease  was,  in  effect,  sent  to  the  General 
Term  for  two  pnrposes.  First,  to  enable  the  defendants  to  move 
for  a  new  trial  upon  their  exceptions ;  and  secondly,  for  judgment 
to  be  pronounced  there  in  case  the  motion  should  prove  unsuccess- 
ful. Where  exceptions  are  taken,  the  Code  has  provided  for  three 
different  modes  of  reviewing  them :  it  may  be  done  by  an  appeal 
from  the  judgment,  by  a  motion  for  a  new  trial  upon  them  at  the 
General  Term,  under  such  an  order  as  was  made  in  this  case,  and 
by  a  motion  for  a  new  trial  at  the  circuit  or  Special  Term.  In  the 
latter  instance,  an  application  may  also  at  the  same  time  be  made 
for  a  new  trial,  because  of  the  misdirection  of  the  court,  or  for 
the  reason  that  the  verdict  has  been  rendered  either  without  evi- 
dence or  against  the  evidence  appearing  in  the  case.*  This  court 
has  always  possessed  tliat  power,  and  there  is  nothing  in  the  Code 
by  which  it  has  either  been  abrogated  or  abridged.  A  different  view 
of  the  law  was  suggested  by  the  judge  who  delivered  the  opinion  in 
Parker  v.  Jervis^^  but  it  was  not  necessary  for  the  decision  of  the 
case,  and  probably  was  not  concurred  in  by  the  other  members  of 
the  court.  %  Several  years  after  the  order  was  made,  directing  the 
exceptions  in  tliis  cause  to  be  first  heard  at  the  General  Term, 
such  an  application  was  made  to  the  Special  Term  by  the 
present  defendants ;  it  was  opposed  because  of  that  direction,  but 
the  objection  was  overruled  by  the  court,  and  the  application  was 
formally  lieard  and  denied.  Both  parties  have  appealed  from  the 
order  which  was  then  made,  the  plaintiff  claiming  that  the  appli- 
cation shpuld  not  have  been  heard  at  all,  on  account  of  the  direc- 
tion which  was  given  to  the  case  at  the  circuit,  and  the  defendants 
insisting  that  the  verdict  should  have  been  set  aside  and  anew  trial 
ordered. 

Wliile  the  unqualified  power  to  hear  a  motion  for  a  new  trial 
flfter  verdict,  has  been  given  to  the  Special  Term,  its  exercise  has 
not  been  reserved  in  a  case  where  a  previous  direction  has  been 
made  that  the  motion  shall  be  heard  on  the  exceptions,  in  the  first 
instance,  at  the  General  Term.     Such  an  order,  as  well  as  the  pro* 

m 

•  Code,  §  2S5  ;  Macy  v.  Wheeler,  30  N.  Y.,  231.  fS  Kcyes,  271. 

X  Smith  y.  j£tna  Iqs.  Co.,  49  N.  T.,  211, 216. 
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visiou  of  the  law  allowing  it  to  be  made,  contemplates  a  different 
conrse  of  proceeding  after  it  has  been  made,  and  that  is,  that  the 
motion  most  be  first  heard  at  the  General  Term  and  the  judgment 
on  the  case  be  there  pronounced.  The  provision  of  the  Code,  con- 
tained in  the  section  already  referred  to,  is  mandatory  on  this  sub- 
ject And  yet,  if  the  Special  Term  can  entertain  and  dispose  of  a 
motion  for  a  new  trial  while  an  order  continues  in  force,  sending 
the  exceptions  in  the  first  instance  to  the  General  Term,  the  force 
and  effect  of  that  provision  can  be  at  once  defeated.  For,  if  tho 
verdict  can  be  set  aside  by  the  Special  Term,  the  exceptions  cannot 
be  heard  at  the  General  Term,  and  judgment  cannot  be  given  there, 
if  the  case  proves  to  be  in  such  a  condition  as  to  require  that  dis-  , 
position  to  be  made  of  it.  In  that  way,  the  practice  devised  by  the 
Code  for  one  purpose,  could  be  made  the  means  of  nuUitying  its 
provision  for  another.  That  could  not  have  been  the  design  of  any 
part  of  the  system  created  by  it.  By  giving  the  court  the  power 
to  send  the  case  on  the  exceptions,  in  the  first  instance,  to  the  Gene- 
ral Term,  it  must  have  been  intended,  when  such  a  direction  should 
be  given,  that  the  entire  case,  so  far  as  it  might  involve  a  review  ot 
the  trial,  would  be  there  considered  and  disposed  of.  This  neces- 
sarily follows  from  the  nature  of  the  direction  given,  and  the  dis- 
position to  be  made  upon  the  hearing  of  the  case,  unless  a  new 
trial  be  ordered ;  then  judgment  must  be  ordered  upon  the  verdict. 
This  operates  as  a  restriction  on  the  general  power  conferred  upon 
the  Special  Term  to  hear  and  determine  motions  for  new  trial. 
That  allows  tliat  practice  to  be  pursued  except  when  such  an  order 
lias  been  made  as  was  directed  in  tliis  case,  and  then  the  implication 
is  clear  that  the  case  must  be  heard  and  disposed  of  by  the  General 
Term.*  The  Special  Term,  therefore,  should  have  dismissed  the 
appplication  made  to  it  for  a  new  trial,  instead  of  hearing  and 
denying  itf 

The  only  remedy  available  to  the  defeated  party,  where  an  order 
has  been  made,  sending  the  case,  in  the  first  instance,  to  the  General 
Term,  while  that  direction  remains  undisposed  of,  is  to  bring  on 
the  motion  for  a  new  trial  before  that  court.  And  that,  from  the 
sature  and  terms  of  the  direction,  must  be  heard  only  upon  the 

*Be&ttie  ▼.  Niagara  Savings  Bank,  41  How.,  187. 

t  Devoe  v.  Hackley,  8  BobertBon,  679 ;  Morange  v  Morris,  20  How ,  257, 268. 
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exceptions  taken  during  tlie  trial.  The  right  to  move  in  the  first 
instance  at  the  General  Term  is  reserved  exclusively  to  a  class  of 
cases  dependent  solely  upon  the  law.  For  it  is  only  legal  point9 
which  can  be  raised  and  presented  by  exceptions ;  and  it  is  the 
exceptions,,  and  nothing  beyond  them,  which  the  court  is  permitted 
to  order  to  be  first  heard  at  the  General  Term.  They  are  the  sub- 
jects which  that  court  is  required  to  hear,  and  upon  their  being 
found  to  be  well  taken  a  new  trial  must  be  directed,  while  if 
they  are  unsustained  the  court  must  pronounce  judgment  in  favor 
c»f  the  successful  party.*  Exceptions  can  be  taken  only  to  rulings 
made  by  the  court  during  the  progress  of  the  trial.  They  cannot 
bo  presented  to  the  conclusions  of  the  jury,  and  do  not  bring  up 
the  point  for  consideration,  whether  or  not  the  verdict  has  been 
rendered  either  without  or  against  the  evidence.  Upon  the  hearing 
of  the  exceptions,  in  the  first  instance,  by  the  General  Term,  that 
point  cannot  be  brought  before  the  court.f 

The  action  was  brought  to  recover  damages  arising  out  of  the 
wrongful  sale  and  conveyance  of  a  large  amount  of  real  estate, 
owned  by  the  plaintiff,  and  disposed  of  by  the  present  defendants, 
as  liis  agents.  The  property  sold  and  conveyed,  consisted  of  nine- 
teen different  lots  or  parcels  of  land,  and  an  undivided  half  of  two 
other  parcels  of  land.  It  was  incumbered  by  mortgages  upon  a 
]>ortion  of  it,  and  by  judgments  which  were  liens  upon  all  of  it,  to 
an  amount  exceeding  the  sum  of  $100,000,  and  it  was  sold,  in  one 
mass,  for  the  nominal  sum  of  $135,000,  but  in  reality  for  the  sum 
of  $140,000,  the  additional  $5,000  being  added  for  the  payment  of 
commissions.  The  sale  was  made  by  the  co-operation  of  both  the 
present  defendants,  and  the  title  conveyed  by  the  defendant,  Scott, 
imder  a  power  of  attorney  given  by  the  plaintiff  to  him  on  the  3d 
of  December,  1852,  empowering  him  to  sell  any  real  estate  owned 
by  the  plaintiff  in  the  State  of  California.  In  the  submission  of 
the  case  to  the  jury,  the  court  instructed  them  that  the  defendants 
could  not  be  held  liable  for  any  error  of  judgment  on  their  part  or 
the  part  of  either  of  them,  or  for  injudiciously  making  the  sale  in 

•  Code,  g  S65. 

t  Hoxle  ▼.  Green,  87  How.,  97;  Cronk  v.  Canfldd,  81  Barb.,  171;  Hotchkias  v 
Hodge,  88  id..  117 ;  Dickerson  v.  Wason,  48  id.,  413 ;  Sheaf  v.  Utlca  &  Black  R 
li.  Co.,  a  N.  Y.  Supreme  Court  Reports,  888. 
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order  to  avoid  the  effect  of  an  attachment  law  taking  effect  the 
next  day,  under  which  the  phiintiff 's  non-resident  creditors  could 
attach  and  seize  his  property  for  the  non-payment  of  their  debts 
bnt  that  they  could  only  be  held  liable  for  designedly  selling  his 
property  for  their  own  benefit,  or  for  the  purpose  of  depriving  him 
of  its  benefit.  This,  though  not  in  the  terms,  was  the  substance  of 
the  charge,  so  far  as  it  presented  the  mere  point  of  liability. 

When  the  plaintiff  rested  his  case,  each  of  the  defendants  moved 
for  a  dismissal  of  the  complaint.  The  motion  was  denied  and  the 
defendants  severally  excepted*  No  reason  was  specified  for  which 
a  dismissal  was  claimed  to  be  proper.  But,  without  any  doubt,  the 
point  should  be  regarded  as  taken,  that  the  evidence  was  not  sufiicient 
to  warrant  a  recovery  upon  the  theory  alone  on  which  the  action 
was  rendered  dependent ;  and  that  was  whether  these  defendants 
had  sold  and  conveyed  the  plaintiff's  property  for  the  fraudulent 
purpose  of  despoiling  him  of  it,  and  for  the  promotion  of  their  own 
personal  interests  as  distinguished  from  his.  To  tliat  extent,  the 
exception  taken  requires  the  consideration  of  the  effect  of  the  evi- 
dence then  before  the  court,  but  no  farther.  For  whether  the 
ruling  was  proper  or  not  as  to  the  other  defendant,  who  was  one  of 
the  two  joint  purchasers  of  the  property,  it  is  not  necessary  to 
inquire,  as  the  verdict  of  the  jury  was  in  his  favor. 

Before  the  power  of  attorney  was  given  to  the  defendant,  Scott, 
and  in  the  month  of  September,  1851,  another  was  given  by  the 
plaintiff  to  the  other  defendant,  Keyes.  This  was  not  quite  as 
extended  in  its  authority  as  the  one  delivered  to  Scott,  for  the 
power  it  gave  to  sell  was  confined  to  any  part  or  parcel  of  the 
plaintiff 's  real  estate  situated  in  the  State  of  California.  The  con- 
tract for  the  sale  was  made  and  executed  on  the  last  day  of  June, 
in  the  year  1853.  During  the  early  part  of  the  preceding  month, 
and  for  some  time  before  that,  the  defendant,  Keyes,  was  in  and 
about  the  city  of  New  York,  and  represented  to  the  plaintiff  that  his 
creditors  were  generally  well  disposed  toward  him ;  substantially, 
that  he  had  nothing  to  apprehend  from  them  so  far  as  this  property 
was  concerned,  and  that  his  prospects  in  its  management  and  final 
sale  were  promising.  Before  this  defendant  left  the  city  of  New 
York,  on  his  return  to  San  Francisco,  and  by  a  letter  written  and 
sent  daring  his  passage,  he  solicited  from  the  plaintiff  a  power  of 
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attorney  more  complete  in  its  authority  than  the  one  he  then  had. 
8uch  a  power  was  afterward  execnted  and  sent  by  mail  to  this 
defendant,  but  it  was  not  received  by  him  until  after  the  contract 
for  the  sale  of  the  plaintiif 's  property  had  been  made.     And  there 
is  reason  for  believing  that  the  contract  was  made  by  the  defendant 
Scott,  instead  of  the  defendant  Keyes,  with  whom  the  plaintiff's 
relations  seem  to  have  been  more  intimate  and  confidential,  for  the 
reason  that  his  power  of  attorney  was  broad  enough  to  sanction  a 
sale  of  the  property  in  one  mass,  while  that  to  Eeyes  would  not  do 
that.     By  the  contract  made  for  the  sale  of  the  property,  its  entire 
price  was  appropriated  to  the  payment  and  extinguishment  of  the 
incumbrances  upon  it,  except  the  sum  of  $10,000,  for  the  obliga- 
tion to  pay  the  other  $5,000  was  not  inserted  in  it,  and  that  differ- 
ence, after  being  received  by  Scott,  was  paid  to  Keyes  as  commis- 
sions and  afterward  divided  between   them  both.     In  afterward 
accounting  for  the  sale  and  the  disposition  of  the  $10,000  received 
from  its  proceeds,  that  was  simply  shown  as  having  been  received 
by  Scott  and  then  paid  over  to  Keyes,  without  any  explanation  or 
allusion  whatever  to  the  other  $5,000.    But  three  debts,  not  liens 
upon  the  property  at  the  time  of  the  sale,  are  mentioned  by  Scott 
in  a  letter,  not  in  the  case,  but  referred  to  by  the  justice  in  his 
charge,  and  probably  accompanying  the  account,  as  having  been 
compromised  by  Keyes  for  $5,000,  paid  by  himself  apart  from  any 
money  due  on  the  sale ;  while  Keyes,  in  his  letter  of  the  thirty-first 
of  July,  stated  that  he  understood  these  debts  had  been  settled,  bnt 
did  not  know  how  it  had  been  done.     These  inconsistencies  in  their 
statements  were  calculated  to  throw  very  grave  suspicions  over  the 
defendants'  conduct  in  making  the  sale,  and  suggest  the  probability 
that  they  had  been  guilty  of  some  undisclosed  misconduct.     And 
when  added  to  the  representations  which  Keyes  made  before  he 
left  for  California,  his  solicitude  for  a  broader  power  of  attorney, 
and  the  circumstance  that  the  plaintiff  was  not  and  could  not  be 
possibly  benefited  by  the  sale,  and  that  the  two  agents  concurred 
in  making  it,  and  dividing  the  only  money  derived  from  it  between 
them,  it  would  seem  to  be  entirely  sufficient  for  the  consideration 
and  action  of  the  jury,  upon  the  inquiry  whether  the  defendants 
were  not  guilty  of  the  misconduct  with  which  they  were  charged 
by  the  plaintiff.     There  was  nothing,  therefore,  in  the  exceptions 
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taken  to  the  refusal  to  nonsuit,  and  they  must  accordingly  be  over- 
ruled. 

The  witness,  Yan  Nostraiid,  was  allowed  to  state  what  was  the 
value  of  this  property  in  1849,  against  the  objection  of  the  defend- 
ants that  it  was  irrelevant.  Tiiis  followed  the  statement  made  by 
the  same  witness,  that  an  offer  of  $300,000  was  then  made  for  the 
property,  and  Keyes  disapproved  of  selling  for  that  amount.  The 
answer  was,  that  the  property  was  then  worth  that  amount.  And 
it  was  not  irrelevant,  because  the  condition  and  value  of  the  pro- 
perty was  generally  traced  down  to  the  time  of  the  sale,  and  evi- 
dence was  given  as  to  the  extent  to  which  it  was  improved  by  the 
plaintiff  in  the  meantime.  This  evidence,  tliough  remote,  had  some 
bearing  upon  the  inquiry  as  to  the  value  of  the  property  when  the 
sale  was  made,  particularly  as  it  was  situated  in  a  thriving,  pros- 
perous city  where  property  was  inclined  to  advance  rather  than 
recede  in  value. 

The  court  did  not  hold  that  the  evidence,  admitted  against  the 
other  defendants,  was  admissible  against  the  defendant,  Scott.  But 
the  ruling  was,  that  all  letters  and  conversations  prior  to  the  sale 
were  competent  evidence,  without  specifying  as  to  whom  it  should 
apply ;  and  that,  when  competent  for  any  purpose,  it  should  be 
received,  but  whether  it  should  finally  be  considered  as  testimony 
proper  to  be  submitted  against  all  the  defendants,  would  depend 
upon  what  had  or  should  transpire  before  the  evidence  closed. 
There  could  be  no  impropriety  in  this  course,  as  the  defendants 
were  jointly  charged  with  a  fraudulent  sale  of  the  plaintiff's  pro- 
perty. It  was  not  held  that  evidence,  not  admissible  against  either 
defendant,  could  be  received ;  but  that,  so  far  as  the  evidence  was 
proper  against  either,  it  should  be  received  and  afterward  properly 
distinguished  and  applied  by  the  court,  as  the  case  proved  should 
require  that  to  be  done.  Neither  defendant  could  be  injured  by 
that  course  in  the  end,  and  it  was  the  most  convenient  that,  under 
tlie  circumstances,  the  court  could  adopt 

Other  exceptions  were  taken  to  the  ruling  of  the  court  on  the 
Bubjcu^t  of  receiving  and  rejecting  evidence.  But  they  are  not 
relied  upon  in  support  of  the  present  motion,  and  if  they  were,  no 
reason  appears  for  doubting  the  correctness  of  the  decisions  by 
which  they  were  disposed  of  by  the  court. 
nuN —  V  OL.  I.         24 
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Evidence  was  given  daring  the  progress  of  the  trial  from  which 
the  plaintiff  claimed  that  the  fact  was  established  that  he  requested 
the  defendant,  Keyes,  to  have  his  property  sold  in  parcels  and  not 
as  one  mass.  The  defendant,  Scott,  requested  the  court  to  instruct 
the  jury  that  there  was  no  evidence  that  this  instruction  ever  came 
to  his  knowledge.  That  the  court  declined  to  do,  leaving  the 
question  to  the  jury.  And  the  defendant,  Scott,  excepted  to  that 
disposition  of  the  point.  As  the  case  is  now  presented  to  the 
court,  there  is  no  direct  evidence  contained  in  it  that  this  instruc- 
tion was  communicated  to  the  defendant,  Scott,  before  the  sale  was 
made.  But  this  court  cannot  say  there  was  no  such  evidence, 
because  the  case  contains  no  statement  that  all  the  evidence  was 
inserted  in  it;*  while  the  charge  of  the  court  shows  that  an 
important  letter,  received  from  Scott  soon  after  the  sale,  and  con« 
taining  some  reference  to  it,  was  used  as  evidence  on  the  trial, 
which  the  case  does  not  contain.  Even  this  letter  may  have  con- 
tained something  from  which  it  might  be  inferred  that  Keyes  did 
communicate  to  Scott  the  instructions  received  by  him  from  the 
plaintiff.  It  did  appear,  during  the  trial,  that  the  relations  existing 
between  these  two  defendants  were  probably  friendly  and  confiden- 
tial, and  that  they  certainly  were  engaged  in  the  common  enter- 
prise of  disposing  of  the  plaintift's  property,  not  for  his,  but  rather 
for  their  own  exclusive  benefit.  And  if  the  jury  believed  that  to 
be  the  fact,  as  they  clearly  might  under  the  circumstances,  then  the 
inference  would  not  be  strained  nor  unnatural,  that  Keyes,  before 
the  sale,  communicated  everything  to  Scott  which  had  transpired 
between  himself  and  the  plaintiff,  having  anything  to  do  with  the 
success  of  the  undertaking  by  which  he  was  to  be  deprived  of  his 
property  for  the  purpose  of  securing  the  payment  of  their  commis- 
sions as  his  agents.  There  was  no  error  in  leaving  the  inquiry, 
whether  this  was  so  or  not,  to  the  decision  and  determination  ot 
the  jury.  It  was  the  inference  of  one  &ct  which  might  reasonably 
be  drawn  from  others,  and  for  that  reason  strictly  within  their 

province.t 

Upon  the  subject  of  the  defendants'  liability,  after  directing  the 
jury  that  the  defendants  could  only  be  held  liable  for  inten- 
tional misconduct  in  the  disposition  which  was  made  of  the  plain* 

•Cox  V.  James,  45  N.  T.,  657.  f  ^^^ce  v.  Lang,  52  N.  T., 828. 
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tiff's  property,  the  learned  justice  was  asked  to  chaise,  that  if  the 
defendants,  Kejes  and  Soott,  belieyed,  at  the  time  of  making  the 
Bale  iu  qnestion,  that  such  sale  was  best  for  the  interest  of  the  plain- 
tiff, he  cannot  recover  in  this  action.  The  justice  responded  that 
the  proposition  was,  in  the  main,  true,  but  added  that  if  the  motive 
which  operated  on  these  men  was  not  an  honest  discharge  of  their 
duty  towards  the  plaintiff — if  they  were  moved  upon  by  the  con- 
Bideration  of  obtaining  this  $13,500  or  $18,500  to  themselves,  or  a 
Binaller  portion  to  one  of  theih  and  a  larger  portion  to  the  other, 
and  that  was  their  object  in  selling,  then  the  action  can  be  sustained 
against  them.  This  proposition  was  right,  for  it  rendered  the  lia- 
bility of  the  defendants  dependent  upon  the  fact  that  they  sold  the 
plaintiff's  property — not  for  him,  but  for  themselves.  In  other 
words,  tliat  they  could  only  be  held  to  be  liable  in  case  they  appeared 
to  have  appropriated  his  interest  in  the  property  to  their  own  use 
and  benefit  That  proposition,  certainly,  must  be  sound ;  other- 
wise, the  agents  could  appropriate  their  principal's  property  to 
their  own  use,  and  escape  all  liability  for  the  wrong  they  should  do 
him.  There  wa3  no  substantial  difference  between  this  ruling  and 
the  principle  mentioned  in  the  charge,  by  which  the  plaintiff's  right 
to  recover  was  made  to  depend  upon  the  fact  that  the  defendants 
must  be  found  to  have  intentionally  wronged  him  in  the  sale  made 
of  his  property.  It,  as  well  as  the  entire  charge,  was  as  favorable 
to  the  defendants  as  they  had  any  reason  to  require  or  expect 

The  learned  justice  was  also  requested  to  hold  and  charge,  that 
the  plaintiff  had  so  long  acquiesced  in  this  transaction  before  bring- 
ing  this  suit,  that  he  should  be  precluded  from  bringing  it,  and 
should  be  held  to  have  acquiesced  and  to  have  been  satisfied  with 
what  all  the  defendants  had  done.  He  responded  that  he  held  the 
contrary  of  that,  and  added  that  if  the  jury  found  that  the  fraud 
was  perpetrated,  and  this  action  was  maintainable  at  any  time,  if  he 
had  chosen  to  bring  it  in  two  months  or  six  months  after  the  trans- 
action came  to  his  knowledge,  he  had  just  the  same  right  in  six 
yeara  afterward,  and  it  could  not  be  held  that  he  acquiesced  in  any 
BQch  sense  as  to  prevent  the  remedy  which  the  law  would  give  him, 
if  his  rights  had  been  assailed  or  injured  by  any  fraudulent  sale  by 
the^o  parties.  The  same  proposition  was  again  repeated  in  nearly 
the  same  terms  alter  the  charge  had  been  delivered.    He  was  then 
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requested  to  bold  that  Price's  delay,  atler  the  receipt  of  the  account 
current  and  the  knowledge  of  the  sale,  was  an  acquiescence  in  the 
sale,  and  that  therefore,  as  matter  of  law,  the  plaintiff  cannot  recover 
anything  beyond  the  value  of  the  pi'Oj>erty,  deducting  the  moneys 
paid  out  by  Scott  and  Keyes  for  his  benefit.  The  justice  declined 
to  charge  these  propositions,  as  well  as  tlie  one  first  presented  on 
the  same  subject,  and  held  in  substance,  in  the  course  of  his  charge, 
that  the  rule  which  would  conclude  a  principal  as  to  the  correctness 
of  an  account  rendered,  was  not  applicable  to  this  transaction,  unless 
he  knew  of  it  in  time  to  prevent  its  consummation,  and  to  prevent 
himself  from  being  divested  entirely  of  the  legal  title  to  his  pro- 
perty. The  defendants  excepted  to  the  refusal  of  the  learned  jus- 
tice to  charge  as  requested,  and  also  to  the  propositions  held  by  him 
to  be  the  law. 

There  can  be  no  doubt  as  to  the  correctness  of  the  refusals, 
because  the  requests  required  him  to  hold  that  there  had  been  such 
acquiescence,  as  matter  of  fact,  as  would  prevent  the  plaintiff  from 
maintainincit  the  action.  Ko  such  fact  was  established  bv  the  evi- 
dence,  and  it  could  not,  therefore,  be  properly  regarded  as  proved 
in  the  case.  The  learned  justice  was  also  right  in  holding  that  the 
law,  relating  to  the  effect  of  an  account  stated,  had  no  application 
in  this  case.  For,  although  an  account  had  been  rendered  to  the 
plaintiff,  it  contained  so  little  of  this  transaction  as  to  give  no 
adequate  idea  of  what  had  been  done ;  while  the  letters  of  the 
defendants,  mentioning  it,  simply  showed  that  a  sale  had  been 
made  for  $135,000,  and  that  Scott  had  received  and  paid  over  to 
Keyes  $10,000  of  the  price,  the  residue  being  applied  to  the  extin- 
guishment of  incumbrances.  Nothing  was  stated  of  the  receipt 
and  disposition  of  the  other  $5,000.  And  the  important  fact  that 
the  defendants  had  made  the  sale  simply  to  obtain  their  commis- 
sions, and  had  divided  the  amount  received  between  them,  was  not 
disclosed,  but  concealed  under  the  assurance  that  the  property  had 
been  disposed  of  for  the  plaintiff's  benefit.  Tliere  was,  evidently, 
nothing  in  the  case  from  which  the  plaintiff  could  be  said  to  have 
approved,  at  any  time,  of  that  disposition  of  his  property. 

The  evidence  of  Dewey  showed  that  the  $5,000,  paid  beyond 
the  amount  mentioned  in  the  contract  of  sale,  did  not  go  into  the 
hands  of  either  of  the  defendants.    It  was  not  paid  by  either  of 
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them  upon  his  debte,  but  by  the  purchasers,  with  the  defendants' 
assent,  to  relieve  the  property  sold  from  attachments  served  upon 
it  after  the  delivery  of  the  contract  of  sale,  and  that  the  purchasers 
seem  to  have  insisted  on,  as  one  of  the  terms  on  which  they  were 
willing  to  fill  the  contract  and  take  the  property.  The  court  held 
that  if  the  plaintiff  acquiesced  in  that,  the  amount  paid  should  be 
deducted  from  what  the  defendants  might  otherwise  be  liable  for. 
That,  certainly,  was  making  a  very  liberal  application  of  the  rule 
defining  the  effect  of  acquiescence ;  since  there  was  no  evidence 
before  the  jury,  showing  that  even  that  disposition  of  the  $5,000 
had  been  brought  to  the  plaintiff's  knowledge,  and  there  was 
none  from  which  he  could  infer  that  the  debts  were  paid  out  of  any 
part  of  the  $10,000 ;  because  Scott's  letter,  as  related  without 
objection  by  the  judge  in  his  charge,  stated  that  tliey  were  paid 
by  Keyes  "  apart  from  any  money  due  by  Payne  &  Co.,"  who  were 
the  vendees  of  the  property.  To  constitute  a  ratification  by  means 
of  acquiescence,  or  the  omission  to  make  the  unauthorized  act  of 
the  agent  the  subject  of  objection,  the  principal  must  have  informa- 
tion giving  him  notice  of  what  may  have  been  done  to  his  preju, 
dice.  This  rule  is  well  settled,  and,  without  such  information,  there 
can  be  no  ratification  in  a  case  like  the  present  one,  where  the 
plaintiff  received  nothing  from  the  transaction,  and  no  part  of  the 
proceeds  have  been  applied,  with  his  assent,  to  his  benefit.* 

The  plaintiff,  in  this  case,  never  appears  to  have  approved  of  the 
act  of  the  defendants  in  selling  this  property,  or  in  the  act  of  the 
purchasers  in  appropriating  any  part  of  its  proceeds  to  the  payment 
of  his  debts,  and  has,  in  fact,  derived  no  benefit  from  either  act  in 
any  other  way.  His  claim  for  redress  is  predicated  on  an  unauthor- 
ized, unapproved  wrong,  for  which,  if  it  really  existed,  his  right  to 
satisfaction  has  in  no  way  been  relinquished.f 

The  refusal  of  the  court  to  give  the  jury  absolute  direction,  that 
the  defendants  should  be  credited  the  amount  paid  out  of  the  pro- 
ceeds of  the  sale,  upon  the  verdict  they  might  otherwise  render  in 
the  case,  was  strictly  conformable  to  the  rule  settled  upon  that  sub- 

«  Stoiy  on  Agency,  §§  239,  242;  Moss  v.  Rossie  Mining  Co.,  5  Hill,  137;  Brass 
T.  Worth,  40  Barb.,  648 ;  Murray  v.  Bininger,  3  .Eeyes,  107 ;  Eeeler  v.  Salisbuiy 
33  N.  Y.,  648. 

t  McKoight  y.  Dunlop,  1  Seld.,  537,  644. 
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ject  in  thifi  State.  According  to  that  rule,  a  person,  who  tortionsly 
disposes  of  another's  property,  cannot  discharge  himself  from  tlie 
consequences  of  his  act  by  applying  the  proceeds  in  payment  of 
its  owner's  debts  without  his  authority  or  assent.* 

The  debts,  which  this  portion  of  the  charge  referred  to,  were 
simply  those  that  were  satisfied  by  the  $5,000  which  the  purchasers 
at  first  agreed  to  pay  toward  the  defendants'  commissions  and  after- 
ward used  to  compromise  and  remove  the  attachments  sued  ont 
and  levied  under  the  law  of  the  State,  which  took  effect  on  the  first 
of  July.    These  attachments  were  not  upon  the  property  when  the 
contract  for  its  sale  was  entered  into,  and  for  that  reason,  probably, 
subordinate  to  the  rights  of  the  purchasers  under  it.      And  they 
were  therefore  not  within  the  provision  made  in  the  contract  of 
sale,  allowing  them  to  discharge  the  incumbrances  out  of  the  pur 
chase  money.     The  court  did  not  hold  that  the  plaintiff  conld 
recover  the  value  of  the  property  without  first  excluding  the 
incumbrances  upon  it  at  the  time  of  the  sale.     The  proposition 
held,  was  that  the  debts,  paid  by  the  defendants  out  of  its  proceeds, 
could  not  mitigate  the  amount  of  the  recovery  unless  the  plaintift 
had   acquiesced  in  the  act  of  payment.    And  it  must  have  been 
BO  understood  by  the  jury,  for    the   amount  of   their  verdict  was 
$129,699.16,  which  was  $10,000  less  than  the  purchase  price  of  the 
property.     And  this  verdict  was  rendered  nearly  eleven  years  after 
the  sale  was  made  of  the  property,  and  probably  included  a  proper 
allowance  of  interest.      The  debts  mentioned  in  the  charge,  the 
payment  of  which  was  not  allowed  to  reduce  the  verdict  unless  the 
plaintiff  acquiesced  in  such  payment,  must  necessarily  therefore  have 
been  understood  not  to  include  the  incumbrances  by  mortgages  and 
judgments  on  the  property.     This  view  is  further  fortified  by  the 
evidence  given  upon  the  trial  concerning  the  value  of  the  property , 
for  that  ranged  between  the  sums  of  $135,000  and  $495,000.    And 
it  appeared  that  the  purchasers  sold  portions  of  it,  soon  after  the 
sale,  at  an  important  advance  beyond  the  price  they  paid  for  it 

The  sale  was  made  on  the  30th  of  June,  1853,  and  the  court 

.  allowed  the  jury  to  regulate  the  amount  of  their  verdict  according 

to  the  value  of  the  property  during  the  residue  of  that  year.    This 

•Hanmer  v.  Wilsey,  17  Wend.,  91 ;  Otis  v.  Jones,  21  Wend.,  894 ;  Hopple  T 
Higbee,  8  Zabriskie,  842 ;  1  Seld.,  644,  nipra. 
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property  was  held  bv  the  plaintiff  for  sale,  and  there  is  very  little 
probability  that  it  would  have  all  been  disposed  of  before  the  expi- 
ration of  that  time  if  it  had  remained  in  the  plaintiff's  hands.  It 
might  have  been  sold  nnder  the  incambranoes  npon  it,  or  under 
proceedings  taken  under  the  attachment  law,  which  went  into 
effect  on  the  first  day  of  July,  in  that  year ;  but  that  was  by  no 
means  certain,  if  the  defendant,  Keyes,  before  the  sale,  truly  repre- 
sented, in  what  he  said,  the  friendly  nature  of  the  plaintiff's  creditors 
toward  Iiim.  If  it  had  been  sold  under  either,  the  evidence  tended 
very  satisfactorily  to  show  that  he  would  have  had  six  months'  time  to 
redeem  after  the  sale,  and  that  would  have  given  him  the  chances 
of  the  market  for  all  the  year  1853,  after  the  date  of  the  contract 
of  sale.  The  market  was  an  advancing  one  for  real  estate.  That 
clearly  appears  from  the  evidence,  and  the  plaintiff  would  have 
been  in  the  condition,  in  some  way,  to  have  enjoyed  its  advan- 
tages if  his  property  had  not  been  improperly  disposed  of  by  his 
agents.  The  law,  in  providing  relief  for  a  party,  tortiously  deprived 
of  property,  held  for  sale,  by  the  act  of  another,  designs  to  com- 
pensate him  for  the  loss  this  wrong  may  appear  to  have  occasioned 
him ;  and  that  can  only  be  adequately  done  by  allowing  him  to 
recover  the  amount  of  his  actual  loss,  including  the  profits  he  has 
been  deprived  of  by  means  of  the  wrong.*  Limiting  the  recovery 
to  the  precise  period  of  the  commission  of  the  wrong,  would  often 
result  in  depriving  the  owner  of  the  redress  he  should  justly  receive 
for  the  loss  of  his  property.  The  mle  would  often  prove  a  source  of 
profit  to  the  wrong-doer.  It  would  usually  be  so  where  property 
should  be  misappropriated  during  the  time  of  a  rising  market.  To 
avoid  that  result,  the  owner  should  be  allowed  the  fair  value  of  the 
property  wrongfully  taken  from  him,  to  be  ascertained  according  to 
its  market  price,  within  a  reasonable  period  after  the  commission  of 
the  wrong ;  and  where  it  consists  of  the  number  of  parcels  sold  by  the 
defendants  in  this  case,  amounting  to  so  large  a  sum  in  value,  a  period 
of  six  months,  the  time  allowed  by  the  court  in  this  case,  does 
not  appear  unreasonable  or  improper.  The  state  of  the  market 
during  that  time  would  justify  the  jury  in  awarding  him  no  more 
than  what  a  proper  and  just  rule  would  seem  to  require  he  should 
be  allowed  to  have;  and  there  is  nothing  inrthe  recent  decisions  of 

•  Orlffln  V.  CJolvin,  16  N.  Y.,  489. 
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the  courts,  depriving  him  of  that  measure  of  compensation,  as  long 
as  the  jary  were  satisfied  that  the  defendants  had  been  guilty  of 
the  misconduct  upon  which  alone  any  recovery  in  the  plaintiff's 
favor  was  allowed  by  the  court  to  be  had.*  In  SooU  v.  Rogen^ 
four  months  for  the  disposition  of  the  property  by  the  owner,  was  not 
considered  unreasonable  as  the  time  within  which  its  value  could  be 
awarded  by  the  recovery ;  and  in  Mattliews  v.  Goe^  the  value,  at  the 
time  when  it  was  designed  by  the  owner  the  property  should  be  sold, 
was  considered  to  be  reasonable  in  determining  the  amount  of  the 
recovery.  If  the  defendants  had  not  deprived  the  plaintiff  of  the 
opportunity,  by  means  of  their  sale  of  his  property,  there  is  very  good 
reason  for  believing  that  he  would  have  enjoyed  all  the  benefits  of 
the  advancing  market  for  real  estate  during  the  whole  of  the  time 
allowed  by  the  court  within  which  its  value  was  to  be  ascertained 
by  the  jury,  in  case  their  verdict  was  found  in  the  plaintiff' 's  favor. 
The  range  given  was  reasonable,  just  and  proper  under  the  circum 
stances  of  the  case  and  the  state  of  the  market. 

No  other  exceptions  have  been  urged  in  support  of  the  defend- 
ants' motion  for  a  new  trial,  and  as  those  considered  have  been 
found  to  be  without  foundation,  the  motion  must  be  denied,  and 
the  plaintiff  must  have  judgment  upon  the  verdict,  with  costs. 
The  motion  for  a  new  trial  at  the  Special  Term,  should  not  have 
been  heard  and  decided  by  the  court,  as  long  as  the  case  was  sent 
in  the  first  instance,  for  a  similar  application,  to  the  General  Term, 
and  was  required  by  law  to  be  there  heard  and  decided.  The  oitJer 
of  the  Special  Term  should,  therefore,  be  modified  so  as  to  direct  a 
dismissal  of  that  application,  and,  as  so  modified,  afSrmed,  with  ten 
dollars  costs. 

It  was  suggested  upon  the  argument,  that  the  defendant,  Scott, 
had  departed  this  life  since  the  verdict  in  the  case  was  rendered ;  for 
that  reason,  the  order  and  judgment  should  be  entered  of  some  date 
subsequent  to  the  verdict,  and  preceding  the  death  of  this  defendant 

Davis,  P.  J.,  concurred ;  Donohub,  J.,  dissented. 

Order  of  Special  Term  modified,  and,  as  modified,  afiirmed. 
Judgment  for  plaintiff,  with  costs. 

*  Buydam  v.  Jenkins,  8  Sand.  6.  C.  Rep.,  614;  Scott  v.  Rogen,  81  N.  T.,  876; 
Matthews  v.  Coe,  49  N.  T.,  67;  Baker  v.  Drake,  68  N.  T.,  211,  219. 
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JAMES  A.  McCOMBIE  and  othebs,  BE8Poin>ENT8,  v.  JEEE^ 
MIAH  V.  SPADER,  Impleaded  with  WALTER  S.  HICKS, 
Appsixaitt. 

Wareheum  r^ee^ — firauduleni  9aU — righU  qf  bona  fde  pwrchawn. 

Where  a  warehooBeiiuiii  gives  a  receipt  for  property  fraudulently  porchawd, 
aome  of  wtiich,  at  the  time  of  giving  the  receipt,  has  not  been,  bat  subseqnentlj 
is,  reoelTed  by  him,  a  person,  making  advances  to  the  fraudulent  purchaser  on  the 
strength  of  the  receipt,  without  notice  of  any  fact  calculated  to  awalcen  suspi- 
cion, and  to  whom  it  is  transferred,  is  entitled  to  hold  so  much  of  the  property  as 
was  in  the  warehouse  at  the  time  the  advances  were  made. 

The  plaintilb  claimed  that  the  defendant  Spader  gave  a  receipt  for  some  flour 
before  it  had  all  been  received  by  him ;  the  defendant  testified  that  he  did  not 
give  the  receipt  until  the  flour  was  received  ;  the  plaintiffs  were  allowed  to  prove 
that  the  defendant  had,  upon  another  occasion,  given  a  receipt  for  flour  before  it 
was  received;  hdd,  that  the  evidence  was  improper,  as  the  transaction  had  no 
possible  connection  with  the  one  in  controversy ;  it  did  not  tend  to  prove  that  the 
leodpt  given  in  this  case  was  issued  before  the  flour  was  in  the  warehousOi 

Appeal  from  a  judgment  in  favor  of  the  plaintifis,  entered 

upon  the  verdict  of  a  jnry,  and  from  an  order  of  the  Special  Term 

denying  a  motion  for  a  new  trial.     The  &ct8  are  stated  in  the 
opinion. 

Andrew  Boardman^  for  the  appellant 
A.  J.  Vanderpodj  for  the  respondents. 

Da>i>l8,J.: 

This  action  was  bronght  to  recover  possession  of  264  barrels  of 
Bonr,  sold  and  delivered  by  the  plaintifisi  to  Walter  S.  Hicks  on  the 
Sth  of  May,  1860,  and  detained  from  them  by  the  defendant. 
Evidence  was  given  tending  to  show  that  the  sale  was  procured  by 
the  fraud  of  the  purchaser ;  but  before  any  action  was  taken  by 
the  plaindfb  for  its  disaffirmance,  the  flour  was  delivered  to  the 
defendant,  as  a  warehouseman,  who  issued  a  receipt,  stating  that  he 
had  received  it  in  store,  and  held  it  for  acoount  and  risk,  and 
subject  to  the  order  of  Thomas,  &  Benham. 

Hra— VouL       25 
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The  flour  was  delivered  to  him  on  the  9th  day  of  Maj,  1860, 
and  the  receipt  was  issued  that  day.  During  the  same  daj,  Hicka 
transferred  the  receipt  to  Thonias  &  Benham,  and  received  from 
theni,  by  their  check  paid  that  day,  an  advance  of  four  dollars  per 
barrel  upon  214  barrels  of  the  flour,  and  six  dollars  per  barrel  on 
the  other  fifty  barrels. 

The  evidence  tended  to  show  that  the  flour  was  delivered  at  the 
defendant's  warehouse  before  the  hour  of  three  o'clock  in  the  after- 
noon, and  that  the  advance  was  made  upon  the  receipt  by  Thomas 
&  Benham  sometime  before  noon ;  but  the  defendant  testified 
that  ho  did  not  give  the  receipt  until  tbe  flour  was  received.  If  he 
was  right  in  that  statement,  then  the  transaction,  so  far  as  himfielf 
and  the  persona  making  the  advance  npon  the  receipt  were  con- 
cerned, seemed  to  be  legal  and  regular.  Whether  he  was  or  not, 
under  the  evidence,  was  a  question  of  fact  for  the  jury  to  decide. 
Upon  this  subject  the  plaintifiB  were  allowed  to  show,  by  one  of 
the  witnesses,  that  the  defendant,  upon  another  occasion,  had  given 
a  receipt  for  other  flour  before  it  was  received  at  his  warehouse. 
Before  this  evidence  was  given,  the  defendant  objected  to  its 
reception,  and  excepted  to  the  ruling  allowing  it  to  be  given.  As 
that  tranaactioi^  had  no  possible  connection  with  the  one  in  contro- 
versy, it  could 'tiot  properly  tend  to  prove  the  fact  that  the  receipt, 
on  which  the  advance  was  made,  was  issued  before  the  flour  was 
in  the  warehouse.  And  yet  it  is  manifest  that  the  jury  would  be 
very  likely  to  use  it  for  that  purpose ;  they  would  be  disposed  to 
infer  from  it  that  the  defendant  was  in  the  habit  of  carelessly 

« 

issuing  receipts  in  that  manner,  and  that  he,  therefore,  probably 
did  so  in  the  instance  in  suit.  This  would  directly  prejudice  the 
defendant  in  his  defense,  when  really* it  could  not  strictly  be  used 
for  -any  such  purpose. 

The  evidence  was  clearly  improper,  and  a  general  objecUon  was 
snflil'ient  to  present  the  point  based  npon  tharaling^ admitting  it* 
And,  as  the  evidence  had  some  <  bearing. upjon<  one  of  the  ppints  in 
isdile,  the  rtiling  admitting  it  cannot  be  disEegarded.f 

In  any  view  taken-  of  the  evidence^  somef  of  the  flonr  must  have 
been  received  at  the  defendant's  warehonse  at  the  time  when  tlje 
money  was  advanced  to  Hicks,  npon  the  transfer  by  him  of  the 

*Menitt  v.  Beaxnan,  2  Seld.,  168.     f  Wonall  v.  Paxmdee,  1  Coul,  519, 681. 
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receipt  to  Thoinas  &  Benbam.  If  the  defendant's  evidence  was 
trae,  it  was  all  there;  and  yet  the  court  held  that,  if  the  receipt 
was  issued  by  the  defendant  before  all  the  floar  was  received  at  his 
worehoQsc  the  defendant  could  not  hold  it  for  the  persons  making 
the  advance  upon  it,  even  if  they  made  it  upon  the  credit  of  the 
receipt,  without  notice  of  the  purchaser's  fraud,  or  notice  or  know- 
ledge of  any  fact  or  circumstance  which  ought  to  have  put  them  on 
their  guard,  as  men  of  ordinary  pnidence.  Under  this  ruling,  even  if 
every  barrel  of  the  flour  was  in  the  warehouse  before  the  advance 
was  made  upon  the  receipt,  and  the  persons  making  it  acted  in 
the  most  perfect  good  faith,  they  could  not  hold  the  flour  as  secu- 
rity for  the  advance. 

The  court  also  held  that  the  receipt  was  void,  if  issued  prior  to 
the  whole  of  the  flour  being  actually  received  in  store  or  on  the 
defendant's  premises,  and  that  he  could  not  justify  the  detention  of 
the  property  under  it,  even  though  Thomas  &  Benham  made  an 
advance  on  its  security.  If  the  receipt  was  issued  as  this  propo- 
sition contemplated  it  might  have  been,  there  can  be  no  doubt  but 
tliat  the  defendant  was  guilty  of  a  crime  in  issuing  it  under  the 
statute  forbidding  that  to  be  done,  where  the  property  mentioned 
in  it  shall  not  be,  at  the  time,  in  store.* 

The  object  of  this  statute  was  to  prevent  the  issuing  of  such 
instruments  before  the  property  was  received,  in  order  to  protect 
pei-sons  dealing  with  them  in  good  faith,  and  confiding  in  the 
truth  of  their  statement,  from  loss ;  and  it  should  be  so  applied  as 
to  correct  that  abuse,  as  far  as  that  can  practically  be  done.  It  was 
no  part  of  its  purpose  to  increase  the  jeopardy  of  innocent  dealers 
ill  personal  property.  And  that  would  very  clearly  be  done  by 
holding  the  receipt  ineffectual  because  the  property  was  not  all  in 
store  at  the  time  when  it  was  issued. 

Receipts  of  this  description  are  treated,  in  commercial  transac- 
tions, as  'the  representatives  of  the  property  mentioned  in  them, 
and  are  dealt  with,  under  the  sanction  of  the  law,  as  muniments  of 
the  title.  They  are  substitutes  for  the  property,  affording  important 
facilities  for  its  transfer,  either  absolntely  or  by  way  of  security. 
And  the  statute  was  enacted  for  the  purpose  of  increasing,  instead 

*8  K.  T.Statotei  at  Large,  M7. 
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of  diminishing  the  secaritj  of  persons  dealing  in  property  hj  meana 
of  them. 

It  shoold  be  so  constraed  as  to  promote  that  end. 

Bnt  that  would  not  be  done  by  holding  them  void  because  the 
property  was  not  all  received  when  they  were  issued. 

As  between  the  maker  and  the  person  receiving  such  a  receipt, 
knowing  its  unlawful  character,  it  would  undoubtedly  be  entirely 
inoperative  as  long  as  that  state  of  things  continued. 

But  to  extend  that  consequence  so  far  as  to  defeat  the  rights  of ' 
an  innocent  purchaser,  after  the  property  wholly  or  partially  had 
been  put  in  store  under  it,  would  be  characterized  by  a  degree  of 
harshness  which  the  statute  has  nowhere  required  to  be  applied. 

A  person  who,  in  good  faith,  became  the  purchaser  of  such  a 
receipt,  either  absolutely  or  by  way  of  security  ibr  a  valuable  con 
sideration  advanced  upon  the  faith  of  it,  was  always  protected 
before  the  enactment  of  the  statute,  when  it  truly  represented  the 
property  mentioned  in  it,  against  a  claim  of  title  like  that  relied 
upon  by  the  present  plaintiffs. 

That  protection  resulted  from  the  fact  that  the  proparty  was  actu- 
ally, at  the  time  of  the  transfer,  in  store,  as  the  receipts  stated  it 
to  be.* 

And  it  reasonably  resulted  from  the  circumstances,  that,  by  the 
storage  of  the  property  and  the  receipt  issued  for  it,  the  person 
having  title  to  the  latter,  could,  by  means  of  it,  dispose  of  the  former 
precisely  the  same  as  if  the  property  itself  were  manually  passed 
over  to  the  person  buying  or  making  advances  upon  it. 

The  ability  was  thereby  secured  of  selling  or  hypothecating  the 
property,  simply  by  transferring  the  receipt. 

And  all  that  was  required  for  that  purpose,  was  that  die  person 
proposing  to  dispose  of  the  receipt,  had,  at  the  time,  the  property 
in  store  according  to  its  terms,  with  the  legal  authority  to  transfer 
the  title  to  it.  ' 

It  was  simply  a  substituted  mode  of  selling  property  which  the 
vendor  had  the  right  to  dispose  of. 

And  the  power  to  do  it  existed,  if  the  property  was  in  store,  with 

•  Wilkes  V.  Ferris,  5  John.,  885;  Gibson  v.  Stevens,  8  How.  [U.  a  J,  884,  890; 
8d  R.  8.,  6th  ed.,  p.  76,  §  8;  Cartwright  v.  Wilmerding,  d4  N.  Y.,  531 ;  City  Bank 
V.  Rome,  etc.,  R.  R.  Co.,  44  id,  186. 


McCOMBIE  t>.  SPADER.  197 

FiBST  Dbpartmsnt,  Mat  Tkbm,  1874. 

the  right  to  transfer  the  title  at  the  time  of  the  sale ;  under  those 
circamstanoes,  the  seller  coiild  dispose  of  it  either  bj  delivering  the 
property  over  under  tlie  terms  of  his  sale,  or  constructively  doing 
it  by  transferring  the  receipt. 

In  either  case  it  would  be  the  fact  that  he  had  the  property  in 
store  at  the  time  he  proposed  to  dispose  of  it ;  that  would  enable 
him  to  render  the  sale  complete  either  by  delivery  in  fact  or  by  a 
transfer  of  the  receipt  as  representing  it. 

And  that  would  be  exactly  the  same  whether  it  was  issued  before 
the  property  was  all  in  store  or  afterward,  provided  that  affected 
by  the  sale  was  there  at  the  time  of  making  it. 

No  reason  existed  requiring  any  change  in  this  mode  of  selling 
property  when  the  statute  was  passed,  and  it  contains  nothing 
appearing  to  have  been  intended  to  produce  any  change  in  it. 

The  object  which  the  legislature  seems  to  have  designed  to 
accomplish,  by  its  enactment,  was  to  render  it  more  certain  than  it 
previously  had  been,  that  the  receipt  should  represent  the  property 
offered  for  sale,  or  by  way  of  security  for  advances,  at  the  time  when 
the  party  proposed  to  make  such  a  disposition  of  it. 

And  no  good  reason  appears  for  making  any  distinction  in  this 
respect  between  transactions  occurring  before  and  since  the  statute. 

The  receipt  still  continues  in  the  same  manner  to  represent  the 
property,  if  the  party  has  it  in  store  when  he  proposes  to  dispose 
of  it,  and  the  effect  of  the  transfer  of  it  is  the  same  as  a  construe 
tive  delivery  of  such  property  as  may  at  the  time  be  represented 
by  it. 

And  the  appearances  inducing  the  confidence  of  the  party  pro- 
posing to  act  upon  it,  and  the  reasons  requiring  him  to  be  protected, 
are  in  no  sense  changed  by  anything  which  the  statute  contains. 

At  the  time  when  the  advances  were  made  to  Hicks  upon  this 
receipt,  it  not  only  professed  to  represent  property  in  store,  but  to 
a  certain  extent,  at  least,  that  representation  was  true,  for  some  of 
the  flour  was  then  at  the  defendant's  warehouse ;  and  so  far,  but 
no  farther  than  that,  it  entitled  the  persons  to  protection  who  made 
the  advances,  provided  they  did  so  without  notice  of  any  fact  cal- 
culated to  awaken  suspicion  of  the  exisfence  of  the  plaintiffs'  rights. 

A  fraudulent  purchaser  of  another's  property,  may  transfer  a 
good  title  to  it  to  a  bona  fide  purchaser,  for  value,  where  the  pu^ 
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cliase  is  made  before  the  seller  has  taken  any  step  to  disaffirm  the 
sale  on  account  of  the  fraud.    And  the  sale  may  be  rendered  aa 
etfectual  by  properly  passing  to  the  purchaser  the  legal  evidence  oL 
title  and  possession,  as  by  actually  handing  over  the  artidea  them-, 
selves  which  may  be  the  subject  of  it. 

This  principle  includesall  transactions  afiecting  the  title  to  per- 
sonal property,  whether  it  be  absolutely  transferred  or  only  by  way 
of  security  for  advances  made  upon  it.  The  effect  is  the  same, 
whether  the  transfer  is  completed  by  passing  the  articles  sold  from 
hand  to  hand,  or  by  a  delivery  of  the  document  representing  it, 
which  the  law  has  sanctioned  as  constructively  doing  the  same  thing. 
Either,  in  a  case  like  the  present  one,  is  sufficient  to  bring  the  trans- 
action within  the  salutary  rule  so  frequently  repeated  and  applied, 
that  where  a  loss  must  be  sustained  by  one  of  two  innocent  per« 
sons  on  account  of  the  fittud  or  misconduct  of  another,  it  must  be 
borne  by  the  one  who  supplied  hiin  with  the  means  and  ability  of 
producing  it.* 

The  judgment  and  order  denying  the  motion  for  a  new  trial 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

Davis,  P.  J.,  and  Lawbknoe,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the 
event. 


BARNABAS  HAMMETT  srr  al.,  Rbspondbntb,  v.  JOHK  T. 

BARNARD  sr  al.,  Appellants. 

Profimiory  noU — ctmtidoration'—faiSlwre  of. 

Where  a  contract  for  the  sale  and  purchase  of  merchandise  is  entered  inlo^  aadt 
thereafter,  a  bill  of  lading  is  delivered  to  the  purchaser,  diflerhig  in  its  provisioni 
from  the  terms  of  sale  agreed  upon,  and  the  purchaser,  on  receiving  it,  gives  his 
note  for  the  amount  appearihg  due  thereby,  Qie  question  whether  the  note  wai 
given  with  knowledge  of  the  alteration  of  the  terions  of  the  contract  appearing  ia 
the  bill  of  lading,  is  properlj  submitted  to  the  Juiy,  and  their  finding  is  concin* 
sive. 

*  Crocker  v.  Crocker,  81  K.  T.,  607;  RawleiB  v.  Dealider,  8  Eejres,  578. 
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Appeai*  from  a  judgment  in  fkvor  of  plaintiffs  and  from,  an  ordef 
denying  a  motion  for  a  new  trial. 
The  facta  are  stated  in  the  opinion. 

Jfr.  Bmiediotj  for  the  appellants. 

Mr.  R.  H.  SunUey^  for  the  respondents. 

Dayxb,  P,  J. : 

This  action  is  brought  on  a  promissory  note  made  by  the  defendant, 
Jotm  T.  Barnard,  to  the  order  of  all  the  defendants  iu  their  firm 
name,  and  by  them  indorsed  to  the  plaintiff.  The  making  and 
indorsement  of  the  note  are  admitted  by  the  answer,  and  the 
defense  set  up  is  a  failure  of  consideration.  The  answer  alleges 
that  before  the  making  of  the  note,  the  defendants  had  bought,  and 
the  plaintiffs,  by  their  agent,  liad  sold  and  agreed  to  deliver  to  them 
a  es,Tgio  of  coal ;  that  defendants  were  applied  to  by  the  agent  of 
plaintiffs  to  give  them  said  note  for  said  coal,  and,  although  the 
ooal  was  not  then  delivered,  the  defendants,  on  such  request  and  for 
the  purpose  of  accommodating  plaintiffs,  gave  the  note  in  question ; 
that  plaintiflb  did  not  deliver  the  cargo  of  coal  or  any  part  thereof, 
wherefore  the  consideration  of  the  note  wholly  failed. 

It  will  be  observed  that  the  only  issue  between  the  parties,  was 
whether  the  coal  had  ever  been  delivered.  The  contract  of  pur- 
chase and  rate  was  admitted  by  the  answer,  and  no  question  was 
made  by  the  pleadings  as  to  its  validity,  either  by  denial  or  by 
direct  averment.  The  issue  to  be  tried  was,  whether  there  had 
been  a  delivery  according  to  the  terms  of  the  contract. 

It  appeared  substantially,  on  the  trial,  that  a  broker  applied:  to  the 
defendants  for  an  order  for  a  cargo  of  coaL  The  defendants,  after 
some  n^otiation,  gave  him  an  order  for  a  cargo  of  the  coal  dealt 
in,  and  to  be  shipped  by  plaintiffs  at  five  dollars  and  seventy-five 
cents  per  ton,  to  be  delivered  in  their  carts  as  convenient '  as  prao- 
ticable  to  their  coal-yard.  The  broker,  took  the  order  to  plaintiffs, 
who  refused  to  sell  the  coal  otherwise  than  to  be  delivered  on 
board  the  boat  which  would  transport  the  same  from  Qobpkea 
across  the  river  to  New  York.  The  freight  being  fifty  cents  per 
ton,  plaintiffs  proposed  to  the  broker  to  accept  the  order  at  five 
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dollars  and  twenty'&ve  cents  per  ton  on  board,  and  the  broker 
consented  to  this  change ;  the  order  was  altered  accordingly.  The 
coal  was  subsequently  shipped,  and  a  bill  of  lading  was  made  out, 
which  recited  that  the  coal  was  shipped  by  plaintiffs  in  good 
order  on  board  the  barge  called  the  McOurkey,  to  be  delivered  in 
like  good  order  to  the  defendants  at  Gouverneur  street,  East  river, 
they  paying  freight  for  the  same  at  the  rate  of  fifty -five  cents  per  ton. 

The  barge  arrived  with  the  coal  and  was  made  fast  to  the  wharf 
at  Oonvernenr  street,  which  arrival  seems  to  have  been  made  known 
to  the  defendants. 

The  bill  of  lading  was  sent  to  the  defendants,  and  on  the  twelfth 
of  October  the  plaintiffs  sent  to  the  broker  a  bill  for  the  coal  at  five 
dollars  and  twenty-five  cents  on  board,  from  which  the  broker  made 
out  a  bill  in  his  own  name,  stating  in  substance  that  the  defendants 
bought  of  him  the  coal  (i?old  for  account  of  plaintiffs)  per  barge 
McQurkey,  "  202  tons,  Thomas  Stoor,  $5.25  on  board,  $1,060.50, 
advance  freight  $12.12.  Cr.  by  cash  $12.12,  S  months'  interest 
$18.56,  making  a  debit  of  $1,079,06.'' 

The  defendants  gave  the  note  for  the  balance  of  debit  as  shown 
by  this  bill. 

On  the  part  of  defendant?,  evidence  was  given  tending  to  show 
that  the  note  was  given  without  noticing  the  words  ^^  on  board  "  in 
the  bills,  or  the  alteration  as  to  price,  and  that  the  broker  requested 
the  note  to  be  given  because  one  of  plaintiffs  was  about  leaving  for 
Philadelphia,  and  wished  to  take  the  note  with  him,  and  that 
defendants  gave  same  to  accommodate  plaintiffs,  protesting  that 
the  coal  had  not  yet  been  delivered. 

The  broker  testified  that  the  note  was  given  in  settlement  of  the 
bill  delivered  by  him,  and  that  he  delivered  the  note  to  plainti^ 

The  barge  was,  by  some  accident,  after  the  note  had  been  given, 
broken  away  from  the  wharf  and  carried  up  the  river  and  sunken, 
with  her  cargo,  which  was  lost.  The  court  submitted  the  question 
to  the  jury,  and  charged,  in  substance,  that  if  the  jury  found  that 
the  defendants  had  notice  of  the  change  in  the  contract,  by  the 
reason  of  the  bill  having  been  rendered  by  the  broker  for  and  on 
account  of  plaintifis,  and  assented  to  the  change,  and  gave  the  note 
accordingly,  the  plaintiffs  were  entitled  to  recover;  but  if  they 
believed  that  at  the  time  the  defendants  made  the  settlement,  the 
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contract  was  that  the  coal  should  be  delivered  in  their  carts,  and 
did  DOt  waive  that  condition  of  the  contract  by  their  action,  then 
tbe  defendants  wonld  be  entitled  to  their  verdict. 

Tbe  jury  found  for  the  plaintiffs.  Yarions  questions  were 
nused  in  the  form  of  requests  to  charge,  touching  the  validity  of 
Uie  contract  under  the  statute  of  frauds,  and  the  sufficiency  of  accept* 
anoe  under  that  statute,  and  exceptions  were  taken  to  the  rulings 
of  the  judge. 

We  do  not  think  there  was  any  error  in  the  rulings ;  but,  under 
the  pleadings,  the  contract  of  sale  and  purchase  being  admitted, 
those  questions  were  not  within  any  issue  presented.  The  defend- 
ants, having  admitted  by  their  answer  the  contract  of  sale  and 
purchase,  took  the  affirmative  on  the  issue  whether  there  was  a 
delivery  of  tlie  coal  pursuant  to  the  contract,  and  plaintiffs,  under 
the  admission  of  the  answer,  were  entitled  to  a  verdict  on  the  note, 
unless  the  defendants  should  establish  the  alleged  failure  of  consid- 
eration by  reason  of  non-delivery  of  the  coal. 

The  question,  therefore,  whether  the  defendants,  by  settling  and 
giving  their  note  for  the  bill,  as  presented  by  the  broker,  for  coal 
at  five  dollars  and  twenty-five  cents,  delivered  '^  on  board,"  assented 
to  the  alteration  which  the  broker  had  made  with  plaintiffs,  or 
were  still  at  liberty  to  insist  that,  by  the  terms  of  the  contract,  the 
coal  was  to  be  delivered  '^  in  their  carts"  at  five  dollars  and  seventy- 
five  cents,  was  one  which,  under  all  the  circumstances,  belonged  to 
the  jury.  We  do  not  tliink  we  should  be  justified  in  interfering 
with  their  verdict. 

The  judgment  should,  therefore,  be  affirmed. 

Dakd&ls  and  Wbstbbook,  J  J.,  concurred. 

Judgment  affirmed. 
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JOHN  E.  RISLEY,  Rmfondioit,  v.  THE  INDIANAPOLia, 
BLOOMINGTON  akd  WESTERN  RAILWAY  OOM- 
PANY|  Appellant. 

Xntra  tiru — aoU  <^offieer  cf  cofporallion^  uhcn, 

.It  cannot  be  inferred,  from  the  simple  fkct  that  a  person  is  the  prerident  of  a 
corporation,  that  he  has  authority  to  contract  on  its  behalf. 

Before  one  act  can  be  accepted  as  the  ratification  or  coniinnation  of  another, 
the  party  acting  most  have  some  knowledge  or  infonnation,  at  least,  of  its  exist- 
ence. 

A  president  of  a  corporation,  taking  an  assignment  of  a  contract,  theretofote 
entered  into  between  the -corporation  and  a  contractor  ibr  oonstnioling  its  road, 
etc.,  acts  a^  trustee  of  the  corporation  and  its  stockholders^  and  not  as  tlM  oon- 
tractor*s  assignee. 

Appeal  from  a  judgment  of  the  Supreme  Court,  entered  in  faror 
of  the  plaintiff,  on  the  report  of  a  referee. 

The  action  was  brought  by  the  plaintiff,  to  recover  a  fee  of 
$50,000,  for  alleged  services  in  obtaining  for,  and  introduc- 
ing to,  the  Danville,  Urbana,  Bloomington  and  Pekin  Railroad 
Company,  contractors  who  would  undertake  to  build  its  road,  and 
for  the  conversion  of  certain  municipal  bonds,  alleged  to  have 
been  agreed  to  be  delivered  bj  said  company  in  payment  for  said 
services. 

The  defendant  is  a  corporation,  formed  in  1869,  under  the  gen- 
eral laws  of  the  States  of  Indiana  and  Dlinois,  by  the  consolidation 
of  the  Indianapolis,  Crawfordsville  and  Danville  Railroad  Com- 
pany, and  the  said  Danville,  IJrbana,  Bloomington  and  Fol^in 
Railroad  Company.  By  the  act  of  consolidation,  the  corporation, 
defendant,  assumed  all  the  liabilities  of  the  constituent  roads. 

Samuel  C.  Wilson  was  president  of  the  Indiana,  and  a  director 
of  the  Illinois  corporation,  and  Clark  R.  Griggs,  president  of  the 
latter,  and  subsequently  of  the  defendant.  Wilson  appears  to  have 
conducted  the  negotiation  between  the  plaintiff  and  Origgs,  the 
president  of  the  Illinois  corporation,  and,  by  authority  of  Griggs, 
offered  to  the  plaintiff  the  $50,000,  for  the  recovery  of  which  tkii 
action  was  brought. 
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Edmund  Wdmore,  for  the  appellant.  An  agent  can  only  bind  hid 
principal  by  his  acts,  when  he  is  anthorized  to  act.  {Mechanics^ 
Bank  V.  JV.  T.  dk  N.  H.  B.  JS.  Co.^  18  N.  Y.,  699,  632.)  The 
power  given  to  a  board  to  manage  the  afEairs  of  a  corporation,  ia 
exdosive  in  its  character.  {MoCvUough  v.  ifosa^  5  Denio,  575.) 
The  president  of  a  corporation  is  not,  viHuts  officio^  empowered  to 
contract  for  the  corporation.  {Dahney  v.  Steven^  10  Abbt.  Pr. 
[N.  S.],  39 ;  Adriancs  v.  Roome^  52  Barb.,  399 ;  Marine  Bank  y. 
VUmenUj  3  Bos.,  600;  Sqper  v.  Buffalo  cfe  RocK.  R.  R.  Co.y  19 
Barb.,  310 ;  Nal.  Bank  v.  Norton^  1  Hill,  572 ;  Jaoksai^  ▼.  Camp 
UU,  5  Wend.,  572;  Ecnft  v.  Thompson,  6  N.  Y.,  320.)  The. con- 
tract of  the  president  can  only  bind  the  corporation  when  anthor- 
ized or  approved  by  it.  {OlcoU  t.  Tioffa  R.  R.,  27  N.  Y.,  546 ; 
Ifech.  Bank  v.  JT.  T.  dk  N.  H.  R.  R.  Co.,  13  N.  Y.,  632 ;  iT.  T. 
dk  N.  H.  R.  R.  Co.  ▼.  Schuyler,  34  N.  Y.,  30.) 

James  dark,  for  the  respondent.  That  the  contract  in  this  case 
was  valid  and  binding  on  the  corporation.  {Siipervieora  ▼. 
Schenck,  5  Wall.,  784 ;  JTmw  Co.  v.  AepinwaU,  21  How.  [TJ.  S.], 
539 ;  BUseU  v.  JeffereonviUe,  24  How.,  288  ;  Gdpcke  v.  Dtibuque^ 
1  Wall.,  203.)  If  the  act  is  incident  to  the  duties  with  which 
the  officer  is  charged,  the  company  is  bound.  {Prait  y.  Hudson 
R.  R.  R.,  21  N.  Y.,  305.)  Those  who  created  the  trustee  and 
clothed  him  with  power,  should  suffer.  {Far.  dk  Mech.  Bank  v. 
Drtyv.  Bank,  16  N.  Y.,  188 ;  also  4  Duer,  219 ;  WeUand  Canai 
Co.  v.  Hathaway,  8  Wend.,  480.) 

Daniels,  J. : 

The  application  for  the  removal  of  the  cause  into  the  Circuit 
Court  of  the  United  States,  was  properly  denied,  because  it  was  not 
shown  by  the  petition,  that  the  parties  were  citizens  of  different 
States  at  the  time  when  the  action  was  commenced,  and  the 
defendant,  being  a  corporation,  was  not  entitled  to  such  removal 
upon  any  other  ground.  * 

The  contract,  on  which  the  decision  of  the  referee  allowed  the 
plaintiff  to  recover  the  judgment  appealed  from,  was  made  with 

*  Ho1d«n  V.  Patnam  Fire  Ins.  Co.,  46  N.  Y.,  1 ;  Plehner  ▼.  Phoenix  Ina.  Oow 
e  Laiuing,  411 ;  Cooke  ▼  State  National  Bank  of  Boston,  52  N.  T.,  OG. 
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the  president  of  the  Danville,  Urbana,  Bloomingtou  and  Pekin 
Railroad  Company,  a  railroad  corporation  at  that  time  existing 
under  the  laws  of  the  State  of  Illinois.  This  contract,  as  it  was 
found  to  be  proven  by  the  evidence,  was  made  on  or  about  the 
ISthday  of  July,  1867. 

It  stipulated  for  the  payment,  by  the  company  to  the  plaintiff,  of 
the  sum  of  $50,000,  for  procuring  contractors,  who  entered  into  a 
contract  to  construct  and  equip  its  railroad.  At  the  same  time,  aa 
order  was  drawn  upon  the  president  of  the  company  by  the  con- 
tractors, in  the  plaintiff's  favor,  for  county,  city  and  township 
bonds,  amounting  to  the  sum  of  $36,666.66,  bearing  ten  per  cent 
interest,  and  accepted  by  the  president,  which  the  referee  found 
was  delivered  to  the  plaintiff  as  security  for  the  payment  of  the 
amount  claimed  to  be  due  him  under  the  agreement. 

The  company  made  default  in  the  payment  of  the  bonds,  upon 
the  order,  and  the  judgment  was  directed  for  that  default  as  well 
as  the  non-performance  of  the  contract. 

But  the  whole  amount  of  the  recovery  does  not  exceed  the  sum 
unpaid  upon  the  order.  If  the  judgment  can  be  sustained  on 
either  demand,  it  is  right  and  must  be  affirmed. 

The  defendant,  which,  by  the  consolidation  of  the  railroad  oom- 
any  named  and  another  having  its  terminus  at  the  same  plaoe, 
succeeded  to  all  the  rights  and  assumed  all  the  liabilities  of  those 
two  companies,  claims,  in  support  of  the  present  appeal,  that  it  can 
be  sustained  upon  neither  ground,  for  the  reasons  which  will  now 
be  considered. 

The  president,  with  whom  the  contract  for  the  payment  of  the 
plaintiff  was  made,  had  no  special  or  direct  authority  trora  his  com- 
pany to  enter  into  any  agreement  of  that  kind.  And  no  evidence 
was  given,  from  which  it  could  be  inferred  by  the  plaintiff  that  the 
company,  whose  officer  he  was,  had  either  held  him  out,  or  permit- 
ted him  to  represent  himself,  as  having  authority  of  that  kind. 

The  circumstance  that  he  was  president  of  the  company,  was  not 
of  itself  evidence  of  the  existence  of  such  authority,  for  it  does  not 
ordinarily  appertain  to  the  duties  of  persons  acting  in  that  capacity. 

He  was  at  most  the  agent  of  the  company,  created  and  existing 
imder  a  special  legislative  act  defining  the  rights  and  privileges  of 
the  body,  and  the  manner  in  which  they  should  be  enjoyed.    This^ 
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the  plaintiff  is  to  be  regarded  as  knowing.  For  all  persons,  dealing 
with  the  officers  or  agents  of  corporations,  are  bound  to  know  that 
they  act  either  under  its  charter  or  bj-laws,  or  the  usages  which 
may  be  shown  to  exist,  defining  the  extent  of  their  authority. 

They  must,  in  doubtful  cases,  acquaint  themselves  with  the  extent 
of  that  authority,  or  otherwise  submit  to  the  consequences  resulting 
fiom  their  omission  to  do  that.* 

The  charter  of  the  company  gave  the  immediate  government 
and  direction  of  its  affairs  to  a  board  of  thirteen  directors,  having 
power  to  elect  one  of  their  number  president,  a  majority  of  whom 
oonstitttted  a  quorum  for  the  transaction  of  business. 

But  it  conferred  no  authority  on  the  person  who  should  be 
elected  president,  to  bind  the  company  by  his  contracts. 

His  power,  in  that  respect,  appears  to  have  been  defined  exda* 
sively  by  the  by-laws  enacted  by  the  company.  And  it  was 
restricted  to  the  management  of  all  negotiations  with  other  corpo- 
rations, companies  or  individuals,  touching  their  mutual  interesta 
and  the  claims  of  either  party  on  the  other,  and  to  entering  into 
or  concluding  all  such  agreements  or  contracts,  with  any  of  such 
parties  as  should  be  approve!  by  the  board  of  the  executive  com- 
mittee. This  entirely  withheld  the  power  to  make  contracts  bind- 
ing on  the  company,  unless  the  approval  of  the  executive  committee 
was  first  obtained  for  that  purpose. 

And  it  deprived  him  of  the  power  of  entering  into  the  agreement 
which  the  referee,  upon  sufficient  evidence,  has  found  was  made  by 
him  with  the  plaintiff  for  the  payment  of  the  $50,000.  The  case 
of  the  MerchanUf  Bank  v.  State  Banky^  was  relied  upon  as  sustain- 
ing the  validity  of  all  contracts  entered  into  by  officers  of  corpora- 
tions. 

But  it  clearly  could  not  have  been  intended  by  that  decision,  to 
sanction  so  broad  an  extension  of  the  law  affecting  transactions  of 
this  description. 

Yery  broad  propositions,  it  must  be  confessed,  were  stated  in 

•Angell  A  Ames  on  Corps.,  4th  ed.  (a  8.),  291,  297;  North  River  Bank  ▼. 
Aymar,  8  Hill,  262 ;  Mechanics*  Bank  v.  New  York  A  New  Haven  R  R  €k>. 
8  Kernan,  090,  881,  884 ;  McCulloagh  v.  Moss,  0  Denio,  687 ;   Adrlaoce  r 
Roome,  88  Barb.,  899 ;  Dabney  v.  Stevens,  40  Howarcl,  841,  845, 848. 

i  10  Wallace,  804. 
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the  opinion,  but  perhaps  none  too  mach  so  for  the  facts  and  evi* 
dence  in  the  case  which  the  court  then  decided. 

The  one  chiefly  relied  upon  to  sustain  the  contract  in  this  case, 
states  the  law  to  be,  ^^  that  where  a  party  deals  with  a  corporation 
in  good  faith,  the  transaction  not  being  vlt/ra  vires,  and  he  is 
unaware  of  any  defect  of  authority  or  other  irregularity  on  the 
part  of  those  acting  for  the  corporation,  and  there  is  nothing  to 
excite  suspicion  of  such  defect  or  irregularity,  the  corporation  is 
bound  by  the  contract,  although  such  defect  or  in'e^ularity  in  fact 
exists."  * 

But  even  this  does  not  extend  as  far  as  the  purposes  of  the 
plaintiff's  case  require,  in  order  to  sustain  his  recovery,  for  the 
president  of  the  company  was  not  invested  with  a  defective  or 
irregular  authority  to  bind  the  company  by  his  contracts.  He 
had  no  authority  whatever  for  tlyit  purpose. 

And  where  that  is  the  case,  and  the  officer  has  not  been  permit- 
ted to  act  as  though  he  had  the  authority,  there  is  nothing  in  that 
decision  holding  that  he  can  bind  the  company. 

But  this  proposition  is  inapplicable  to  the  present  case,  because 
there  was  a  circumstance  brought  to  the  plaintiff's  knowledge, 
according  to  his  own  evidence,  which  ought  to  have  excited  bis 
suspicions  that  the  president  had  no  power  to  bind  the  company  bj 
the  agreement ;  for  he  says  that  Griggs,  the  president,  and  WilsoD, 
one  of  the  directors  acting  with  him,  had  not  brought  with  them 
proper  evidence  of  their  authority  to  contract  for  the  building  of  this 
and  the  other  road,  and  it  was  decided  that  the  execution  should  be 
adjourned  over  for  them  to  go  home,  convene  their  boards  of 
directors,  and  get  them  to  do  whatever  was  necessary  to  be  done 
about  the  contract  for  building  the  roads.  If  they  could  not,  for 
want  of  power,  enter  into  contracts  for  the  construction  of  the 
road,  which  was  a  substantial  part  of  what  the  corporation  was 
created  to  do,  it  is  difficult  to  see  how  it  could,  with  any  propriety, 
be  assumed  that  the  power  existed  without  any  action  of  the 
board,  which  would  authorize  the  president  t^  make  the  contract 
with  the  plaintiff  upon  which  lie  has  been  allowed  to  recover. 

The  fact  that  the  president  could  not,  without  specific  authority, 

bind  the  company  by  one  agreement,  should  have  been  accepted 

•  10  Wallace,  UL 
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as  quite  conclusive  evidence  of  the  same  want  of  authority  to  r^n 
der  the  other  obligatory  upon  it. 

One  was  a  fair  inference  from  the  other. 

And  the  plaintiff  should  be  strictly  held  to  all  its  legal  conse- 
quences, because,  as  a  lawyer,  he  may  be  deemed  to  he  familiar 
with  all  legal  rules  applicable  to  his  case. 

The  plaintiff,  however,  insists  that  the  making  of  the  contract 
for  the  construction  of  the  road,  and  with  the  authority  afterwards 
conferred  for  that  purpose  by  the  company,  in  effect  adopted  and 
ratified  the  agreement  which  the  president  .made  with  him  for  the 
payment  of  tlie  $50,000. 

But  that  cannot  be  so,  because  there  was  nothing  in  the  agree- 
ment made  for  building  the  road,  by  which  even  the  existence  of 
the  one  made  with  him,  was  assumed. 

It,  in  no  way,  entered  into  the  agreement  for  the  construction  ot 
the  road,  and  was  not  brought  to  the  notice  of  the  board  of  direc- 
tors in  any  way  whatever. 

And  tliey  cannot,  with  any  propriety,  be  held  to  have  adopted 
or  ratified,  by  that  act,  another  of  an  entirely  different  nature, 
which  they  knew  nothing  about. 

The  fact  that  it  was  brought  to  Wilson's  notice,  at  the  time 
when  the  agreement  with  the  plaintiff  was  made,  was  not  notice  to 
the  company,  or  the  board  of  directors,  for  any  such  purpose. 

The  board  was  the  body  which  acted,  and  no  notice  was  given 
to  it  of  the  president's  attempt  to  bind  the  company  for  the  pay- 
ment of  the  money  to  the  plaintiff. 

Before  one  act  can  be  accepted  as  the  ratification  or  confirmation 
of  another,  the  party  acting  must  have  some  knowledge  or  informa- 
tion, at  least,  of  its  existence.* 

Another  circumstance  relied  upon  as  a  ratification  of  the  act,  by 
which  the  agreement  with  the  plaintiff  was  made,  is  the  admission 
contained  in  the  answer,  that  the  order  received  by  him  was 
accepted  by,  the  company.  But  this  admission  is  not  sufficient  for 
that  purpose,  because  it  in  no  way  concedes  that  the  order  had 
any  connection  with  the  agreement. 

It  is  not  admitted  that  the  order  was  drawn,  accepted  or  received 

^9amr.  Worth,  40  Barb.,  648;  Hays  v.  Stone,  7  Hill,  128, 181, 18S;  Eeelei 
T.  Mislroiy,  88  N.  T.,  648;  Smith  v.  Tracy,  86  id.,  79. 
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to  secure  the  performance  of  the  agreement,  or  that  it  had  anj 
relation  whatever  to  it,  or  that  the  company  knew  anything  of  it 

The  admission  is  that  it  promised,  at  the  request  of  the  coo- 
tractors,  to  deliver  the  plaintiff  the  bonds,  provided  they  became 
entitled  to  them  by  the  performance  of  their  contract ;  certainly  no 
ratification  of  the  agreement  with  the  plaintiff,  can  be  inferred  from 
such  a  promise. 

And  there  is  nothing  in  the  evidence  extending  its  effect  in  that 
respect. 

The  order  was  drawn  by  the  contractors  who  agreed  to  build  the 
railroad,  and  it  requested  and  directed  the  delivery  to  the  plaintifif 
of  a  portion  of  the  bonds  which  they  were,  by  their  contract,  to 
receive  by  way  of  compensation  for  what  they  were  to  do  in  its 
performance. 

It  indicated  a  payment  by  them  upon  some  obligation  they  had 
incurred  to  the  plaintifi^  instead  of  the  securing  or  settlement  of  a 
demand  existing  in  favor  of  the  plaintiff  against  the  railroad 
company. 

Neither  by  the  import  or  terms  of  the  order,  could  the  company 
have  inferred  from  it,  that  it  was  given  or  accepted  to  secure  any 
debt  the  plaintiff  claimed  to  have  against  the  company. 

And  for  that  reason,  as  long  as  the  company,  or  its  board  of 
directors,  had  no  notice  that  it  wlis  to  be  held  by  the  plaintiff  as 
security  for  the  payment  of  his  demand,  its  acceptance,  or  the  pro- 
mise admitted  in  the  answer,  constituted  no  ratification  or  con- 
firmation of  that  demand. 

The  circumstances  under  which  the  order  seems  to  have  origi- 
nated, exclude  the  presumption  that  notice  of  its  purpose  or  nse, 
could  have  been  given  to  the  board  of  directors. 

Wilson,  who  aided  the  plaintiff  in  procuring  the  contractors  who 
were  to  build  the  road,  and  received  an  order  himself  for  $10,000 
ot  the  county,  city  and  town  bonds,  and  who  evidently  had  no 
motive  to  misrepresent  the  facts,  was  sworn  and  examined  as  a 
witness  on  his  behalf. 

And  in  the  course  of  his  evidence,  he  stated  that  the  contractors 
agreed  at  first  to  build  the  railroad  for  $5,000  per  mile,  in  county, 
city  and  town  bonds,  in  addition  to  the  other  compensation  it  waa 
agreed  they  should  receive. 
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And  after  that,  withoat  making  any  redaotion  in  the  other 
amount,  the  payment  in  thoae  bonds  was  increased  to  $6,500  per 
mile. 

This,  he  said,  was  done  at  the  instance  of  Okrk  B.  Griggs,  who 
was  the  president  of  the  company. 

And  the  object  was  to  charge  the  excess  npon  the  company  for 
bailding  its  road,  and  through  the  contractors  to  divide  that  excess 
between  himself,  Wilson,  a  director  and  president  of  the  other 
railroad  company,  the  plaintiff,  and  the  contractors. 

And  he  stated  that  the  division  was  so  far  made,  at  that  time,  as 
to  have  orders  drawn  for  $120,000,  in  round  numbers,  by  the  con- 
tractors, one  being  in  his  own  favor  for  $10,000,  and  the  residue 
for  equal  amounts,  one  in  favor  of  the  president  of  the  company, 
another  in  favor  of  Wilson,  one  of  its  directors,  and  the  other  in 
&vor  of  the  plaintiff. 

And  these  orders  were  then  accepted  by  Mr.  Griggs,  and 
delivered  to  the  persons  who  were  to  receive  them,  he  receiving 
the  one  intended  for  himself. 

This  witness  was  corroborated  in  this  statement,  by  the  evidence 
of  the  defendant's  witness,  Alton,  who  was  one  of  the  contractors. 

For  he  says  that  the  price  in  bonds  was  first  fixed  at  $5,000  per 
mile  for  building  the  road,  and  afterward  advanced,  on  the  con- 
tractors' learning  that  the  work  would  probably  prove  more  expen- 
sive than  at  first  it  was  supposed  to  be,  so  that  they  should  receive 
$200  or  $300  more  per  mile  in  bonds. 

Then  he  said,  that  Griggs  said,  tliey  could  raise  $6,500  per  mile. 
That  he  understood  how  much  the  contractors  were  to  have  net, 
and  that  they  were  to  pay  a  certain  amount  for  himself,  the  plain- 
tiff and  others,  of  the  bonds,  as  a  commission  or  brokerage. 

And  that  it  was  arranged  between  Griggs,  Wilson  and  Bisley, 
that  a  certain  portion  was  to  be  allowed  to  them. 

He  then  added  that  he  was  very  confident,  that,  in  the  arrange- 
ment he  had  with  Griggs,  it  was  not  spoken  of,  until  it  was  arranged 
between  them  how  it  was  to  be  divided. 

To  carry  it  out,  he  stated  that  an  order  was  first  drawn  for  the 

entire  $120,000,  and  accepted  by  Griggs.    But  that  was  afterward 

divided  into  the  four  orders  mentioned  by  Wilson,  so  that  each 

could  have  his  own  share  at  once,  without  being  at  all  dependent 
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upon  the  honor  which  is  Bupposed  to  exist  iu  such  cases^  but 
nevertheless,  has  sometimes-proved  to  be  disregarded.  The  circum- 
stances verj  decidedly  sustain  the  probabilities  of  these  statements. 
For,  the  orders  were  all  made  out  by  the  plaintiff,  signed  by  the  con- 
tractors, accepted  by  Griggs,  and  distributed  in  the  manner  men- 
tioned at  the  time  when  the  contract  was  entered  into. 

The  plaintiff,  though  afterward  on  the  stand  as.  a  witness,  made 
no  attempt  to  deny  these  statements,  but  simply  left  the  case  upon 
liis  former  evidence,  in  which  he  said  that  he  did  not  know  whether 
the  contractors  received  any  consideration  for  drawing  these  orders; 
and  Griggs,  while  he  denies  being, a  party  to  any  such  arrange- 
ment, still  admits  that  the  orders  were  drawn,  accepted  and  divided 
as  the  others  stated  they  were,  and  that  he  received  one  for  between 
$36,000  and  $37,000. 

He  also  says  that  he  did  not  inform  the  board  of  directors  that 
lie  had  received  such  an  order,  neither  was  the  counsel  of  the  com- 
pany, who  was  with  him  in  the  city  attending  to  the  completion 
of  the  contract  to  build  the  road,  informed  of  it,  or  of  the  arrange- 
ment made  for  this  division  of  $120,000  of  ihe  bonds. 

In  view  of  the  great  improbability  that  the  contractors  would 
voluntarily  have  proposed  to  give  away  so  large  a  portion  of  their 
compensation,  if  it  had  ever  been  designed  they  should  receive  it 
as  such,  and  the  reasons  which  must  have  operated  upon  Mr. 
Griggs,  by  way  of  inducing  him  to  deny  his  complicity  in  this 
piece  of  inexcusable  knavery,  the  direct  evidence  of  the  two  wit- 
nesses, swearing  to  the  contrary,  and  the  inherent  probability  of 
the  truth  of  their  statements,  no  reliance  can  be  placed  upon  his 
denial. 

The  whole  weight  of  the  case  is  against  him  on  this  subject,  and 
it  must  be  concluded,  that,  for  a  consideration  he  provided  the  con- 
tractors with,  he  enabled  them  to  compensate  himself  and  Wilson 
for  a  shameless  violation  of  the  duties  which  the  confiding  stock- 
holders  and  directors  had  intrusted  them  with  performing. 

After  being  implicated  in  that  misconduct,  no  reason  could  exist 
for  supposing  that  he  would  so  far  explain  the  matter  to  the  board 
of  directors  as  to  secure  any  action  of  theirs  amounting  to  a  ratifi^- 
cation  of  that  portion  of  the  transaction  in  which  the  plaintiff  was 
allowed  even  the  f^pearance  of  profiting. 
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And,  oertainlj,  Lis  own  acceptance  of  the  orders,  as  president  of 
the  company,  conld  be  attended  with  no  snch  result. 

For,  as  long  as  he  had  no  authority  to  make  the  agreement  tc 
pay  the  pkintiff  the  $50,000  for  procuring  the  contractors,  he  wa* 
eq'udly  without  authority  to  bind  the  company  by  a  ratification 
of  it  .♦ 

The  remaining  question  in  the  case  is,  whether  the  company  was 
shown  to  be  liable  to  the  plaintiff  upon  its  admitted  promise  to  pay 
the  bcmds  on  the  order. 

The  answer  denies  that  liability.  By  the  contract,  the  $1,500 
per  mile,  which  was  added  to  the  first  amount  which  the  contractors 
were  to  receive  in  bonds,  did  not  become  payable  until  the  ties  and 
iron  were  laid  upon  the  road.  And  the  bonds,  payable  by  the 
terms  of  the  order,  were  to  be  paid  ^^out  of  the  $1,500  per  mile," 
which,  pursuant  to  the  contract,  ^^  was  to  become  due  and  payable 
to  the  contractors  upon  laying  the  iron  on  the  railroad." 

This  order,  with  its  acceptance,  was  conditional  upon  the  per- 
formance of  the  contractors,  extending  so  far  as  to  lay  the  ties  and 
iron  upon  the  road. 

It  was  for  the  payment  of  the  amount  mentioned  in  it,  out  of 
the  sum  to  become  due  and  payable  to  the  contractors  who  drew 
it,  when  they  laid  the  iron  upon  the  road. 

That,  the  proof  showed,  they  never  did.  And  the  amount,  stipu- 
lated for  that  service,  accordingly,  was  never  earned  by  them. 

8oon  after  they  took  the  contract,  they  failed  in  its  performance, 
and  surrendered  and  assigned  it  to  Mr.  Griggs,  the  president  of  the 
company,  and  he  afterward  went  on  and  performed  it. 

This  performance  was  not  made  in  their  interest,  or  for  theit 
account,  but  entirely  independently  of  them,  and  for  his  own  bene 
fit,  so  far  as  that  could  be  done  by  him  as  an  officer  of  the  companj 
whose  interests  he  was  bound  to  promote  and  protect. 

They  were  not  entitled  to  any  part  of  the  compensation  earned 
by  this  performance,  and  the  plaintiff,  as  their  assignee  under  the 
order,  stood  in  no  better  situation. 

For  he  was  only  to  receive,  according  to  the  terms  of  the  oixler 
a  portion  of  what  should  become  due  and  payable  to  the  con 

*Manh  v.  FulUw  County,  10  Wallace,  07(1. 
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tractors,  pursuant  to  their  contract,  when  the  iron  should  be  laid 
upon  the  track. 

And,  as  nothing  ever  did  become  due  or  payable  to  them  for 
that,  on  account  of  their  &ilure  to  perform,  or  to  procure  the  per- 
formance by  any  other  person  in  their  behalf,  the  plaintiff  has  no 
valid  claim  against  the  company  under  the  terms  of  the  order 
received  by  him. 

And  besides  that,  as  the  assignment  of  the  contract  was  made  to 
the  president  of  the  company,  and  he  afterward  constructed  the 
railroad  under  it,  while  occupying  that  position,  he  did  it  substan- 
tially as  the  company,  and  not  as  the  contractors'  assignee;  what 
he  did,  was  as  a  trustee  for  the  company  and  its  stockholders.* 

They,  and  not  he,  were  entitled  to  the  profit  of  what  he  did  while 
acting  as  a  director  of  the  company  and  the  president  of  its 
directors. 

And  it  can  make  no  difference  in  the  plaintiff's  favor  if  this 
officer,  in  the  end,  so  far  sacrificed  his  duties  to  his  interests  as  to 
secure  from  the  company,  for  what  he  did,  the  unlawful  stipend  of 
bonds,  put  into  the  contract  at  his  instigation  and  in  part  for  his 
profit. 

For  the  plaintiff  has  shown  no  title  to  them,  and  ho  right  U> 
require  compensation  for  the  amount  of  his  order  firom  the  company. 
'  He  may  be  entitled  to  a  reasonable  compensation  for  his  services 
and  advice  in  aiding  the  president  of  the  company,  as  his  counsel, 
in  making  the  contract  executed  by  the  contractors  and  approved 
by  the  company,f  but  that  cannot  sustain  the  present  judgment,  for 
it  forms  no  basis  of  its  recovery. 

As  the  case  now  stands,  there  seems  to  be  no  theory  upon  which 
this  judgment  either  can  or  ought  to  be  sustained. 

It  should,  therefore,  be  reversed  and  a  new  trial  ordered,  wi& 
costs  to  abide  the  event. 


Davis,  P.  J.,  and  Lawbevoe  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  event. 

*  Butts  V.  Wood,  87  K.  T.,  817 ;  Coleman  v.  Second  Avenue  BaOroai  Co. 
88  id.,  801 ;  Ogden  v.  Murray,  89  id.,  208. 
f  Hooker  v.  Eagle  Bank  of  Rocbester,  80  N.  T.»  88. 
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ISAAC  T.  HUNT  and  others,  Appellants,  v.  MATTHEW 
T.  BRENNAN  as  Sheriff,  etc.,  Respondent. 

N<9tk$  of  appearance — vnihdrawal  €f-^%ohen  aUowetL 

Brown,  Hall  ft  Yanderpoel,  being  authorized  to  appear  for  the  defendant  in  all 
actions  regularly  commenced  against  him  and  none  other,  appeared  as  attomeyti 
for  him  in  this  case,  belieying  at  the  time  they  did  so,  that  the  summons  had  been 
peraonally  served  upon  him,  while  in  fact  it  had  not;  the  defendant  did  not  know 
of  an  appearance  until  alter  the  seirice  of  the  complaint;  on  the  application  of  the 
defendant,  an  order  was  made  permitting  him  to  withdraw  the  notice  of  appear- 
ance; heldy  that  this  was  proper. 

Appeal  from  an  order. 

On  the  17th  of  January,  1874,  on  affidavits  presented  to  Mr. 
Justice  Lawrbnob,  an  order  was  granted  at  Special  Term,  requir- 
ing the  plaintiffs  to  show  cause  why  a  notice  of  appearance,  there- 
tofore served  in  the  action,  of  Brown,  Hall  &  Yanderpoel,  as 
attorneys  for  the  defendant,  should  not  be  countermanded  and 
withdrawn.  The  affidavits  showed  that  the  summons,  which  was 
in  an  action  for  an  escape,  had  never  been  served  on  the  sheriff, 
and  that  he  had  not  directed  or  authorized  any  one  to  appear  for 
him  in  the  action,  and  that  the  notice  of  appearance  was  inad- 
vertently served,  under  the  erroneous  supposition  that  the  summons 
had  been  served  personally  on  the  defendant,  the  summons  having 
been  delivered  to  the  attorneys  by  a  subordinate  in  the  sheriff's 
office,  without  informing  them  that  the  same  had  not  been  served 
on  the  sheriff.  That  the  attorneys  were  authorized  to  appear  for 
the  sheriff,  in  all  actions  regularly  commenced  against  him  in  his 
official  capacity,  and  none  others.  It  further  appeared  that  the 
defendant  did  not  know  of  the  appearance,  until  after  the  service 
of  the  complaint ;  and  that  the  fact  that  the  summons  was  not  per- 
sonally served,  was  not  known  to  the  attorneys,  until  after  the  com- 
plaint was  served.  An  order  was  made,  directing  the  withdrawal 
of  the  notice  of  appearance,  from  which  the  plaintiffs  appealed. 

(hnvers  dh  Lyman^  for  the  appellant. 

Brcwn^  Hiail  db  Vanderpoelj  for  the  respondents. 
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Per  Curiam. 

The  decision  of  this  motion  in  favor  of  the  eheriff,  was  predicated 
of  the  fact  that  the  notice  of  appearance,  served  on  his  behalf,  was 
inadvertent  and  a  clear  mistake,  no  authority  having  been  given 
therefor  by  him.  The  proofs  submitted  upon  the  hearing,  iallj 
j  iistify  this  conclusion,  and  the  order  appealed  from,  is  right.  It  may 
bo  that  the  process  should  have  been  served  upon  the  sheriff;  bat 
if  that  ceremony  was  not  necessary,  and  a  service  upon  the  under- 
sheriff  was  sufficient,  no  injury  results  to  the  plaintiff.  Whatever 
rights  lie  secured  by  that  proceeding  remain.  In  the  case  of  Becker 
v.  Zainont,*  the  decisions  bearing  upon  the  exercise  of  the  power 
to  relieve  a  party  from  an  appearance,  put  in  on  his  behalf,  are  col- 
lated and  criticised ;  and  it  will  be  found  that  the  courts  have  exer- 
cised the  authority  vested  in  them,  even  in  relation  to  stipulations 
made  in  open  court.f 

The  order  appealed  from,  seems  to  have  been  made  on  proper 
and  sufficient  grounds,  and  it  should  therefore  be  affirmed. 


Ordered  accordingly. 


In  thb  Matter  op  thb  Final  Aoootjnting  of  OBADIAH 
N.  CUNNINGHAM,  Executor  of  Danisl  Cunningham, 
Deceased. 

ExeaUor — AooounU, 

The  executor  presented  a  claim  against  the  estatOifor  monej  paid  and  advsaced 
for  divers  family  expenses^  sach  as  rent  and  other  neceaiarieB,  and  for  expenses 
in  taking  the  testator  to  the  asylum,  and  for  his  clothing,  nursing  and  medical 
attendance,  amounting  to  $371.  The  surrogate  reftised  to  allow  the  claim,  as  all 
of  the  disbursements  were  made  during  the  lifetime  of  the  testator ;  hM^  that  the 
claim  should  hare  been  allowed. 

Appeal  from  a  decree  of  the  surrogate  of  the  city  of  New  Tork, 
made  on  the  final  settlement  of  the  accounts  of  the  executor, 

F.  G.  McDanaldy  for  the  executor,  appellant 

Edward  F.  Broumj  for  the  respondent. 

•18  How.  Pr.,  28. 

f  The  Hiram,  1  Wheaton  Rep.,  440,  1  Hofl:  Oh.  Practice,  88, 88. 
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Dayis,  J.: 

The  questions  raised  are  chiefly  of  fact,  and  grow  oat  of  conflict- 
ing evidence.  It  was  not  dispated  that  the  executor  received  from 
the  wife  of  the  testator,  some  time  before  his  death,  a  number  of 
government  bonds,  which  he  converted  into  monej.  The  contro- 
versy ia  respect  to  the  bonds,  was  whether  the  executor  paid  tlio 
proceeds  to  his  testator  in  the  lifetime  of  the  latter.  The  auditor, 
upon  conflicting  evidence,  has  found  that  he  did  not,  and  has 
charged  the  executor  with  $350,  the  value  or  proceeds  of  said  bonds, 
and  with  interest  thereon,  amounting  in  the  whole  to  $497.  The 
learned  surrogate  has  confirmed  the  finding  of  the  auditor.  We 
do  not  think  the  finding  so  palpably  against  the  weight  of  evidence, 
that  aa  appellate  court  would  be  justified  in  reversing  it.  The 
executor  proved  that  in  the  lifetime  of  the  testator,  and  while  the 
latter  was  confined  in  the  lunatic  asylum  on  Blackwell's  Island,  he 
paid  and  advanced  tor  divers  family  expenses,  such  as  rent  and  other 
necessaries,  and  for  expenses  in  taking  the  testator  to  the  asylam, 
and  for  his  clothing,  nursing  and  medical  attendance,  sums  amount- 
ing to  $371,  the  account  for  which  he  presented  as  a  claim  against 
the  estate,  upon  and  as  part  of  his  accounting.  The  auditor 
rejected  this  claim  on  the  ground,  as  stated  in  his  findings  of  fact, 
'^  that  the  executor  did  not  disburse  the  various  sums  as  charged  in 
schedule  D  of  his  account,  and  amounting  to  $371,  being  the  whole 
amount  included  in  schedule  D,  as  executor,  on  account  of  the 
estate  of  the  deceased,"  from  which  finding  he  finds  as  a  conclusion 
of  law,  ^^  that  no  part  of  schedule  D  should  be  allowed  to  the  execu- 
tor, as  all  of  the  disbursements,  as  therein  chaiy;ed,  were  made  dur- 
ing the  lifetime  of  the  deceased." 

Of  course,  this  account  should  not  be  allowed  as  disbursements 
made  by  the  executor.  The  account  did  not  purport  to  be  of  that 
character.  Schedule  D  recites  distinctly,  that  the  claim  is  for  sums 
of  money  advanced  while  the  testator  was  insane,  with  the  consent 
and  at  the  request  of  hi&  wife,  for  his  and  her  support  and  comfort, 
8uch  sum  being  actually  necessary  for  their  maintenance.  No  good 
reason  exists  to  prevent  the  executor  from  bringing  in  and  establishing 
tills  account,  and  being  allowed  the  same  as  an  offset  against  the 
indebtedness  of  himself  to  the  estate.  The  auditor  found  him  to  be 
indebted  to  the  estate,  for  the  proceeds  of  the  bonds  above  mentioned 
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and  interest,  to  the  amount  of  $497.  He  also  found,  substantiallj, 
that  an  indebtedness  from  his  testator  existed  in  his  favor,  for  monejB 
advanced  and  paid  out  in  the  lifetime  of  the  latter,  in  the  snm  oi 
$371.  Both  of  these  were  debts  existing  before  the  testator's 
death,  and,  assuming  that  to  be  the  case,  there  was  no  reason  whj 
the  one  should  not  have  been  allowed  to  apply  against  the  other, 
as  justice  and  equity  seem  to  require,  so  that  the  actual  indebted- 
ness, for  which  the  testator  should  be  charged,  would  be,  in  respect 
to  the  proceeds  of  the  bonds,  the  difference  between  the  two 
amounts.  Of  course,  it  would  come  to  the  same  thing,  if,  after 
ascertaining  the  balance  due  on  the  accounting,  the  surrogate  had 
allowed,  as  a  payment  to  the  executor,  the  sum  due  him  on  his 
account,  set  forth  in  schedule  D.  Neither  of  these  things  was 
done ;  and,  as  it  is,  the  executor,  who  under  the  decree  is  bound  to 
pay  out  and  invest  the  whole  balance  found  against  him,  according 
to  certain  specific  directions,  is  subjected  to  the  loss  of  his  entire 
claim  against  the  estate.  We  think  it  proper  that  the  error  should 
be  corrected  by  a  modification  of  the  decree,  so  as  to  allow  the  sum 
of  $871,  upon  which  no  claim  for  interest  was  made  by  the  execu- 
tor, to  apply  npon,  and  be  deducted  from  the  sum  which  the  execu- 
tor is  directed  to  invest,  after  paying  expenses  of  the  accounting. 
The  decree  should  be  modified,  and  affirmed  as  modified,  without 
costs  of  this  appeal  to  either  party. 

Daniels  and  Lawbenob,  JJ.,  concurred. 

Ordered  accordingly. 
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WILLIAM  BOARDMAN,  Rbspondbht,  v.  JOSEPH  GAIL- 

LARD,  Jr.,  and  OTHSits,  Affbllaktb. 

Ifuuranae — dmdendt — eiuitmt — receipt. 

Plaintiff  and  defendants  were  Joint  owners  of  a  steamer,  plaintiff  owning  four* 
fifths,  and  defendants  one-flfUi.  The  steamer  was  managed  by  defendants,  and,  by 
them,  insured  for  the  benefit  of  all  the  owners  in  several  mataal  insurance  compa- 
nies, the  plaintiff  being  charged  with  four-fiftlis  of  all  the  premiums ;  held^  that 
the  plaintiff  was  entitled  to  receive  four-flflhs  of  all  scrip  or  dividends  received 
b^  the  defendants  on  account  of  such  premiums. 

The  vessel  was  subsequently  sold,  and,  after  the  defendants  had  received  the 
proceeds  of  the  scrip,  the  plaintiff  received  seventy-six  dollars  and  thirty-five 
cents,  as  the  balance  then  due  hfm  out  of  the  earnings  of  the  vessel,  and  gave  a 
recdpt  therefor,  which  purported  to  be  in  fhll  of  all  demands  against  the  defend- 
ants.  The  plaintiff  testifled.that  he  did  not  know,  at  this  time,  that  anything  had 
been  realized  from  the  scrip;  Aelcf,  that  he  was  not  estopped  by  the  receipt  from 
ihowing  his  mistake  as  to  the  facts,  and  that  he  only  intended  to  give  a  receipt 
for  the  sum  of  money  he  actually  received. 

To  render  a  custom  obligatory,  it  must  ordinarily  be  proved  that  it  was  known 
to  the  party  to  be  bound  thereby. 

Appeal  from  a  jadgment,  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee.  The  action  was  for  an  account,  in  respect 
to  the  proceeds  of  scrip  received  by  defendants  on  premiums  paid 
on  insarance  on  a  steamer,  the  joint  property  of  plaintiff  and 
defendants,  in  the  Atlantic  and  other  mutual  insurance  companies. 

The  plaintiff,  at  the  time  he  received  the  seventy-six  dollars  and 
thirty-five  cents,  gave  the  following  receipt : 

Beeeived,  New  York,  12th  November,  1867,  from  Messrs.  Aymar 
&  Co.,  seventy-six  dollars  and  thirty-five  cents,  to  close  account,  my 
interest  in  steamer  ^'Mary  A.  Boardman,"  and  in  full  of  all 
demands  of  mine  against  Messrs.  Aymar  &  Co. 

I^SJS&S''}  (Signed)  WILLIAM  BOARDMAN. 

The  other  fiusts  in  the  case  appear  in  the  opinion. 

O^orge  H.  FotUfy  for  the  appellants,  insisted  that  receipt  was  in 
nature  of  contract,  and  could  not  be  varied  by  parol.    {Pierce  y. 
Fieree^25  Barb.,  343-252;  Falmerton  y.  Ewffard^  4  Den.,  166; 
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SawleU  V.  UawleU^  66  Barb.,  478 ;  Oroceri  Bank  v.  FiUh^  1  N. 
Y.  Sapreme,  658 ;  Howard  ▼.  Nortanj  65  Barb.,  167  ;  Kock  y. 
JSoriUzy  4  Daly,  117-120;  t/i^^Zyfi  v.  Capron^  64  Barb.,  606.)  That 
the  acconnt  became  stated.  {Hutchinson  v.  Market  Bank  of  Troy^ 
48  Barb.,  302 ;  Lockwood  v.  Thome,  11  N.  Y.,  170.) 

E.  H.  Benn,  for  the  respondent. 

Daniels,  J. : 

The  plaintiff  and  the  defendants,  who  constitated  the  firm  of 
Ajmar  &  Oo.,  were  the  owners  of  the  steamer  called  MaiyA. 
B^ardman  from  the  time  when  she  was  built,  in  1862,  nntil  Angnst, 
1864,  when  she  was  sold.  The  title  was  in  the  defendant,  Joseph 
Gaillard,  Jr.,  as  security  for  advances  made  by  his  firm  in  building 
her.  It  was  so  held  for  the  benefit  pf  the  plaintiff  and  defendants, 
he  owning  four-fifths  and  they  the  remaining  one-fifth ;  she  was 
managed  by  the  firm  of  Aymar  &  Co.,  in  which  the  plaintiff  was 
not  interested;  while  she  was  so  owned  and  managed,  she  was 
insured  by  the  firm  in  the  Atlantic  and  Sun  Mutual  Insurance 
Companies.  These  companies  transacted  their  business  on  what  is 
known  as  the  mutual  plan,  which  was  so  arranged  and  carried  on  as 
to  allow  the  persons,  insured  by  them,  to  participate  in  the  profits 
of  the  business  of  the  companies.  Under  that  arrangement,  the 
firm  received  from  these  companies,  for  the  years  1862,  1863  and 
1864,  certificates  called  scrips  entitling  them  to  certain  amounts,  as 
their  portions  of  the  earnings  or  the  profits  of  the  business  done  in 
those  years.  The  insurances,  on  account  of  which  these  certificates 
were  issued  and  received,  were  all  effected  for  the  benefit  of  the 
plaintiff  as  well  as  the  defendants,  and  four-fifths  of  the  premiums, 
paid  for  them,  were  charged  over  by  the  defendants  to  him,  and 
allowed  by  him  in  the  settlement  of  their  accounts;  in  effect, 
therefore,  four-fifths  of  their  amount  resulted  from  the  insorauce 
of  his  interest  in  the  steamer,  and  the  premiums  paid  by  the  firm 
and  reimbursed  to  it  by  him.  And  that  proportion  of  the  certifi- 
cates or  scrip,  was,  for  that  reason,  as  much  his  property  as  it  would 
have  been,  if  the  insurance  to  that  extent,  had  been  effected  in  his 
name ;  if  a  loss  had  happened  during  the  continnanoe  of  either 
inanrance,  no  person  would  deny  the  plaintiff's*  right  to  foa^ 
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fifths  of  the  entire  amount  paid  in  satisfaction  of  the  claim  under 
it,  and  yet  that  would  be  no  more  directly  the  result  of  the  pre 
niiom  paid  by  him  for  the  insurance,  than  the  certificates  or  scrip 
issued  on  account  of  its  proportionate  part  of  the  profits  or  surplus 
earnings  of  the  company;  in  reality,  the  amount  returned,  by 
force  of  the  scrip  or  certificates,  is  so  much  more  premium  paid 
than  the  sum  for  which,  under  the  circumstances  afterward  occur- 
ring, it  appears  the  insurance  should  have  been  made ;  in  substance, 
it  is  a  rebate  of  the  premimn  paid  for  the  insurance,  and  it  as  com- 
pletely and  equitably  belongs  to  the  person  whose  interest,  at  his 
expense,  is  insured,  as  the  money  did,  which  he  paid  for  the  purpose 
of  having  the  insurance  made ;  if  he  had  paid  a  certain  sum  to  an 
agent  for  the  purpose  of  procuring  a  policy  for  him  upon  his 
interest  in  the  ship,  and  it  had  been  effected  for  less  than  the 
amouot,  the  difference  would,  beyond  oontroTcrsy,  be  the  pro-. 
perty  of  the  principal,  and  his  rights,  in  this  respect,  cannot  be 
changed  by  the  circumstance  that  the  money  actually  went  into 
the  hands  of  the  insurance  company,  under  an  implied  understand- 
ing  that  the  portion,  not  required  to  pay  the  premium  earnedi 
should  be  returned  to  the  person  effecting  the  insurance ;  so  far  as 
the  firm  of  Aymar  &  Co.  acted  for  the  plaintiff  in  insuring  his 
interest  in  the  steamer,  they  did  so  as  his  agents,  and  under  the 
well-settled  principles  applicable  to  that  relation,  he  was  entitled  to 
the  benefits,  advantages  and  profits  of  the  act  they  performed  in  hia 
behalf.* 

There  is  nothing  in  the  action  of  the  chamber  of  commerce,  as 
it  is  shown  in  the  case,  in  conflict  with  the  existence  of  this  right. 
The  conclusion  of  the  committee,  to  which  the  subject  was  referred, 
and  which  was  afterward  adopted,  was,  that  ^^  the  parties  here  who 
effect  the  insurance,  are  entitled  to  the  stock  certificates."  In  the 
present  case,  the  plaintiff  was  the  real  person  who  effected  the 
insurance  made  on  his  four-fifths  of  the  steamer ;  it  was  done  for 
his  sole  and  exclusive  protection  and  benefit,  through  the  action  ot 
his  agents,  and  at  his  expense,  and  they  paid  so  much  more  for  it 
than  the  companies  proved  entitled  to  receive,  as  they  agreed  to 
refund  by  means  of  the  certificates  or  scrip,  issued  on  account  of 
subsequent  surplus  profits  or  earnings. 

^  KinneBOta  R  R  Co.  v.  Moi]gan,  S3  Barb.,  217. 
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But  as  the  action  of  the  chamber  of  commerce,  caauot  be 
allowed  the  effect  of  law,  regarding  the  rights  of  parties  in  legal 
controversies,  it  would  not  change  the  case,  even  if  the  constracdon 
already  mentioned  could  not  appropriately  be  given  to  the  concln- 
sion  mentioned  in  the  report  of  the  committee ;  the  legal  rights  of 
parties  to  property,  cannot  be  divested  or  changed  by  any  Bach 
action.  These  rights,  in  this  case,  result  by  operation  of  law  from 
the  relations  existing  between  the  parties,  and  the  means  through 
which  the  insurance  upon  the  plaintiff's  interest  in  the  property 
was  effected,  and  no  custom  can  be  allowed,  as  valid,  which  would 
deprive  the  party,  entitled  to  it,  of  the  protection  secured  by  well- 
settled  legal  principles ;  if  it  could,  the  law  would  be  chargeable 
with  the  palpable  absurdity  of  providing  the  means  for  its  own 
subversion.  Beyond  that,  there  was  no  evidence  in  the  case,  which, 
in  any  view,  could  render  such  a  custom,  even  if  it  existed,  obliga- 
tory upon  the  plaintiff,  tor  he  was  not  shown  to  have  any  know- 
ledge of  its  existence ;  and  proof  of  such  knowledge,  or  of  facts 
from  which  it  may  be  fairly  inferred,  is  ordinarily  essential  to 
the  establishment  of  a  valid  custom.* 

The  proof  showed  that  Aymar  &  Co.,  from  time  to  time,  ren- 
dered accounts  to  the  plaintiff,  showing  their  receipts  and  disburse- 
ments in  the  management  of  the  steamer,  and  the  preminms  paid  on 
the  plaintiff's  account  for  insuring  his  interest ;  but,  as  they  contained 
nothing  whatever  in  reference  to  the  certificates  or  scrip  received, 
they  present  no  obstacle  in  the  way  of  maintaining  the  present 
action  for  his  proportion  of  their  proceeds,  even  though  he  failed 
to  object  to  the  accounts  and  afterward  settled  them.  There  was 
nothing  on  the  face  of  the  accounts  rendered,  from  which  he  could 
infer  that  the  firm  intended  to  claim  his  proportion  of  such  pro- 
ceeds, and  he  could  not  therefore  be  reasonably  expected  to  object 
to  their  omission  to  credit  him  with  it ;  besides  that,  his  own  evi- 
dence as  a  witness,  which  was  acted  on  as  credible  by  the  referee, 
was,  that  he  did  not  know  that  anything  had  been  realized  from 
the  certificates  or  scrip  when  the  accounts  rendered  were  settled, 
and  if  he  had,  that  would  not  have  precluded  him  from  proving  a 

*  Ripley  v.  iBtna  Insurance  Co.,  80  N.  Y.,  186,  160 ;  Dugoid  v.  Edwards,  60 
Barb.,  888;  Wadley  v.  Davis,  68  id.,  500 ;  Read  v  Delaware  &  H.  Canal  Co.,  8 
Lansing,  818 ;  Higgins  v.  Moore,  84  N.  T.,  417. 
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mistake  or  misapprehension  as  to  the  facts,  on  his  part,  as  to  that 
Bobject.*  The  proof  in  this  case  was  sufficient  to  bring  the  plain- 
tiff's claim  within  the  rule  supported  by  these  authorities. 

And  after  these  accounts  had  been  rendered  and  settled,  and 
after  the  proceeds  of  the  certificates  or  scrip  had  been  received  bj 
the  firm  of  Aymar  &  Co.,  the  plaintiff  received  seventy-six  dol- 
lars and  thirty-five  cents,  as  the  balance  then  due  him  out  of  the 
earnings  and  management  of  the  steamer;  the  receipt  then 
given  by  him,  declared  the  amount  paid  to  close  the  account  of  his 
interest  in  the  steamer  Mary  A.  Boardman,  and  to  be  in  full  of  all 
demands  against  Aymar  &  Co. 

At  the  time  when  that  payment  was  made,  the  plaintiff  testified 
that  no  settlement  was  made,  and  that  all  which  was  designed  to  be 
receipted  for,  was  the  amount  of  money  he  received ;  that  he  did 
not  read  the  receipt,  and  could  not  do  so  without  his  glasses;  when, 
on  the  other  hand,  the  clerk  of  the  firm,  who  made  the  payment 
and  took  the  receipt,  testified  that  it  was  paid  as  the  last  amount 
the  plaintiff  was  entitled  to,  on  account  of  his  interest  in  the 
steamer.  Under  this  state  of  the  evidence,  the  question,  whether  the 
amonnt  paid  was  received  in  fnll  by  the  plaintiff,  was  one  of  fact, 
and  as  the  referee  has  found  npon  it  against  the  defendants,  his  con- 
clusion must  be  adopted  as  final,  for  no  such  preponderance  existed 
upon  the  subject,  either  way,  as  would  justify  this  court  in  holding 
that  conclusion  to  be  erroneous. 

It  must  be  assumed,  in  conformity  with  this  finding,  that  the 
amount  paid  was  simply  received  as  so  much  then  appearing  to  be 
due  to  the  plaintiff  from  the  defendants,  having  no  effect  whatever 
npon  any  other  legal  demand  which  might  be  shown  to  exist  against 
them  in  his  favor ;  accordingly,  there  was  nothing  in  what  then 
transpired,  which  should  prevent  the  plaintiff  from  maintaining 
his  present  demand,  and  the  statement  in  the  receipt,  subscribed 
by  him,  that  he  received  the  amount  paid,  in  full,  did  not  exclude 
proof  showing  that  such  was  not  the  fact ;  what  the  receipt  con- 
tained on  this  subject,  was,  in  no  just  sense,  a  contract ;  it  was  a 
simple  declaration,  at  the  most,  that  the  amount  paid  was  received 
in  foil  of  all  demands,  and  that  has  always  been  liable  to  explana' 

*  Hntchiosoa  v.  Maiket  Bank  of  Troy,  48  Barb.,  803, 824 ;  Mdntyra  v.  Warren 
8Kc(7ia»188. 


22^  BOARDMAN  v.  GAILLARD. 

FmsT  Department,  Hat  Term,  1874. 

»— 1^^^^^— ^— ^^— ^— ^—       ■  I.       I  II  ^^— ^».— ^i^— ^— ^^i^ 

tipn  and  Contradiction,  where  it  may  be  shown  to  be  inconsifitent 
with  the  truth  and  the  settled  rights  of  either  party  to  the  contro- 
versy involving  it.*    The  referee  found  that  certificates  or  scrip 
were  received  by  Aymar  &  Co.,  on  account  of  the  insurance  of  the 
steamer  in  the  Sun  Mutual  Ins.  Co.,  to  the  amount  of  $2,520 ;  but 
the  evidence  of  the  secretaiy,  who  was  sworn  and  examined  as  a 
witness  on  the  plaintiff's  behalf,  showed  that  it  was  all  canceled 
without  anything  being  paid  upon  it  by  the  company ;  the  only 
profit,  which  the  firm  derived  from  it,  was  secured  by  means  of  its 
sale,  made  in  April,  1866,  at  a  discount  ranging  from  twenty,  to 
thirty-seven  per  cent.     This  large  discount  was  not  made  good  by 
the  interest  of  six  per  cent,  and  the  dividend  of  one  and  one-half 
per  cent  which  the  company  paid  upon  it;  neither  did  those  pay- 
ments,  and  the  excess  in  the  gross    amount  of  the  certificates  or 
scrip  received  over  the  amount  allowed  by  the  referee,  so  far  increase 
the  proceeds,  as  to  equal  the  amount  allowed  for  them  by  the 
learned  referee.    What  that  precise  amount  should  be,  under  the  evi- 
dence, it  is  not  necessary  to  determine ;  for  the  defendants,  by  their 
answer,  have  admitted  that  they  received  scrip  from  both  the  insu- 
rance companies  insuring  the  steamer,  on  which  they  realized  the 
sum  of  $8,788.69,  and  that,  certainly,  is  as  much  as  the  evidence 
warranted  the  referee  in  concluding  that  they  had  received ;  four- 
fifths  of  that,  amounting  to  the  sum  of  $7,030.92,  the  plaintiff 
was  certainly  entitled  to  recover,  which  is  $42.66  less  than  the 
amount  allowed  him.    As  the  defendants,  upon  their  own  admission, 
are  liable  under  the  evidence  relating  to  the  other  subjects,  con- 
sidered to  this  extent,  there  can  be  no  necessity  for  examining  the 
objections  taken  during  the  trial,  as  to  the  exclusion  or  admission 
of  evidence ;  neither  can  it  be  proper  to  consider  the  vast  multitude 
of  exceptions  taken  by  the  defendants  to  the  referee's  refusal  to 
find  on  the  specific  matters  submitted  to  him,  for  no  question  can 
be  presented  by  exceptions  of  that  description.f    The  only  error 
in  the  case,  at  all  prejudicial  to  the  defendants,  is  that  relating  to  the 
amount  allowed,  and  tc  correct  that,  the  judgment  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the  event, 
unless  the    plaintiff,   within    twenty  days    after   notice   of   the 

•Ryan  v.  Ward,  48  N.  Y.,  804  t  Rogem v.  Wheeler,  53  N.  Y^  S«» 


HOLTOEE  «.  ADAMS.  223 

Four  Dbpartmknt,  Mat  Tbbm,  1874. 

decision,  Btipalate  to  deduct  forty-two  dollars  fiixty-«ix  cents>  with 
interest  from  the  16th  of  April,  1866,  from  the  amount  of  the 
judgment  In  the  event  of  making  such  stipulation,  the  judgment, 
ss  80  reducedi  should  be  affirmed,  without  cost  of  this  appeal  to 
•ither  party. 

Days,  P.  J.,  and  Lawbenob,  J.,  concurred* 

Ordered  accordingly. 


GEORGE    E.    HOLTOKE    and    AKcrraEB,    RKSPONDmrre,    v. 
SAMDEL  ADAMS  and  ALFRED  RICHARDS,  Appbllants- 

Discharge  in  hankrupkif — wken  not  aUowed  to  be  set  up  in  tuppfemental  aniwer — 

aUaehment 

In  an  action  commenced  against  the  defendants,  who  were.non-residentB,  an 
attachment  iras  issued,  to  procure  the  dissolution  of  whicli,  an  undertaking,  with 
sureties,  was  given.  Some  two  years  after  the  commencement  of  the  action,  and 
while  it  was  pending  before  a  referee,  the  defendants  commenced  proceedings  in 
bankrapt<7,  <^^d>  haying  procured  their  discharges,  applied  to  the  court  fur  leave 
to  file  a  sapplemental  answer,  setting  up  the  discharges,  so  procured,  as  a  defense 
to  the  suit  The  court,  at  Special  Term,  refused  to  allow  them  to  do  so.  Eeld^ 
that  this  was  pooper. 

Appkal  from  an  order  made  at  the  Special  Term,  denying  a 
motion  made  by  the  defendants  for  leave  to  file  a  supplemental 
answer,  setting  up  their  discharges  in  bankruptcy,  obtained  subse- 
quent to  the  commencement  of  the  action. 

This  action  was  commenced  in  1869,  and,  the  defendants  being 
non-residents,  an  attachment  was  issued  against  their  property,  to 
procure  the  dissolution  of  which,  an  undertaking,  with  sureties, 
waa  given.  The  case,  being  at  issue,  was  referred  to  Hon.  W.  H. 
Leonard,  to  hear  and  determine.  During  the  pendency  of  the 
action,  and  in  the  month  of  October,  1872,  the  defendants  were 
severally  adjudged  bankrupts  by  the  District  Court  of  the  United 
States,  for  the  District  of  Massachusetts.  In  January,  1873,  a  motion 
was  made,  in  behalf  of  the  defendants,  at  Special  Term  at  chambers, 
foniided  upon  said  proceedings  in  bankruptcy,  for  a  stay  of  all  proceed- 
ings in  this  action,  j>ending  the  application  by  defendants  for  theix 
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discliargey  which  motion  was  denied  so  far  as  to  allow  plaintiffs  to 
proceed  to  jadgment  in  the  action.  From  this  order,  the  defendants 
appealed  to  the  General  Term  of  this  coart,  where  the  order  was 
affirmed,  the  following  opinion  being  delivered  by  Bsadt,  J. : 

BSADT,  J. : 

In  this  case,  the  proceedings  in  bankruptcy  were  not  commenced 
within  four  months  after  attachment  was  granted,  and  the  attach- 
ment, if  it  had  been  continued,  would  not,  therefore,  have  been 
dissolved  by  operation  of  the  bankrupt  law.  The  fourteenth  sec- 
tion  declares  only  that  attachments,  made^ within  four  months  next 
preceding  the  commencement  of  such  proceedings,  shall  be  dissolved. 
The  result  of  the  attachment  is  a  vested  right,  whidi  is  to  have  the 
property  seized,  applied  to  the  extinguishment  of  the  debt;  subject, 
however,  to  the  right  of  the  debtor  to  substitute  an  undertaking 
prescribed  by  law.  The  plaintiff,  by  attaching  property,  acquires 
a  specific  lien  upon  the  debtor's  interest,  and  is  entitled,  like  a 
judgment  creditor,  to  impeach  the  colorable  title  of  a  fraudulent 
mortgage.* 

The  execution  and  delivery  of  such  an  undertaking  to  release  the 
property,  should  be  held,  in  legal  contemplation,  to  be  a  part,  and  in 
continuation  of  the  attachment  proceedings.  The  propriety  of  this 
is  apparent  from  the  obligation  assumed  by  the  sureties,  which  is, 
to  pay  any  judgment  that  may  be  recovered  in  the  action,  the  sure- 
ties thus  agreeing  to  do  exactly  what  the  property  seized  would 
do  when  applied,  namely,  pay  the  judgment  obtained ;  and  also 
from  the  presumption  that  the  property  levied  upon,  would  have 
remained  in  8t(Uu  qiw  until  the  judgment  was  recovered,  if  the 
undertaking  had  not  been  given.  The  application  of  this  principle, 
in  this  case,  would  protect  the  plaintiff  from  the  intervention  of 
a  power,  by  which  he  might  otherwise  be  deprived  of  a  substantial 
right,  acquired  by  superior  diligence,  under  the  laws  of  the  State. 

The  character  of  the  undertaking,  its  subject,  office  and  purpose, 
however,  leave  no  doubt  that  it  is  a  substitute  for  the  levy  under 
the  attachment,  which  is  in  effect  continued,  although  the  process 
is  discharged.  There  is  another  view  of  this  question  which  may 
be  stated  thus :  The  undertaking  having  been  given,  the  sureties 

*  Binchej  v.  Btzyker,  86  How.,  75. 
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OMttmed  the  payment  of  the  debt  alleged  when  established  by  pro. 
cess  of  law,  and  they  became  the  debtors  of  the  plaintiff,  on  condi- 
tion that  the  demand  was  proven  and  judgment  for  it  obtained 
This  obligation  rests  upon,  and  the  consideration  is,  the  delivery 
of  the  property  seized,  a  delivery  predicated  entirely  of  their  pro- 
mise to  pay  the  claim,  for  the  discharge  of  which  the  property 
released,  was  seized.  Their  liability,  therefore,  depends  npon 
whether  the  debtor,  at  the  time  of  the  giving  of  the  undertaking, 
was  lawfully  indebted  to  the  plaintiffs,  and,  to  ascertain  that,  the 
judgment  must  be  recovered ;  for  such,  as  already  suggested,  is  the 
condition  of  the  obligation  assumed  by  them.  If  this  view  be  cor- 
rect, it  is  immaterial  whether  the  debtor  has  been  discharged  from 
his  indebtedness  or  not,  by  subsequent  proceedings.  Such  a  result 
would  not  affect  the  liability  of  the  sureties  whose  undertaking 
related  to  an  existing  liability,  which,  as  soon  as  determined,  made 
their  promise  absolute.  For  these  reasons,  in  addition  to  those 
already  given,  the  order  of  the  Special  Term  should  be  affirmed. 

This  appeal  is  thus  disposed  of,  without  considering  whether  the 
fourteenth  section  of  the  bankrupt  act  is  constitutional ;  whether, 
when  the  jurisdiction  of  a  State  court  has  been  invoked  and  rights 
have  been  secured  under  it,  they  can  be  taken  away  by  proceedings 
in  another  court,  under  the  provisions  of  the  Constitution  of  the 
United  States.  It  might  not  be  difficult  to  solve  this  problem, 
although  it  has  been  held,  in  proce^ings  in  bankruptcy,  that  con- 
gress has  the  power,  by  operation  of  a  general  bankrupt  law,  to 
divest  the  conditional  lien,  acquired  by  levy  of  an  attachment.* 
We  have  examined,  but  do  not  feel  bound  to  follow,  the  cases 
cited  on  the  argument  which  were  decided  in  the  courts  of  Massa- 
choaetts. 


In  the  month  of  September,  1873,  the  defendant,  Adams,  and  in 
January,  1874,  the  dufendant,  Richards,  were  severally  discharged, 
in  said  bankruptcy  proceedings,  from  all  their  debts  and  claims, 
provable  against  their  estates  in  October,  1872. 

On  the  9th  of  January,  1874,  a  motion  was  made  in  behalf  of 
the  defendants,  for  leave  to  file  a  supplemeqtal  answer,  setting  up 

*Buiiip  oh  Bankruptcy  QXti  ed.),  839,  and  cases  dted. 


226  HOLYOKJ:  v.  ADAMS. 

F1B8T  Defabtmbnt,  Mat  Term,  1874. 

their  discharge  in  bankruptcy,  and,  the  motion  having  been  denied, 
this  appeal  was  taken. 

^.  Cookej  for  the  appellants. 

JEdward  D.  McCarthy^  for  the  respondents 

Davis,  P.  J. : 

The  motion  in  the  conrt  below,  was  for  leave  to  file  a  supplemental 
answer,  setting  up  the  defendant's  discharge  in  bankruptcy. 

The  snit  was  commenced  in  1869.  The  property  of  the  defend- 
ants in  this  State,  was  attached  in  due  form  at  that  time,  they 
being  non-residents.  An  undertaking  was  given,  with  sureties,  on 
the  dissolution  of  the  attachment.  Sonae  two  years  afterward, 
while  the  action  was  pending  upon  a  reference,  the  defendants 
commenced  proceedings  in  bankruptcy,  which  have  resulted  in  the 
discharges  now  sought  to  be  pleaded.  When  this  ease  was  before 
this  court,  on  appeal  from  an  order  refusing  a  perpetual  stay  of  pro- 
ceedings in  the  action,  this  court  held,  as  appears  by  the  MS. 
opinion  of  Bradt,  J.,  that  by  the  attachment,  the  plaintiff  acquired 
a  lien  upon  the  property  attached,  for  the  payment  of  the  recovery 
that  might  be  had  in  the  action.  That  the  proceedings  in  bank- 
ruptcy, not  having  been  commenced  within  four  months  after  the 
levying  of  the  attachment,  did  not  operate  to  dissolve  the  attach- 
ment.  That  the  plaintiffs,  therefore,  had  **a  vested  right,'*  by 
force  of  the  attachment,  ^^  to  have  the  property  seized,  applied  to 
the  extinguishment  of  the  debt;  subject,  however,  to  the 
right  of  the  debtor  to  substitute  an  undertaking  prescribed  by 
law."  And  that  the  execution  and  delivery  of  such  an  under- 
taking to  release  the  property,  should  be  held,  in  legal  contemplation, 
to  be  a  part  of^  and  in  continuation  of,  the  attachment  proceedings; 
and  that  the  same  is  a  substitute  for  the  levy  made  under  the 
attachment,  which  is  in  effect  continued,  although  the  process  is 
discharged. 

We  think  these  rulings  necessarily  dispose  of  all  the  questions 
involved  in  this  motion ;  and  if  we  had  doubts  of  their  correctness, 
c\'e  shoxdd  still  feel  bound  to  follow  them  as  a  direct  adjadicatior 
of  the  court  upon  the  question  presented.    We  are,  however, 
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flatiflfied  of  their  soundness,  notwithstanding  the  contrary  raling 
in  Carpenter  r,  Turrdl^*  which  was  not  overlooked  by  the  court 
on  its  former  decision. 

Without  entering  into  any  general  discussion  of  the  questions, 
we  think  the  order  appealed  from  should  be  affirmedi  with  costs. 

Daniels,  J.,  concurred. 

Order  affirmed,  with  costs. 


ALFRED  GREENWOOD  ahd  HARRY  ALDRIDGE, 
Respondents,  v.  MARY  A.  BRINK,  Appellant. 

I\irtner8hip---proflU'-partieip<aion  in—db  Co. -^  chapter^!  cf  1883. 

Participatioii  in  the  proflts  of  a  firm,  unless  ei^oyed  under  an  express  sgrc» 
ment  tbmt  it  is  given  in  lieu  of  compensation  for  serrices,  and  that  it  gives  no 
interest  in  Uie  bosiness,  makes  a  man  a  partner. 

Under  chapter  281  of  Laws  of  1888,  which  makes  it  a  penal  offense  to  assume 
t  copartnership  name  where  no  partnership  exists,  it  is  a  sufficient  answer  to  show 
that  the  firm  name  actually  represents  persons,  who  are  liable  as  partners  to  third 
persona  and  creditors. 

Appeal  from  a  jndgment  of  the  Sapreme  Oonrt,  in  favor  of  plain- 
tiff,  for  ninety-three  dollars  and  seventy-live  cents  and  costs.  The 
action  was  brought  to  recover  the  falae  of  goods  sold  to  defendant. 
The  answer  alleges  that  the  plaintiff,  Greenwood,  was  doing  busi- 
ness under  the  firm  name  of  Alfred  Greenwood  &  Co.,  and  that 
in  fact  he  had  no  partner,  and  that  the  designation  '^  &  Go.,*'  did 
not  represent  any  partner;  that,  in  so  doing.  Greenwood  vio- 
lated chapter  281,  of  the  Laws  of  1833.  The  defendant,  Harry 
Aldridge,  claimed  a  one-half  interest  in  the  claim,  by  assignment 
from  Greenwood.  The  plaintiff  demurred.  The  demurrer  was 
overruled,  with  leave  to  reply.  The  plaintiff  served  a  reply,  but 
did  not  formally  withdraw  the  demurrer.  On  the  trial,  the  judge 
charged,  *^  that  participation  in  the  profits  makes  a  man  a  partner,  and 
it  is  not  necessary  that  they  should  say  anything  about  the  losses." 

^It  is  possible,  however,  for  a  firm  to  employ  clerks  and  give 

•lOOMasa,  450. 
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them,  as  a  compensation  for  their  services,  a  certain  amount  of  the 
profit^;  bnt  it  must  be  distinctly  understood  between  the  parties 
that  that  is  as  compensation,  and  that  thej  have  no  interest  in  the 
business  whatever." 

K  ff.  Benuj  for  the  appellant.  The  answer  that  the  goods  were 
sold  contrary  to  law,  was  a  good  defense.  (43  How.,  176;  29 
id.,  489.)  The  demurrer,  not  having  been  withdrawn,  admitted 
the  allegations  of  the  answer.  {Gtitler  v.  Wrightj  22  N.  T.,  472, 
482.)  No  partnership  existed  in  this  case.  {Baldwin  v.  Bur-^ 
rows^  47  N.  Y.,  199 ;  Pattiaon  v.  Blanchardy  5  id.,  186 ;  BurckU 
V.  Eckhart,  3  id.,  132 ;  Vanderburgh  v.  H\M,  20  Wend.,  71 ;  CUtk 
V.  Gilbert^  32  Barb.,  531 ;  ConJdin  v.  Barton^  43  id.,  435  ;  Man. 
Brcbsa  Manufacturing  Co.  v.  Seara^  45  N.  T.,  797.) 

C.  J,  O.  IlaUy  for  the  respondent.  The  receipt  of  the  reply  was 
an  election  to  accept  that  pica  from  the  plaintiff.  {Munn  v.  Bar- 
nuniy  12  How.,  563;  Spdman  v.  Weider^  5  id.,  6.)  To  constitnte 
partnership,  an  agreement  to  share  in  losses  is  not  necessary. 
{Manhattan  Braaa  Manuf,  Co.  v.  SearSj  45  N.  Y.,  797 ;  LeggeU  v. 
Henneberger^  1  N.  Y.  Supreme  Ct.  Bep.,  418.) 

Davis,  P.  J. : 

The  demurrer  to  the  answer  having  been  overruled  by  the  court, 
and  leave  given  to  reply  on  p{)yment  of  costs  of  the  demurrer,  and 
the  plaintiffs  having  served  a  reply  and  paid  the  costs,  the  demnrrer 
must  be  regarded  as  abandoned,  although  not  formally  withdrawn.* 
•A  reply,  having  been  expressly  permitted  by  the  order  of  the  conrt, 
was  proper,  and  formed  part  of  the  record.f  The  order,  on  the 
overruling  of  the  demurrer,  was  obtained  on  defendant's  motion, 
and  the  provision  requiring  a  reply  and  payment  of  costs,  mnst 
be  deemed  to  be  granted  on  his  motion.  The  record,  therefore, 
properly  before  the  court  on  the  trial,  was  the  complaint,  answer 
and  reply,  and  the  issue  to  be  tried  arose  upon  the  answer  and 
reply.  The  answer  admitted  all  the  material  allegations  of  the 
complaint,  and  entitled  plaintiffs  to  judgment  for  the  goods  sold, 

""  Brown  v.  The  Saratoga  R  R  Ck>.,  18  N.  Y.,  4M;  Cutter  v.  Wrif^t,  tt  K.  Y^ 
473,  per  Sslden,  J.,  p.  488. 
t  Code  of  Procedure,  g  158. 
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BnlefB  the  defendaut  Bhould  afBrmatively  establish  that  the  goods 
were  sold  to  her  by  Greenwood,  in  a  firm  name,  in  violation  of  tho 
statute,  when,  in  fact,  there  was  no  firm  at  the  time  of  the  sale. 
On  that  issue,  evidence  was  given  to  the  jury  on  both  sides,  and 
thdjory  found  adversely  to  the  defendant. 

Tho  only  question  in  the  case,  is  whether  the  court  was  correct 
in  charging  the  jury  that  *^  participation  in  the  profits  "  (of  a  firm) 
^  makes  a  man  a  partner,  and  it  is  not  necessary  that  they  should 
say  anything  about  losses."  The  court  accompanied  this  cliargo 
with  the  explanation  that  it  is  competent  for  a  party  or  firm  to 
employ  derks,  and  give  them,  as  a  compensation  for  services,  a  cer- 
tain amount  of  profit,  but  it  must  be  distinctly  understood  between 
the  parties  that  it  is  as  compensation,  and  that  they  have  no  interest 
m  the  business  whatever,  and  he  left  it  to  the  jury  to  say  whether 
the  arrangement  between  Greenwood  and  Aldridge,  gave  the  latter 
an  interest  in  the  business,  or  a  share  in  the  profits  as  a  partner,  or 
whether  Aldridge  was  to  receive  a  share  in  the  profits  as  compen- 
sation merely.  I  do  not  think  there  was  any  error  in  this  ruling. 
Both  of  the  plaintiffs  testified,  substantially,  that  Aldridge  was  a 
partner,  with  the  understanding  that  he  should  put  in  his  services 
and  be  interested  in  the  business,  and  have  one-fifth  of  the  profits, 
orer  and  above  losses,  for  his  share.  They  assumed  a  firm  name, 
and  carried  on  business  in  such  name,  Aldridge  representing  the 
'*  &  Co."  Upon  their  testimony,  they  would  not  be  permitted  to 
say  they  were  not  partners  as  to  third  persons  and  creditors,  what- 
ever the  law  might  hold  as  between  themselves.  And  I  think  it  is 
a  sufficient  answer,  under  the  statute  making  a  penal  offense  to 
assnme  a  copartnership  name  where  no  partnership  exists,  to  show 
that  the  firm  name  actually  represented  persons,  who  were  liable  as 
partners  to  third  persons  and  creditors. 

It  is  well  settled,  by  the  law  merchant,  that  a  participation  in  the 
uncertain  profits  of  trade,  as  a  return  of  capital  advanced,  constitutes 
endi  participator  a  partner  in  the  concern  in  which  the  capital  is 
invested,  and  makes  him  liable  to  third  persons,  although  he  is  to 
receive  back  his  whole  capital  and  interest,  without  deduction  foi 
losses  or  liabilities,  as  between  himself  and  partners.*    One  who 

«0ak1e3r  v.  AspSnwall,  2  Sand.,  7 ;  Waugh  v.  Carver,  2  H.  Blk.,  285  ;  1  Smith 
Lead.  Cbs.,  401 ;  Dob  v.  Halsey,  16  John.,  84. 
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takes  a  share  of  the  profits,  <u  siiohj  of  a  trading  firm,  become! 
a  partner  as  to  third  persons,  on  the  groand  that  those  profits 
form  a  portion  of  the  fund,  upon  which  creditors  have  a  right  to 
rely  for  payment.*  The  modifications  of  the  rule,  in  this  Stste, 
require  that  the  servant,  compensated  bj  a  share  of  profits,  sbill 
have  no  community  of  interest  in  the  capital  stock  of  the  conoero, 
Mud  shall  not,  by  any  arrangement,  be  deemed  a  partner  as  between 
himself  and  the  members  of  the  firm,  and  shall  not  sufEer  his  name 
to  be  used  as  a  partner,  nor  be  the  person  represented  by  the  &  Co.;t 
in  short,  he  must  not  hold  himself  out,  in  form  or  in  fiMst,  as  a 
partner  ;  otherwise  he  fulls  within  another  rule.  ^ 

The  issue  tendered  by  the  answer,  having  been  disposed  of  &vor- 
ably  to  plaintiffs,  they  were  entitled  to  a  verdict,  because  no  issue 
liadbeen  taken  op  the  allegations  of  the  complaint.  The  plaintifi 
might  have  failed  in  the  action  if  the  defendant  had  denied  the 
allegation  of  the  complaint,  for  some  of  those  allegations  were  dis- 
proved (to  wit,  the  sale  by  Greenwood  alone)  by  the  proof  of  part- 
nership, and,  unless  the  court  had  permitted  an  amendment,  tlie 
defendant  would  have  succeeded  on  such  an  issue. 

There  was  no  issue  to  which  to  apply  the  variance  between  the 
proofs  given  to  defeat  the  allegations  of  the  answer  and  the  averments 
of  the  complaint,  and  the  only  issue  in  the  case  being  disposed  of 
against  the  defendant,  it  follows  that  the  judgment  must  be  afllimed 

Lawbbnob  and  Danislb,  J  J.,  oonomrred. 

Judgment  afiirmed. 

The  recent  English  decisions  upon  this  question,  hold  that  a  participation  In  the 
profits  of  a  trade  or  business,  even  when  it  Is  not  shown  to  be  simply  as  com* 
pcnsation  to  an  employee,  is  not  conclusive  evidence  of  a  partnership,  and,  that 
whether  tliat  reUtion  does  or  does  not  exist,  mnat  be  determined  by  the  oootract 
between  the  parties.  (Oocb  y.  Eiekman,  8  H.  L.  Ca8.,p.  267 ;  MbUewr,  Th§  Oour 
of  Wards,  L.  R,  4.  Priyy  C,  p.  419 ;  BuUen  v.  Sharp,  L.  R,  1  C.  P^  p.  86.)- 
[Rep.] 

*Pott  V.  Eytor,  8  Man.,  Grang.  and  Scott,  81;  Id,  641. 

t  Burckle  v.  Eckhardt, 8  K.  T.,  182 ;  45  id.,  707. 

t  Bums  V.  Bowland,  40  Barb.,  868 ;  Ftaket  v.  Barker,  1  Brod.  ft  Bing.,  9. 
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CARLOS  CHAMBERLAIN  and  others,  Appellants,  v. 
DAVID  A.  LINDSAY  and  WILLIAM  G.  CIUTTICK, 
Respondents. 

Jfeie  tricU^tohen  grwUed  an  growndt  ofturprite  and  newty-diioowrBd  moidene$, 

Thifl  action  was  broaght  to  recover  for  debts  contracted  and  payable  in  Engbud 
The  defense  was  that  a  composition  deed  bad  been  executed  by  the  debtors,  and 
aasented  to  and  approved  by  the  requisite  nomber  and  amount  of  their  creditors, 
which,  by  the  terms  of  the  English  bankrupt  laws,  discharged  them  from  their 
debts,  upon  compliance  with  the  terms  and  provisions  of  the  law,  under  whic)i  it 
was  entered  into ;  one  of  Which  was  that  the  deed  should  be  left  to  be  registered, 
witltin  twenty-eight  days  ih)m  the  date  of  its  execution.  The  deed  was  executed 
by  the  defendant,  Chittick,  personally,  and  by  Lindsey,  by  Kerr,  his  attorney.  It 
wss  dated  December  8,  and  registered  December  80.  The  defendant,  Chittick, 
was  examined  before  trial  and  testified  that  he  left  England  November  27,  thus 
showing  that  he  could  not  have  executed  the  deed  on  December  8.  At  the  trial, 
the  plaintiff  claimed  the  deed  to  be  invalid,  as  it  appeared  that  it  was  not  regis- 
tered within  twenty-eight  days  of  its  execution.  HM^  that  upon  these  facts, 
okne^  a  new  trial  should  not  be  granted  on  the  ground  of  surprise,  as  defendants* 
tttomey  might,  by  a  re<i4unable  degree  of  diligence,  have  discovered  the  dis- 
crepancy between  the  dare  of  the  deed  and  the  time  of  the  defendant  Chittick*s 
departore  from  England,  and  have  introduced  evidence  to  explam  it. 

Before  the  trial,  to  a  questiA,  put  by  one  of  the  defendants*  counsel,  as  to  what 
they  relied  on  in  opposition  to  the  deed,  or  what  their  point  in  the  case  was,  one 
of  the  plaintiff  *s  counsel  ^replied  by  asking,  *' What  effect  do  you  supposio  the 
Knglish  bankruptcy  law  has  on  American  debtors  ?*'  And,  again,  when  an  appli- 
cation was  made  by  defendants,  to  dismiss  the  case  from  the  short-cause  calendar, 
uoe  of  the  plaintiff's  counsel  stated,  '*that  he  believed  the  case  would  turn  only 
on  questions  of  law,  and  that  the  fiicts  were  not  in  dispute.*'  Edd^  that  the  effect 
of  this  conduct  was  to  mislead  the  defendants*  counsel  and  induce  him  to  believe 
that  the  legal  effect,  alone,  of  the  proceedings  was  to  be  the  subject  of  contest,  and 
that  no  formal  omissions  existed  in  the  documents  relied  upon,  and  that  a  new 
trial  was  properly  granted  upon  the  ground  of  surprise. 

Appeal  from  an  order  made  at  the  Special  Term,  granting  a  new 
trial  on  the  grounds  of  surprise  and  newly-discovered  evidence. 

This  action  was  brought  by  the  plaintiffs,  merchants  at  Manches- 
ter, England,  to  recover  from  the  defendants,  the  sum  of  $1,283  in 
g;oId,  on  two  acceptances  given  by  the  defendants  to  plaintiffs  at 
Manchester,  and  payable  in  London,  and  a  balance  due  for  goods 
sold  the  defendants  by  the  plaintiffs*  in  England. 
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The  answer  admitted  the  acceptance  and  the  sale  of  the  goods, 
and  set  up  that  the  defendants  were  disrtharged  by  virtue  of  a  cer- 
tain composition  deed  made  with  their  creditors,  pursuant  to  the 
English  bankruptcy  law.  Pursuant  to  a  stipulation  signed  bj  the 
plaintiffs'  attorney,  the  English  statutes  relative  to  bankrnpti^ 
proceedings  and  the  composition  deed  were  read  in  evidence.  The 
deed  was  executed  forLiiidsay,  by  John  Kerr,  his  attorney,  and  by 
the  defendant,  Chittick,  personally.    It  was  dated  December  3, 

1869,  and  registered  on  the  30th  day  of  December. 

The  deposition  of  the  defendant,  Chittick,  taken  before  the  trial, 
was  read  in  evidence,  from  which  it  appeared  that  he  waa  not  in 
England  from  the  27th  day  of  November,  1869,  until  September, 

1870.  The  plaintiffs  moved  the  court  to  direct  a  verdict  in  their 
favor,  on  the  grounds :  1st.  That  the  bankrupt  act  of  Great  Britain 
had  no  extra-territorial  force.  2d.  That  the  deed  was  not  properly 
attested  as  to  the  defendant,  Lindsay,  the  power  of  attorney  having 
been  executed  in  New  York,  and  not  before  an  attorney  or  solicitor, 
as  prescribed  by  the  act ;  and  3d.  That  the  deed  was  not  registered 
within  twenty-«ight  days  from  the  date  of  its  execution.  The 
motion  was  granted,  and  a  verdict  directed  in  favor  of  the  plaintiffs 
for  $14,217.78.  Defendants'  counsel  then^oved  for  a  new  trial  on 
the  grounds  of  surprise  and  newly-discovered  evidence,  claiming 
that  they  were  induced  to  believe,  by  the  stipulations  of  the  plain- 
tiffs' counsel,  and  from  statements  made  by  him,  that  there  was  do 
disputed  question  of  fact,  and  that  the  only  contest  on  the  trial, 
would  be  as  to  the  legal  effect  of  the  proceedings ;  that,  on  a  new 
trial,  they  would  prove  that  when  the  deed  was  executed  by  the 
defendant,  Chittick,  it  was  delivered  in  escrow^  to  be  held  until  it 
was  executed  by  Kerr,  the  attorney  of  Lindsay,  and  that  it  was  not 
executed  bv  him  until  the  11th  of  December.  The  motion  was 
granted,  and,  from  the  order  directing  a  new  trial,  the  plaintiffs 
appealed.     All  the  facts  appear  in  the  opinion. 

Wm.  F.  Shepardy  of  counsel  for  the  appellants,  claimed  that  the 
defendants'  counsel  had  been  negligent,  and  a  new  trial  should  not 
bo  granted.  {The  People  v.  Marhs^  10  How.,  261 ;  Best  v.  Starh^ 
S4  id.,  58 ;  FeUowe  v.  Emperor^  18  Barb.,  92-105 ;  Lavsrence  v. 
£lyj  38  N.  Y.,  42 ;  Jacobs  v.  Mcrange^  47  id.,  69.)    That  the  deed 
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was  Toid,  because  it  was  not  registered  within  the  time  required 
by  the  statute.  {He  Skinner,  11  Law  Times,  N.  S.,  354 ;  13  Weekly 
Rep.,  114 ;  10  Juris.,  N.  S.,  1137 ;  34  Law  Jour.,  9 ;  Be  Power,  11 
Jur.,  N.  S.,  985;  13  Law  Times,  451.)  That  even  if  the  deed  were 
deliTered  in  escrow,  it  was  executed  when  it  was  signed  and  sealed 
by  Ckittiek,  and  the  twenty-eight  days  commenced  to  run  from 
tliat  time.  {Perry man^a  Case,  5  Coke,  846 ;  Coare  v.  Giblett,  4 
East,  85-94 ;  Oraham  v.  Oralvam,  1  Vesey,  Jr.,  272 ;  HwUer  v. 
Hunter,  17  Barb.,  28 ;  Austin  v.  HaU,  13  John.,  286  ;  Whsdright 
V.  Whedright,  2  Mass.,  447 ;  Batch  v.  Hatch,  9  Mass.,  307 ;  Bathch 
u>ay  V.  Paine,  84  N.  Y.,  92 ;  TooUy  v.  DUMe,  2  Hill,  641.) 

John  E.  Burril,  for  the  respondents,  claimed  that  the  twenty 
eight  days,  provided  for  the  registration  of  the  deed,  did  not  run 
until  the  deed  had  been  executed  by  all  the  parties ;  that  the 
motion  for  a  new  trial  was  addressed  to  the  discretion  of  the  court 
below.  {Sedey  v.  Chittenden,  10  Barb.,  303 ;  Lawrence  v.  Ely, 
38  N.  Y.,  42 ;  PlaU  v.  Munroe,  34  Barb.,  291 ;  Tyler  v.  Hoorn- 
leekj  48  Barb.,  197 ;  Hoppock  v.  SUme,  49  id.,  524.) 

Dahixls,  J. : 

According  to  the  notice  of  the  motion,  on  which  the  order  appealed 
from  was  made,  the  application  for  a  new  trial  was  restricted  to  the 
grounds  of  surprise  and  newly  discovered  evidence ;  for,  although  it 
was  afterwards  added  that  the  motion  would  also  be  made  on  other 
grounds  stated,  no  mention  of  them  was  made  in  the  notice. 

The  court,  at  the  Special  Term,  appears  to  have  taken  that  view 
of  the  application ;  for,  by  the  terms  of  the  order,  it  was  the  motion 
for  a  now  trial  on  the  grounds  of  surprise  and  newly-discovered  evi- 
dence, which  was  granted.  The  merits  of  the  case  are,  therefore, 
not  strictly  before  the  court  on  the  present  appeal,  farther  than 
their  consideration  may  prove  incidental  in  the  examination  of  the 
reasons  existing  for  the  support  of  the  order.  Both  parties  to  the 
action  were  admitted  to  be  British-born  subjects.  The  plaintiffs 
were  engaged  in  business  as  merchants  in  Manchester,  England, 
and,  during  November  and  December,  1869,  the  defendants  were 
engaged  as  merchants,  carrying  on  business  in  New  York  and  in 
England.    The  debts  in  controversy  were  contracted  and  payable 
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in  Englaud.    Upon  thia  state  of  facts,  the  parties,  as  to  the  transae 
tiouB  involved  in  this  action,  were  subject  to  the  laws  of  that 
country,  so  far  as  proceedings  affecting  the  demands  wera  taken 
there.* 

During  the  latter  part  of  the  year  1869,  a  composition  deed  was 
executed  by  the  debtora,  and  assented  to  and  approved  by  the  requi- 
site number  and  amount  of  their  creditors,  which,  by  the  terms  of 
the  English  bankrupt  laws  then  in  force,  effected  their  discharge 
from  their  debts,  upon  compliance  with  the  terms  and  provisions 
of  the  law  under  which  it  was  entered  into. 

These  terms  and  provisions  appeared  to  have  been  all  complied 
with,  excepting  the  one  requiring  the  deed  to  be  produced  and 
left  at  the  office  of  the  chief  registrar,  for  the  purpose  of  being 
registered,  within  twenty-eight  days  from  the  date  of  its  execution 
by  the  debtor.  Whether  that  was  done  within  the  time  prescribed, 
was  apparently  the  point  on  which  the  cause  was  finally  disposed 
of  at  the  trial.  For  as  the  deed  could  be,  and  was,  executed  by 
one  of  the  debtors  by  means  of  a  power  of  attorney,  that  cannot 
be  regarded  as  a  defect  in  the  defendants'  defense,  on  which  they 
could  have  been  properly  or  probably  defeated.f 

The  deed  itself  was  dated  on  the  3d  of  December,  1869,  and  it 
was  registered,  as  the  law  required  it  to  be,  on  the  thirtieth  of  that 
month.  So  that,  on  the  face  of  the  paper,  the  law  seemed  to  have 
been  literally  complied  with  in  that  respect.  But  before  the  trial  took 
place,  the  debtor,  who  in  person  executed  the  deed,  was  examined  as  a 
witness  in  the  case  at  the  instance  of  the  plaintiffs,  and,  without  his 
attention  being  in  any  manner  directed  to  the  precise  time  when 
the  deed  was  executed,  testified  that  he  left  England  for  New  York 
on  the  27th  day  of  November,  1869.  This  circumstance  rendered 
it  at  once  apparent  that  he  could  not  have  executed  the  deed  on 
the  third  day  of  December,  the  day  of  its  date,  but  must  have 
done  it  on  or  before  the  twenty-seventh  of  November.  No  inquiry 
was  made  tor  an  explanation  of  this  circumstance,  nor  was  the 
attention  of  the  witness,  in  any  manner,  directed  to  its  existence, 
and  the  fact  itself  seems  to  have  escaped  the  observation  of  the 
defendants'  attorney  and  counseL    It  plainly  might  have  been 

*  2  Kent*8  Com.,  450,  marg.  iMiging;  8toi7*B  Conflict  of  Laws,  gg  885, 838,  840 
t  Be  Fulcher,  1  Chanceiy  Appeal  Cases,  510. 
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dLjcovered  hj  a  reasouable  degree  of  attention  to  the  evidence 
prren  by  the  witness,  in  view  of  the  date  appearing  upon  the  face 
of  the  deed.  And  for  that  reason^  if  the  application  had  proceeded 
Bolelj  npon  that  ground,  the  omission  to  devote  that  degree  of 
attention  to  the  case,  before  the  trial  was  bronght  on,  would  have 
formed  a  complete  answer  to  it. 

Parties  to  legal  proceedings,  are  required  to  use  attention  and 
diligence  in  the  proper  preparation  of  their  causes  for  trial ;  and  if 
either  fails  to  do  that,  and,  conseqnentlj,  is  defeated  when  he  might 
otherwise  have  succeeded,  the  fault  is  his  own,  for  which  the  courts 
can  ordinarily  supply  no  remedy.  But  it  is  daimedi  by  the  defend- 
ants' attorneys  and  counsel,  that  they  were  prevented  from  discover- 
ing this  discrepancy  between  the  statements  of  the  witness  and  the 
date  of  the  deed,  by  assurances  received  from  the  plainti&' 
counsel,  which  induced  them  to  apticipat^  an  entirely  different 
objection  to  the  defense  made  under  the  composition  deed.  And 
sufficient  reason  is  disclosed  by  tlie  affidavits  used  upon  the  appli- 
cation, to  warrant  the  conclusion  that  such  was  the  case.  It  is 
not  supposed  that  the  plaintiffs'  counsel  really  designed  to  deceive 
the  attorney  for  the  defendants  with  whom  their  interviews  were 
held.  But  it  is  quite  apparent  that  they  designed  to  respond 
to  his  inqniries,  as  to  the  position  they  intended  to  take  by  way  of 
answer  to  the  defense,  in  such  a  manner  as  would  not  be  likely  to 
disclose  the  real  defect  they  had  then  discovered  to  exist.  They 
had  the  undoubted  right  not  to  respond  at  all,  for  it  was  no  part 
of  their  duty  to  disclose  the  precise  course  which  they  designed 
to  take  in  the  trial  of  the  cause,  or  the  reason  on  which  they 
would  endeavor  to  recover  a  verdict  for  the  indebtedness  sued 
upon.  But  when  they  waived  that,  and  undertook  to  respond  to 
the  inquiries  made,  it  should  have  been  done  in  such  a  manner,  as 
not  to  leave  a  palpably  erroneous  impression  on  the  mind  of  the 
person  making  them. 

When  the  stipulation  was  made,  agreeing  upon  certain  evidence 
to  be  given  on  the  trial,  one  of  the  attorneys  for  the  defendants, 
inquired  of  one  of  the  plaintiffs'  counsel  what  they  relied  on  in 
oppoeition  to  the  deed,  or  what  their  point  was  in  the  case.  And 
the  reply  was  made  by  asking  the  question,  ''  What  effect  do  you 
suppose  the  English  bankruptcy  law  has  on  American  debtors  V 
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The  ordinary  effect  of  such  an  interview,  would  be  to  produe>^  tbo 
conclusion,  that  the  legal  effect,  alone,  of  the  proceedings  und^z-  tl^ 

» 

bankrupt  law,  was  to  be  rendered  the  subject  of  contest  at  the  t^xial 

It  was  calculated  to  lure  the  attbrnoj,  particularly  if  he  was     apt 
to  be  confiding  as  to  his  adversary's  statements,  into  the  l>^b'ef 
that  no  formal  omissions  existed  in  the  documents  relied    upon 
by  the  defendants  as  their  defense.    And  it  was  not  unreasonable 
that  the  trial  should  be  undertaken  with  that  expectation  existing 
on  the  part  of  the  defendants.     The  natural  coarse  to  be  tsikeUf 
would  be  to  prepare  and  fortify  the  defense,  so  tar  as  that  objec- 
tion required  it  to  be  done,  and  devote  no  particular  attention  to 
it  in  other  respects. 

Upon  another  occasion,  preceding  the  trial,  when  an  appli(3at!oQ 
was  made  by  the  defendants'  counsel,  to  dismiss  the  case  from  the 
calendar  of  short  causes,  one  of  the  plaintiffs'  counsel'  stated,  by 
way  of  answer  to  it,  ^^  that  he  believed  the  caae  would  turn  oaly  on 
questions  of  law,  and  that  the  facts  were  not  in  dispute."  And 
yet  the  fact  required  for  the  proper  presentation  of  the  queBtions 
of  law,  which  was  found  to  be  controlling  in  the  case,  was  one 
which  did  require  to  bo  proved,  and  it  was  proved  by  the  deposi- 
tion of  one  of  the  defendants. 

The  trial  was  opened,  and  proceeded  in  such  a  manner  as  to  indi- 
cate the  existence  of  care  in  avoiding  all  disturbance  of  the  con- 
viction abiding  in  the  minds  of  the  defendants^  attorneys.  And  it 
was  not  until  the  case  was  in  a  condition  to  be  finally  disposed  of, 
that  their  minds  were  enlightened  upon  the  real  point  in  controversy 
in  the  action.  Then  they  asked  leave  to  liave  a  juror  withdrawn, 
for  the  trial  to  stand  over  until  further  preparation  could  be  made 
to  meet  the  plaintiffs'  objection,  but  that  was  refused  on  account 
of  a  supposed  want  of  authority  to  conform  to  that  request.  The 
case  was  adroitly  managed  by  the  counsel  for  the  plaintiffs,  and 
their  conduct  might  deserve  the  admiration  of  observers,  were  it 
not  for  the  possibly  disastrous  effects  resulting  from  it  to  the 
defendants. 

It  is  the  duty  of  courts  of  justice,  to  secure  the  trial  and  dispoei- 
tion  of  legal  controversies  appearing  before  them,  in  conformity  to 
the  legal  rights  of  the  parties,  so  far  as  that  may  be  practically  done ; 
and  the  sanction  of  the  ingenious  devices  made  use  of  in  the 
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present  case,  which  probably  misled  the  defendants'  attorneys  and 
oounBel  to  their  prejudice,  would  plainly  yiolate  that  obvious  duty. 
While  parties  and  their  counsel  are  not  obliged  to  inform  those 
opposed  to  them,  what  their  precise  coui'se  of  action  may  be  upon 
the  trial,  they  certainly  are  obliged  to  avoid  saying  and  doing  what 
may  have  a  direct  tendency  to  mislead  them.  And  if  they  do  not, 
and  gain  an  advantage  by  means  of  an  erroneous  impression,  volun- 
tarily produced  for  the  purpose  of  affording  an  opportunity  to 
secure  it,  the  court  is  bound  to  depsive  them  of  it,  where  that 
appears  to  be  required  to  promote  and  attain  the  ends  of  justice. 

The  defendants  showed,  in  support  of  their  application,  that  they 
could  prove  that  tlie  deed  was  delivered  in  escrow  at  the  time  when 
it  was  executed  by  the  firet  debtor,  and  so  remained  until  after  the 
3d  of  December,  1869,  which  they  insist  will  answer  the  statutory 
requirement  that  it  should  be  left  for  registry  within  twenty-eight 
days  after  its  execution.  Tlie  solicitor,  whose  affidavit  was  pro- 
duced in  support  of  the  defendants'  motion,  stated  that  the  deed 
would  only  take  effect,  as  an  executed  instrument,  from  the  time 
when  the  event  happened  on  which  it  was  held  in  escrow^  while 
three  other  eminent  English  barristers,  among  whom  is  the  present 
lord  chancellor,  have  concurred  in  a  different  opinion. 

Under  ordinary  circumstances,  this  preponderance  against  the 
defendants  would  properly  lead  to  a  denial  of  their  motion.  For 
there  would  be  plausible  ground,  at  least,  for  concluding  that 
another  trial  could  not  change  the  result.  But  there  is,  after  all,  a 
probability  that  the  defendants'  solicitor  may  prove  to  be  right 
in  his  views,  notwithstanding  the  authority  opposed  to  him. 
And  as  long  as  it  is  the  duty  of  the  court  to  withhold  encourage- 
nicnt  from  the  course  of  practice  which  prevented  the  defendants 
from  presenting  the  point  at  the  trial,  that  probability  is  sufficient 
to  justify  an  affirmance  of  the  order ;  *  particularly,  as  the  point  in 
dispute  can  be  more  effectually  examined  and  decided  upon  evi- 
dence taken  on  notice,  than  ex  parte  affidavits.  And  there  is 
room  for  doubt  as  to  whether  the  requirement  of  the  statute 
was  not  too  literally  construed  against  the  defendants.  Whethci 
It  was  or  not,  it  is  not  necessary  or  proper  to  decide  at  this  time. 


'Tyler  t.  Hoombeck,  46  Barb.,  197. 


238  DE  HART  V.  HATCH. 

FnuT  Ubfartmbnt,  Mat  Tebx,  1874. 

It  is  sufficient  that  a  fair  administration  of  jostice  appears  to 
require  that  the  defendants  should  be  afforded  an  opportunity  for 
securing  a  decision  of  the  point  on  which  they  now  rely  for  the 
success  of  their  defense,  and  which  they  were  deprived  of  by  the 
statements  and  conduct  of  the  plaintiffs'  counsel. 

The  order  appealed  from,  should  be  affirmed,  with  costs  to  abide 
the  final  result  of  the  action. 


Datis,  p.  J.,  and  Wkstbbook,  J.,  concurred. 
Order  affirmed,  with  costs  to  abide  the  eyent. 


WILLIAM  0.  DE  HART,  Appbllaht,  v.  RUFUS  HATCH 
(T.  T.  JoHKSoN,  A  WrrNKSS,  Respondent).    • 

BrfereB — tohen  appoMed  to  take  c^gldavU  to  ^  umd  on  m/oHon  — wpafrta  motunk 

A  referee  will  not  be  appointed  to  take  the  affidayit  or  depoeiUon  of  any  pe^ 
son,  to  be  used  upon  an  «ejKir<»  motion. 

Appeal  from  an  order  vacating  an  order  appointing  a  referee  to 
take  the  testimony  of  T.  T.  Johnson,  to  be  used  on  a  motion,  to  be 
made  by  the  plaintiff,  for  the  arrest. of  the  defendant., 

0.  P.  Bud^  for  the  appellant. 

Henry  S.  Bermett,  for  the  respondent. 

Daniels,  J. : 

The  application,  which  was  denied  by  the  order  appealed  from, 
was  for  an  order  requiring  the  respondent  to  appear  and  make  an 
affidavit  to  be  used  by  the  plaintiff  in  procuring  an  order  to  hold 
the  defendant  to  bail  in  an  action  of  slander.  When  an  order  of 
arrest  is  obtained^  it  must  be  procured  from  a  judge  of  the  court 
in  which  the  action  is  brought,  or  from  a  county  judge.  And  the 
application  to  be  made  for  it,  is  entiroly  ex  parte  in  its  character. 
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Ho  hearing  of  the  parties  is  required  or  provided  for,  npon  such 
an  apph'cation.  Bat  the  judge  is  required  to  make  the  order,  \^hen 
the  case  is  shown  to  be  one  of  those  mentioned  in  section  179,  and 
it  appears  by  the  affidavit  produced,  that  a  sufficient  cause  of 
action  exists  and  a  proper  undertaking  is  presented.*  The  appli- 
cation for  such  an  order  is,  however,  a  motion,  as  that  t^nn  is 
generally  defined  by  chapter  8  of  the  Ck>de  of  Procedure.  But 
while  it  is  called  a  motion,  it  is  still  one  of  a  very  informal 
character.  This  chapter  contains  provisions  relating  to  motions 
made  for  ex  parte  orders,  including  ordeiia  of  arrest.  It  also  con- 
tains pi*ovision8  relating  to  motions  on  notice,  more  properly 
known  as  such,  as  the  term  was  used  before  the  Code,  and  to  a 
very  great  extent  has  been  used,  since  that  time.  Motions  of  this 
description,  are  often  important  in  the  interests  they  affect,  and 
the  points  on  which  they  are  decided.  And  it  'is  to  furnish  evi- 
dence for  their  proper  disposition  that  the  provision  was  enacted, 
by  which  persons  may  be  compelled  to  supply  their  affidavits  to 
the  party  luaking  or  opposing  them,  after  they  have  refused  to 
make  them  voluntarily.  This  provision  has  no  application  to  a 
motion  made  before  a  judge  for  a  mere  ex  parte  order.  It  is  con- 
fined in  terma  to  motions  made  in  a  court  of  record,  as  dis- 
tinguished from  applications  to  a  judge.  The  order  requiring  the 
affidavit  to  be  made,  can  only  be  obtained  when  the  party  applying 
for  it,  intends  to  make  or  oppose  a  motion  in  a  '^  court  of  record." 
Tliese  are  the  terms  used  to  define  the  cases  in  which  the  order  is 
allowed  to  be  madcf  And  they  do  not  include  an  application 
made  for  an  ex  parte  order  to  a  judge,  for  that  is  not  a  motion 
made  in  a  court  of  record.  The  affidavit  presented  for  the  order 
to  examine  the  witness  in  the  present  instance,  did  not  show  a 
case  within  the  import  of  these  terms.  For  that  reason,  the  order 
appealed  from  was  properly  made,  and  it  should  be  affirmed,  with 
costs. 

Davis,  P.  J.,  and  Bbadt,  J.,  concurred. 

Order  affirmed,  with  costs. 

m 

•Code,  SS  lao,  181, 183.  f  Code,  S  401,  sab.  7. 
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JEANNETTE  G.  SHEPHERD,  Rebpondent,  v.  THOMAS  a 

SHEPHERD,  Appellaot. 

AUmony — not  affecML  by  iubseguent  remarriage  qfwffe — dhoree. 

Where,  upon  a  dirorce  obtained  by  the  wife,  on  the  ground  of  the  husband*! 
adulteiy,  the  decree  requires  him  to  pay  her  a  certain  sum  of  money,  annually,  for 
her  support,  this  allowance  is  not  affected  by  her  subsequent  remarriage,  nor 
should  it  be  reduced  on  tliat  account 

Appeal  from  an  order  refusing  to  modify  the  decree  in  this  case, 
as  to  alimonj. 

Judgment  of  divorce  was  entered  in  favor  of  the  plaintiff  agaiort 
the  defendant,  on  the  ground  of  his  adnlterj,  September  5th,  1871, 
and,  by  the  decree,  he  was  directed  to  pay  the  sum  of  $3,000  a  year 
to  the  plaintiff  for  her  support. 

Since  the  judgment,  tbe  plaintiff  has  remarried,  her  husband 
having  an  income  of  $2,500.  Before  marrying  the  defendant,  the 
plaintiff  had  obtained  a  divorce  from  a  prior  husband,  and  she 
derives  an  income,  by  reason  of  that  marriage,  of  $672.50. 

After  the  marriage  of  the  plaintiff,  the  defendant  moved  to 
modify  the  decree  by  striking  out  the  provisions  as  to  alunony,  or 
by  reducing  tbe  amount.  The  referee,  to  whom  the  case  was  refer- 
red to  report  the  facts  and  his  opinion,  reported  that  the  marriage 
of  the  plaintiff  did  not  entitle  the  defendant  to  be  relieved  from 
the  payment  of  the  alimony,  and  that  no  sufficient  reason  was 
shown  for  the  reduction  of  the  amount. 

Exceptions  were  filed  by  the  defendant,  and  a  motion  made  to 
overrule  the  report  and  grant  the  original  motion,  and  from  the 
order  denying  this  motion,  defendant  appealed. 

Wm.  F.  Shepard^  for  the  appellant. 

C.  TT.  Somdfcrd^  for  the  respondent. 

Daihels,  J.: 

The  statute  empowers  the  court,  upon  making  a  decree  in  favor 
of  the  wife,  dissolving  the  marriage  for  the  miseondact  of  the  hu* 
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band,  to  require  him  to  provide  snch  suitable  allowance  for  her 
support  as  it  shall  deem  jast«  having  regard  to  the  circumstances 
of  the  respective  parties.  And  .the  continuance  of  that  allowance 
is  in  no  way  rendered  dependent  on  the  fact  that  she  shall  not 
afterwards  marry  again.  It  is  liable  to  no  such  contingency.* 
Beyond  that,  the  statute  expressly  secures  to  the  wife  the  right  to 
marry  again  where  she  is  the  innocent  party  to  the  decree.  And  it 
neither  expressly,  nor  by  any  reasonable  implication,  deprives  her 
of  her  allowance  by  way  of  alimony  for  so  doing,  f  Complete 
control  is  given  the  court  over  the  subject  of  the  amount,  but 
that  is  in  no  sense  rendered  dependent  upon  the  circumstance  of 
her  subsequent  marriage.  And  as  long  as  that  is  the  nature  of  the 
provision  made  upon  this  subject,  the  court  is  not  authorized  to 
add  a  further  qualification,  for  which  no  warrant  has  been  supplied 
by  the  law.  The  remedy  is  entirely  statutory  in  its  nature,  and 
must  be  governed  by  the  import  and  spirit  of  the  legislation 
ensicted  upon  the  subject.  And,  as  it  has  not  been  provided  that 
the  wife  shall  forfeit  her  alimony  by  afterwards  marrying,  the 
conrt  has  no  right  to  attach  that  as  a  penalty  to  the  act. 

Irt  Forrest  v.  Forresty  %  the  husband  was  not  allowed  to  prove 
tlie  subsequent  misconduct  of  the  wife,  for  the  purpose  of  depriv- 
ing her  of  her  alimony  on  that  account.  The  reason  of  the  rule, 
applied  in  the  disposition  of  that  case,  would  seem  to  maintain  the 
conclusion  that  an  act,  approved  of  by  both  law  and  morals,  should 
not  be  attended  with  a  loss  which  was  there  denied  to  be  a  proper 
or  lawful  consequence  of  her  subsequent  misbehavior.  The  proofs 
show  that  she  is  dependent  upon  the  provision  made  for  her  sup- 
port by  the  decree,  and  it  is  not  claimed  that  any  change  has  occur- 
red in  the  circumstances  of  the  husband,  rendering  him  unable  to 
supply  it.  For  that  reason,  no  cause  exists  for  any  reduction  or 
modification  in  the  allowance.  And,  as  the  wife's  marriage  forms 
no  good  ground  for  depriving  her  of  the  provision  made  by  the 
decree  for  her  support,  the  husband  should  not  be  relieved  from 
its  performance.  In  one  sense,  it  was  a  punishment  justly  imposed 
upon  him  for  the  violation  of  his  marital  obligations ;  and  that 
reason  exists  with  as  much  force  at  this  time,  for  its  continuance, 

•SB.  a,  6lh  ad..  886»S«.        fid.,  8W,  g  ed.       JM  N.  Y.,  601,  514r«l«. 
Huh— Vol.  L        81 


fi42  JACOBY  V.  JOHNSTON. 


FiBST  Dbpartickbt,  Mat  Tebm,  1874. 


IM  it  did  when  the  decree  itself  was  pronounced  against  bim.  Fof 
these  reasons,  as  well  as  those  mentioned  by  Justice  Donohux,  in 
bis  opinion,  the  order  made  should  be  afSrmed,  with  costs. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Order  aflSrmed,  with  costs. 


HENRY  JACOBY,  Ebspondknt,  v.  DAVID  JOHNSTON  ahd 

AKOTHBB,  Appellants. 

BuJbmiiiion  to  arbUraiion —  when  U  opetxUe$  a$  a  diieanUnuanee  qf  an  aeHon-^ 

stop  of  proeeedingu. 

After  the  commencement  of  this  action,  an  agreement,  under  seal,  was  entered 
into  hy  all  the  parties  thereto,  to  *'  submit  all  matters  involved  in  said  action,  and 
presented  by  the  pleadings  therein,  to  the  hearing,  determination  and  decision  of 
three  arbitrators,**  and  *'  that  the  action  in  the  Supreme  Court  aforesaid,  and  all 
proceedings  therein,  or  in  relation  thereto,  shall  be  stayed  pending  the  award  of 
said  arbitrators;"  hdd^  that  the  sabmission  would  have  effected  a  discontinuance 
of  the  action  but  for  the  clause  providing  for  a  stay  of  proceedings ;  that  this 
operated  as  a  perpetual  stay  unUl  the  making  of  the  award,  which  would  at  once 
effect  a  final  discontinuance  of  the  action. 

Appeal  from  an  order  made  at  Special  Term,  denying  a  motioB 
made  by  the  defendants  for  an  order  discontinuing  the  action  and 
striking  the  case  from  the  circuit  calendar.  This  action  was  com- 
menced to  recover  of  the  defendants  damages  for  an  alleged  wrong- 
ful entry  upon  certain  lands  of  the  plaintiff,  and  removing  there- 
from trees,  timber,  etc.  After  issue  was  joined,  an  agreement, 
under  seal,  was  entered  into  by  all  the  parties,  submitting  all  mat- 
ters involved  in  said  action,  and  presented  by  the  pleadings  therein, 
to  the  hearing,  determination  and  decision  of  three  arbitrators. 

The  agreement  afterwards  provided,  ''  that  the  action  in  tlie 
Supreme  Court  aforesaid,  and  all  proceedings  therein,  or  in  relation 
thereto,  shall  be  stayed  pending  the  award  of  said  arbitrators.'^ 
Subsequent  to  entering  into  the  agreement,  the  plaintiff  noticed 
the  action  for  trial,  and  put  it  upon  the  circuit  calendar. 

The  defendants  moved  tlie  Special  Term  for  an  order  disoontinu- 
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ing  the  action,  and  striking  it  from  the  cireait  calendar.  This 
motion  was  denied,  and  fix>m  the  order  thereon,  the  defendants 
appealed. 

/.  A.  Thompsofhj  for  the  appellants. 

,  for  the  respondent. 


Davis,  P.  J. :        .  . 

The  submission  to  arbitration  of  the  snbject-matter  of  this  action, 
wag  full  and  absolute.  Its  effect  would  have  been  a  discontinuance 
of  the  action,- but  for  the  clause  making  special  provision  in  relar 
tion  to  the  action.  That  clause  provides,  ''  That  the  action  in  the 
Supreme  Court  aforesaid,  and  all  proceedings  therein  or  in  relation 
thereto,  skcUl  be  stayed  pending  the  award  of  said  arbitrators." 

The  stay  of  proceedings  thus  provided  for,  indicates  an  intention 
not  tjo  have  the  submission  operate  as  an  absolute  discontinuance, 
aa  otherwise  it  would  have  done.  It  does,  however,  operate  as  a 
perpetual  stay  '^  pending  the  award,"  which  must  be  construed  to 
mean  until  the  award  is  made.  The  making  of  the  award,  in  the 
absence  of  any  stipulation  for  the  entering  of  judgment  upon  the 
same  in  the  action,  would  at  once  operate  as  a  final  discontinuance 
of  the  suit ;  so  that,  practically,  while  the  submission  remains  in 
force,  the  suit  in  court  is  completely  suspended.  Neither  party 
has  revoked  the  submission.  A  revocation,  to  put  an  end  to  the 
submission,  must  be  made  with  the  same  formality  as  the  submis-. 
sion  Itself. 

Tlie  submission  being  in  writing  and  under  seal,  it  must  be 
revoked  with  like  solemnity.*  The  effect  of  the  submission,  while 
remaining  in  force,  is  to  stay,  absolutely,  all  proceedings  in  the 
suit,  t  The  plaintiff  was  not,  therefore,  at  liberty  to  take  any 
steps  in  the  action,  after  the  submission.  The  motion  to  discon- 
tinue, under  the  circumstances,  was  properly  denied,  but  the  cause 

*VaD  Antwerp  ▼.  Stewart,  8  John.,  Id5;  Howard  v.  Cooper,  1  Hill,  44;  Hob- 
ertaoav.  ITKeil,  12  Wend.,  578, 588. 

f  Larkin  t.  Robbiaa*  2  Wend.,  505;  Gamp  t.  Root,  18  John.,  28;  Jordan  ▼ 
Hyatt,  8  Barb.,.  275;  Wells  v.  Lain,  15  Wend.,  99 ;  Van  Blyke  v.  Lettice,  6  Hill, 
610 ;  11  How.,  855. 
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fiiioald  have  been  stricken  from  the  calendar,  under  the  stay  of  pro- 
ceed! ngs.  The  order  appealed  from,  ahonld  be  modified  so  as  to 
deny  the  motion  for  discontinuance,  and  grant  that  part  asking 
that  the  case  be  struck  from  the  calendar,  and,  as  so  modified, 
affirmed,  without  costs. 

Daniels  and  Bbadt,  JJ.,  concurred. 

Order  as  modified  affirmed,  with  costs. 


GEORGE  KUHN,  Appellant,  v.  WARREN  G.  BROWN, 
CHARLES  W.  ALCOTT,  CHARLES  C.  WEHRUM  ahd 
ALFRED  LOCKWOOD,  Respondents. 

Statute  of  firaudt. 

The  plaintiff  sold  to  derendant,  Lockwood,  a  $20,000  bond  and  mortgage,  and 
aasigned  to  him,  at  the  same  time,  a  $2,000'  bond  and  mortgage,  as  collateral  secaritj 
thereto.  At  the  same  time,  the  plaintiff  and  tlie  defendant,  Alcott,  executed  an 
agreement,  under  seal,  by  which,  after  reciting  that  the  plaintiff  was  indebted  to 
the  defendant,  Wehrum,  in  the  sum  of  $2,000,  and  that  the  defendant,  Aloott, 
had  become  security  for  the  payment  of  Said  money,  it  was  agreed  that  Loekwood 
should  hold  the  |2,000  mortgage,  after  payment  of  the  $20,000  mortgage,  to  secare 
Alcott  for  his  liability  as  security.  Meld^  that  this  was  a  sufficient  memorandom 
within  the  statute  of  frauds ;  that  the  defendant,  Alcott,  thereby  became  secaritj 
to  Wehrum  for  plaintiff's  debt  to  him;  and  that  he  was  entitled  to  the  proceeds  of 
the  $2,000  mortgage. 

Appeal  from  a  jadgment  in  favor  of  the  defendants.  The 
plaintiif,  on  the  6tli  of  Angast,  1869,  sold  to  the  defendant,  Lock* 
wood,  a  bond  and  mortgage  for  $20,000,  and  at  the  same  time 
assigned  to  him,  as  collateral  security  for  the  payment  of  the  eaid 
mortgage,  a  bond  and  mortgage  for  $2,000,  known  in  this  case  sb 
the  Kreitz  mortgage.  In  May,  1869,  the  plaintiff  being  indebted 
to  the  defendant,  Wehrnm,  in  the  sam  of  $7,066.85,  it  was  agreed 
between  them  that  Wehmm  should  take  $2,000  therefor,  provided 
the  defendant,  Aloott,  woald  become  collateral  secnrity  for  the 
payment  of  said  snm,  and  Alcott  thereupon  said  that  he  woold 
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beoome  each  security.  This  was  all  by  parol,  and  was  not  rednced 
to  writing  and  snbscribed  by  Alcott,  but  an  entry  was  made  in  hi^ 
books,  which,  it  was  intended,  should  relate  thereto.  At  the  time  of 
tlie  assignment  of  the  Kreitz  mortgage  to  the  defendant,  Lockwood, 
the  following  agreement  was  executed  by  the  plaintiif  and  the 
defendant,  Alcott : 

Whereas,  Oeorge  Knhn,  of  Mott  Haven,  Westchester  county, 
New  York,  is  indebted  to  Charles  0.  Wehrum,  of  the  city  of  New 
York,  in  the  sum  of  $2,000,  payable  on  the  1st  of  May,  1870,  with- 
out interest ;  and  whereas,  Charles  W.  Alcott  has  become  and  is 
secarity  to  the  said  Wehnim  for  the  payment  of  the  said  $2,000  on 
the  said  Ist  day  of  May,  1870 ;  and  whereas,  the  said  Knhn  has 
assigned  to  Alfred  Lockwood,  of  the  city  of  Paris,  France,  a  certain 
bond  and  mortgage  made  by  William  Kreitz  to  said  Knhn,  to  secure 
$2,000,  said  mortgage  being  recorded  in  the  register's  ofSce  of  the 
city  of  New  York,  in  liber  931  of  mortgages,  page  19,  said  assign^- 
ment  to  said  Lockwood  being  security  to  said  Lockwood  upon  the 
assignment  of  a  $20,000  bond  and  mortgage  made  by  said  Alcott 
to  said  Kuhn,  and  by  said  Kulm  to  said  Lockwood.  Now,  there- 
fore, in  consideration  of  one  dollar,  it  is  agreed  that  said  Lockwood 
mAj  hold  said  $2,000  mortgage,  to  secure  said  Alcott  for  his  lia- 
bility as  security  as  aforesaid,  and  for  that  purpose  he  may,  after 
the  payment  of  said  $20,000  bond  and  mortgage*  assign  said  $2,000 
bond  and  mortgage  to  said  Alcott,  to  secure  him  for  being  such 
security  as  aforesaid,  or  to  indemnify  or  repay  to  him  the  amount 
which  he  may  pay,  as  such  security,  on  or  after  May  1, 1870,  and  said 
Alcott  agrees  to  use  his  exertions  to  induce  said  Lockwood  to  sur- 
render said  $2,000  bond  and  mortgage,  and  accept  other  securities 
in  the  place  of  it  whensoever  said  $2,000  bond  and  mortgage  shall 
be  paid,  if  paid  before  maturity,  so  that  the  said  $2,000  may  be 
paid  to  said  Kuhn. 


Nxw  YoBX,  Auff.  6, 1869. 


GEORGE  KUHN.  [l.  s.] 
0.  W.  ALCOTT.     [l.  s.] 


Witness : 

WABitiDr  G.  Bbowv. 


1 
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The  Kreitz  mortgage  was  paid  to  Lockwood,  in  November,  1869. 
At  the  time  of  the  commencement  of  this  action,  there  was  about 
$10,000  due  on  the  mortgage  sold  to  Lock  wood,  and  at  the  time  of 
the  trial,  aboat  $400.  The  plaintiff  brought  this  action  to  reeover 
from  Lock  wood  the  proceeds  of  the  Kreitz  mortgage,  and,  at  the 
trial,  he  tendered  to  him  the  whole  amount  due  on  the  $30^000  mort- 
gage. The  case  was  tried  before  Mr.  Justice  Bbadt  without  a  jury, 
Hud  a  judgment  was  entered,  by  which  it  was  adjudged  that  the 
defendant,  Alcott,  was  legally  liable  as  guarantor  of  the  debt  of  the 
plaintiff  to  Wehrum,  and  the  defendant,  Lockwood,  ordered,  after 
the  $20,000  bond  and  mortgage  should  have  been  fully  paid,  to  pay 
over  the  proceeds  of  the  $2,000  mortgage  to  the  defendant,  Wehrum. 
'  From  this  judgment  the  plaintiff  appealed.  The  following  opinion 
was  delivered  by  Mr.  Justice  B&adt  at  the  Special  Term : 

Brady,  J. : 

Tlie  question  presented  in  this  case,  although  not  free  from  diffl* 
culty,  is,  nevertheless,  to  be  determined  on  general  principles. 

The  statute  of  frauds  requires  that  every  special  promise  to 
answer  for  the  debt,  default  or  miscarriage  of  another  person,  shall 
he  void,  unless  some  note  or  memorandum  of  the  agreement,  be  in 
writing  and  subscribed  by  the  party  to  be  charged,  and  the  deci- 
sions which  have  been  made,  declare  that  the  agreement  or  memo- 
randum, when  made,  shall  be  sufficiently  explicit  to  show  the 
obligation  assumed,  either  by  its  own  terms  or  other  memoranda 
connected  with  it,  and  of  which  it  is  a  part. 

Prior  to  the  substitution  in  onr  statute,  of  the  word  '^  subscribed  '* 
for  the  word  ^  signed,"  the  name  of  the  promisor  at  any  place 
upon  the  memorandum,  was  held  to  be  a  compliance  with  its  terms, 
but  now  the  subscription  must  be  at  the  foot  of  the  agreement, 
which  contains  the  engagement  made. 

It  has  also  been  held,  and  the  law  has  not  been  changed,  that  it 
is  sufficient  to  meet  the  requirements  of  the  statute,  if  the  memo- 
randum be  signed  by  the  party  to  be  charged. 

9 

These  principles  are  so  familiar,  that  it  is  not  considered  neoessary 
to  refer  to  the  authorities.  In  this  case,  after  the  parties  had  met, 
and  the  defendant,  Alcott,  had  verbally  assnmed  to  pay  the  plaili* 
tiff's  debt  to  Wehrum,  a  memorandum  was  made  in  Alcott's  books 
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of  the  transaction,  which,  as  subsequent  entries  clearly  show,  was 
intended  to  express  Alcott's  liability  to  Wehrnm.  The  original 
entry  was  made  by  Wehrum,  under  the  direction  and  in  the  pres- 
ence of  Alcott,  but  in  itself  does  not  show  that  the  latter  under- 
took to  pay  the  plaintiff's  debt  It  has  no  such  import.  If  it  had, 
the  signature  of  Alcott,  whether  made  by  him  or  under  his  direction, 
appearing  in  connection  with  the  memorandum,  and  in  such  reli^ 
tion  to  it  as  it  does,  might  justly  be  held  to  be  in  conformity  to  the 
spirit  of  the  statute,  and  therefore  binding  upon  him. 

The  intention  of  the  parties — ^the  design  of  Alcott  and  Wehrum, 
in  niaking  the  entry  which  was  supposed  to  be  in  conformity  to  the 
nnderstanding  of  the  plaintiff  and  them — ^is  apparent,  and  leaves  no 
room  for  doubt. 

Alcott  still  adheree  to  the  agreement,  and  evidently  considers 
himself  bound  to  perform  it.  The  plaintiff,  however,  availing  him- 
self of  the  statute,  insists  that  Alcott  is  not  bound  by  any  promise 
or  agreement  which  he  gave;  that  no  memorandum  in  writing 
subscribed  by  him  was  made  containing  it,  and  that  it  is  therefore 
utterly  void.  If  this  premise  is  well  founded,  the  result  is  aa 
cUimed.  It  appears,  however,  that  after  the  agreement  was  made, 
and  the  attempted  record  of  it  put  in  Alcott's  books,  the  plaintiff 
and  he  met,  and  the  paper  of  the  6th  of  August,  1869,  was  exe« 
cuted  by  them.  This  clearly  recognizes  the  obligation  assumed  by 
Alcott  for  the  plaintiff's  benefit,  and  is  signed  by  both.  It  recites 
that  the  plaintiff  was  indebted  to  Wehrum  in  the  sum  of  $2,000, 
payable  on  the  1st  of  May,  1870,  without  interest,  and  that  Alcott 
had  become,  and  was  security  to  Wehrum  for  the  payment  of  the 
sum  named,  on  tlie  day  named,  and  then  provides  that  the  defend- 
ant, Lockwood,  may  hold  a  mortgage  in  his  hands,  to  secure  Alcott 
for  his  liability  as  security  to  Wehrum,  and  may  assign  the  mort-> 
gage  to  Alcott,  after  it  should  be  released  from  Lockwood's  lien, 
arising  from  its  deposit  with  him  by  the  plaintiff.  That  paper 
refers  undoubtedly  to  the  verbal  agreement  made  between  the  par- 
ties (plaintiff  Alcott  and  Wehrum),  that  the  hitter  would  accept 
$2,000  in  full 'of  his  claim  against  the  plaintiff,  if  secured  by 
Alootf  a  engagement  to  pay  it  in  ease  the  plaintiff  did  not.  It 
does  not  refer  to  the  agreement,  as  such,  but  to  its  effect,  assuming 
it  to  be  valid  and  binding. 
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In  dispobing  of  the  qnestion  presented,  therefore,  I  propose  to 
predicate  Alcott's  liability,  entirely,  of  the  paper  of  the  slTth  of 
August. 

It  is  therein  stated,  as  already  suggested,  that  Alcott  had  became, 
and  was  security  for  the  payofient  of  the  sain  of  $2,000,  on  the  let 
May,  1870,  and  it  is  provided  that  Lock  wood  may  hold  the  mort 
gage  referred  to,  to  secure  Alcott  against  his  liability,  as  stated. 
Does  this  paper,  signed  by  Alcott,  sutBciently  express  his  agree- 
ment with  Wehrum  } 

If  it  docs,  then,  being  signed  by  the  former,  the  party  to  be 
charged  in  favor  of  Wehrum,  it  is  not  within  the  statute,  and  the 
promise  is  not  void. 

In  my  judgment,  the  agreement  sufficiently  appears.  The  plain- 
tiff acknowledges  that  he  was  to  pay  Wehrum  the  sum  of  $3,000 
on  the  1st  May,  1870,  and  that  Alcott  was  security  for  its  payment 
on  that  day. 

The  duty  imposed  upon  Alcott,  indicated  by  the  l^al  and  ordi- 
nary acceptation  of  the  word  ^^  security,"  was  to  pay  the  debt 
named,  in  case  the  plaintiff  failed  to  pay  it  at  the  time  designated, 
and  thus,  whether  between  themselves,  as  principal  and  surety,  or 
between  them  and  Wehrum,  the  indebtedness  and  its  time  of  pay- 
ment were  clearly  defined. 

It  is  the  written  acknowledgment  of  the  debt  due,  and  the  reite* 
ration  of  Alcott's  agreement  to  pay  it,  in  case  the  plaintiff  omitted 
to  do  so.  The  language  of  the  paper  is,  ^^  has  become  and  is- secu- 
rity," and  thus  relates  back  to  an  agreement,  the  result  of  which 
is  not  only  in  effect  stated  by  the  use  of  the  word  '^  security,"  but 
its  terms  sufficiently  given  in  detail.  Assuming  the  original  agree- 
ment to  be  insufficient,  this  recognition  and  repetition  of  it,  recre- 
ates and  give  it  vitality.* 

,   The  statute  requires  some  note  or  memorandum,  and  it  is  not 
material  whether  the  identical  agreement  be  signed  or  not. 

If  the  note  or  memorandam  appears  in  any  form  or  paper  con- 
taining the  agreement,  it  is  sufficient.  The  language  of  the  statute 
is  general.  The  note  or  memorandum  is  not  limited  in  terms  to 
one  mode  between  the  creditor  and  promisor,  nor  does  it  demand 

« 

*Ga1e  Y.  Nixon  et  al.,  e  Cow.,  445;  Roberts  on  Frauds,  121;  Webster  v.  ZeiBj 
82  Barb.,  482. 


KUHN  V.  BROWN.  249 

FiBST  DSPARTMKNT,  MaT  TkBM,  1874. 

■  — ^-^^^ 

that  the  note  or  memoraudum  shall  be  subscribed  bj  both  parties. 
It  exacts  only  a  note  or  memorandum  of  the  agreement,  subscribed 
by  tlic  party  to  be  charged  therewith. 

The  object  of  the  statute,  which  was  to  prevent  frauds  perfected 
by  false  swearing,  or,  as  stated  by  Senator  Ybrplanok,  in  Dams  v. 
Shiddsy*  "  The  preyention  of  frauds  and  perjuries,  by  substituting 
for  the  loose  recollections  of  memory  and  the  mutual  danger  of 
misconception  of  parties,  a  precise  written  agreement,  or  at  least,  a 
distinct  written  memorandum  of  the  contract,"  is  accomplished, 
if,  in  any  paper  signed  by  the  promisor,  it  shall  appear  that  he  made 
the  agreement  which  is  charged  against  him.  His  subscription 
makes  it  apparent  that  the  claim  has  not  been  manufactured  to 
be  sustained  by  perjury.  Hence,  we  find  the  rule  stated  by  Justice 
Sutherland,  in  ChUe  v.  Nixon^  f  to  be,  ^^  It  is  not  necessary  that 
the  identical  agreement  should  be  signed,  but  if  it  is  acknowledged 
by  any  other  instrument,  duly  signed,  it  is  sufficient,"  and  it  rests, 
as  already  shown,  on  a  good  reason.  The  paper  containing  the 
note  or  memorandum  in  this  case,  is  an  agreement  between  the 
debtor  and  promisor,  relating  to  the  debt,  in  which  the  creditor's 
name  not  only  appears,  but  also  the  engagement  made  with  him 
by  the  promisor,  against  which  the  latter  sought,  by  that  paper,  to 
protect  himself.  These  elements  are  controlling,  and  make  it  clear 
that  the  promise  of  Alcott  was  valid,  and  not  within  the  statute 
of  frauds. 

The  consideration  of  the  promise  is  sufficient.  The  defendant, 
Wehrum,  having  a  claim  of  $7,000  against  the  plaintiff,  agreed  to 
lake  $2,000,  if  the  defendant,  Alcott,  would  become  security.  An 
agreement  by  a  creditor  to  take  less  than  the  face  of  the  demand, 
upon  receiving  security  for  the  amount  paid,  is  valid.  Where,  by 
the  agreement  to  settle,  there  is  a  benefit,  or  even  a  legal  possibility 
of  benefit,  to  the  creditor,  the  additional  weight  will  turn  the  scale, 
and  render  the  consideration  sufficient.  % 

Having  arrived  at  these  conclusions,  it  follows  that  the  plaintiff 
cannot  recover.  The  gravamen  of  his  complaint  is,  that  the  pro- 
mise of  Alcott  was  not  binding,  and  the  agreement  of  the  sixth 
August,  therefore,  void. 

MWaid.,8M.  |Fhfflipsv.Berger,2Bart>.,«oeL 

t<Gqw.,448. 
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I  have  not  considered  it  at  all  necessary  to  examine  anj  other 
question  than  the  one  discassed,  deeming  it  cooclnsive. 

It  is  proper,  however,  to  say  that  there  is  no  evidence  justifying 
the  charge  that  the  paper  of  the  sixth  Angost  was  obtained  by 
fraud  or  deceit. 

Inasmuch  as  the  question  presented  is  not  free  from  diflScuItj, 
as  already  suggested,  I  think  but  one  bill  of  costs  should  be 
awarded  the  defendants  unitedly,  all  having  'appeared  by  the  same 
attorney.  I  think,  however,  that  a  reasonable  allowance  in  addi- 
tion should  be  made,  and  its  amount  determined  on  the  settlement 
of  the  decree  to  be  entered  herein. 

Ordered  accordingly. 


On  the  appeal  to  the  General  Term : — 

Edward  P.  CowUSy  for  the  appellant,  insisted  that  there  was  no 
valid  promise  by  Alcott,  within  the  statute  of  frauds.  {MdUory 
V.  OiUeU,  21  K  Y.,  413.) 

Wwrreii  O.  Brown^  for  the  respondents,  insisted  that  the  pre- 
mise of  Alcott  was  legal  and  valid,  and  could  be  enforced.    {OaU 
V.  JRaso7iy  6  Cow.,  445;   Roberts  on  Frauds,  121;  Wdford  v. 
Beazely,  3  Atk.,  603 ;  3  Bro.  Oh.,  318 ;  1  Ves.,  6 ;  9  Id.,  355 
Webster  v.  Zeilley,  62  Barb.,  482.) 

Davis,  P.  J. : 

All  allegations  of  fraud  or  imposition  on  the  appellant,  in  pro> 
curing  the  instrument  of  6th  of  August,  1869,  having  been  dis- 
tinctly withdrawn  during  the  trial  (as  appears  at  fol.  202  of  the 
case),  that  paper  stood,  as  the  court  then  remarked,  un  impugned 
and  upon  its  legal  effect.  It  was  upon  this  instrument  that  the 
learned  judge,  at  Special  Term,  predicated  the  defendant,  Alcott's 
liability,  as  surety  for  plaintiff,  to  the  defendant  Wehrum.  The 
instrument  recited  that  Alcott  had  become,  and  was,  security  foi 
the  payment  of  the  sum  of  $2,000  to  the  defendant  Wehmnii  on 
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the  l8t  of  May,  1870,  and  provided  that  Lockwood  should  hold  the 
mortgage  of  Ereitz,  as  an  indemnity  to  Alcott  upon  his  liability  as 
such.  It  was  signed  and  sealed  by  both  the  principal  and  surety. 
This  was,  in  onr  opinion,  sufficient  to  take  the  promise  of  Aloott 
ont  of  the  operation  of  the  statute  of  frauds.  The  reasons  given 
by  Bradt,  J.,  in  his  opinion  at  Special  Term,  are  quite  satisfactory 
to  08  on  this  point,  and  we  adopt  them  as  expressing  what  we  deem 
to  be  the  law. 

The  effect  of  the  tender  of  the  money,  due  on  the  $2,000  mort- 
gage, is  not  material  to  be  discussed  in  this  case,  so  far  as  relates  to 
the  $20,000  mortgage,  held  as  collateral.  When  the  suit  was  com- 
menced, the  Kreitz  mortgage  was  properly  held  by  Lockwood  as 
collateral  to  the  balance  claimed  to  be  unpaid  on  the  $20,000 
mortg^,  but,  as  between  the  appellant  and  Alcott,  the  Ereitz 
mortgage  was  also  held  to  secure  Alcott  on  his  obligations  as  surety 
for  appellant's  debt  to  Wehrum.  The  right  and  duty  of  Lockwood 
to  still  bold  the  Ereitz  mortgage  as  assignee,  for  Alcott's  benefit, 
under  the  instrument  of  sixth  of  August,  would  still  remain  after 
the  extinguishment  of  the  debt,  to  which  he  held  it  as  collateral  for 
his  own  benefit.  Lockwood  is  not  denying,  but  affirming,  this  lia- 
bility, and  thereby  ratifying  the  act  of  his  agent.  Brown,  in  receiv* 
ing  the  agreement,  clothing  him  with  that  power. 

Alcott,  who  is  also  a  defendant  in  the  suit,  makes  no  question 
whatever  of  the  validity  of  his  agreement  to  be  security.  How  far, 
under  such  ciroumstancea,  the  principal  debtor,  who  has  placed  in 
his  hands,  or  in  the  hands  of  a  third  person,  collateral  to  indemnify 
him  against  such  liability,  can  be  permitted  to  raise  the  question, 
it  is  not  necessary  to  determine.  Upon  the  facts  found  by  the 
iadge,  we  are  of  opinion  that  his  conclusion  of  law  was  sound,  and 
that  the  judgment  rendered  thereupon,  should  be  affirmed. 


Daiviels  and  Wbstbbooe,  JJ.,  concurred. 
Judgment  affirmed. 
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IV  THE  MaTTJBB  of  THE  APPLICATION  OP  WILLIAM  M.  TWEED, 

FOB  ▲  Wbit  OF  Pbbeicftobt  Mandamub,  t;.  NO  AS  DAVIS, 

ONE  OF  THE  JuSTIOES  OF  THE  SUPBBME  CoUBT. 

BQl  qfeoDogptioni — mUlemerU  ^ —  exoepUont^  how  ^aied  in  —  mandatmu — Jurar^ 
refection  qfwhen  eompeterU — notgnmndfar  new  trial  —  ehaUenge. 

A  bill  of  exceptions  shoiild  contain  only  a  concise  statement  of  facts,  presenting 
the  points  intended  to  be  relied  upon  as  ground  of  error,  or  umply  so  mach  of 
the  evidence  as  may  appear  to  be  requisite  for  that  purpose. 

The  court  cannot  determine  whether  any  particular  tiling  occurred  on  the 
trial ;  that  is  necessarily  witliin  the  province  of  the  Justice  settling  the  case  or  bill 

He  cannot  be  compelled  by  mandamus  to  change  his  decision. 

A  laige  number  of  written  prupoeitions  were  presented  at  tlie  conclusion  oi 
the  evidence,  which  the  court  was  requested,  by  the  defendant's  counsel,  to 
Instruct  the  Jury  to  be  the  law.  In  many  of  these,  the  court  differed  from  the 
defendant's  counsel  in  the  chaige  which  was  given  to  the  Jury;  and,  as  that  was 
concluded,  and  the  Jury  were  about  to  rethre,  the  defendant's  counsel  stated  that 
they  excepted,  for  the  defendant,  to  each  refusal,  modification  or  departure  which 
had  been  made  in  the  charge,  from  the  proposition  submitted.  HM^  that  defend- 
ant's counsel  were  not  entitled  to  insert  in  the  bill  of  exceptions,  specific  excep- 
tions to  the  several  portions  of  the  charge  which  they  considered  constituted  such 
lefiisals,  modifications  or  departure. 

If  an  exception  be  talcen  on  substantially  the  same  state  of  ikcts,  and  on  the 
same  point,  more  than  once,  a  smgle  statement  of  it  is  all  that  is  proper  in  a  bUl  of 
exceptions. 

After  a  trial  by  an  impartial  Jury,  the  fiust  that  others,  called  as  Jurors,  who 
were  equally  competent,  but  no  more  so,  were  excluded  from  the  Jury,  Is  not 
ground  for  a  new  trial    (Wbstbbook,  J.) 

The  motion  made  in  this  case,  is  for  a  writ  of  peremptory  man- 
damns,  requiring  Mr.  Justice  Davis  to  insert,  in  the  bill  of  excep- 
tions proposed  bj  the  applicant,  certain  evidence,  rulings  and 
exceptions,  rejected  by  him,  as  not  properly  forming  any  portion 
of  that  document. 

John  Graham,  WiUiam  FuUertan,  W.  0.  Ba/rOeU,  Elihu  Boot. 
and  WiUard  JSarUett,  for  the  motion. 

B.  K.  Phdpa^  district  attorney,  and  W,  H.  Peckham,  opposed. 

Daihels,  J. : 
The  applicant  was  tried  and  convicted  in  the  Court  of  Oyer  and 
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Terinineri  held  in  the  city  of  New  York,  upon  an  indictment 
charging  him  with  various  misdemeanors,  committed  in  an  official 
eapacity.  Exceptions  were  taken  daring  the  trial,  to  decisions 
made  in  the  coarse  of  it  bj  the  learned  justice  at  the  time  presid- 
ing in  the  court.  And  these  exceptions  are  intended  to  be  relied 
upon  in  support  of  an  application  designed  to  be  made  for  a 
reversal  of  the  conviction.  Upon  such  an  application,  objections 
of  a  legal  character  can  alone  be  considered.  For  that  reason,  the 
evidence  at  large  is  not  required  to  be  presented  to  the  court, 
neither  should  it  be,  under  the  well-established  rules  of  practice 
relating  to  this  subject.  All  that  is  proper  in  such  an  instrument, 
is  a  concise  statement  of  facts,  presenting  the  points  intended  to 
be  relied  upon  as  ground  of  error,  or  simply  so  much  of  the 
evidence  as  may  appear  to  be  requisite  for  the  same  purpose.  That 
is  all  that  the  rights  of  the  defendant,  or  a  proper  administration 
of  the  laws,  can  possibly  require.  And  what  is  added  beyond  that, 
only  tends  to  embarrass  and  confuse  the  points  to  be  presented,  by 
withdrawing  or  diverting  the  attention  of  the  court  from  their 
consideration.  It  is  a  mistake  to  suppose  that  the  excess  can  do 
no  harm,  when  its  separation  from  what  may  be  really  important 
for  the  decision  of  the  case,  requires  the  consumption  of  time  that 
ought  to  be  bestowed  upon  the  substantial  points  in  controversy. 
Cases  are  frequently,  as  well  as  needlessly,  made  so  exceedingly 
Tolaminons,  as  to  render  the  duty  of  sifting  out  the  important  from 
the  unimportant  matters  contained  in  them,  one  of  a  laborious  and 
exhausting  character.  This  is  not  only  unnecessarily  expensive  to 
the  parties,  but,  beyond  that,  injurious  to  their  interests,  as  well  as 
unjust  and  burdensome  to  the  courts  required  to  examine  them. 
In  order  to  avoid  sanctioning  9uch  improprieties  in  practice,  it 
becomes  necessary,  whenever  an  application  of  this  nature  is  made, 
to  examine  the  matters  proposed  to  be  added  to  the  bill,  for  the 
purpose  of  determining  whether  they  actually  transpired,  and,  if 
they  did,  whether  they  are  proper  and  appropriate  for  the  support 
of  any  legal  points  arising  upon  the  trial.  It  is  not  intended  to  be 
affirmed,  that  the  court  can  enter  upon  the  solution  of  the  inquiry, 
whether  a  particular  occurrence  transpired  upon  the  trial,  which 
the  presiding  justice  may  have  rejected  as  forming  no  part  of  the 
proeeeding^  for  that  18   necessarily  within  the  province  of  the 
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jastice  settling  the  case  or  bill.  He  must  decide,  from  the  evidence 
before  bim,  whether  disputed  evidence  was  given,  or  contested 
exceptions  were  taken.  And  for  that  purpose,  he  may  hear  and 
consider  the  affidavits  of  the  parties  and  their  connsel,  inspect 
their  notes  as  well  as  his  own,  and  consult  his  own  recollee' 
tion,  as  well  as  other  accessible  means  of  information,  for 
the  purpose  of  settling  the  controversy  between  the  parties 
concerning  what  may  have  actually  taken  place.  Beyond 
that,  it  does  not  seem  practicable  to  extend  the  investigation, 
otherwise  there  would  be  danger  of  protracting  the  litign 
tion  indefinitely,  resulting  from  a  single  controversy;  for  if  the 
fact  could  be  tried  by  way  of  mandamus,  when  disputed,  whether 
a  particular  exception  was  taken,  or  certain  evidence  was  given, 
during  the  progress  of  a  trial  had  in  a  court  of  record,  it  could  only 
be  done  under  the  Constitution  and  statutes  of  the  State,  as  other 
disputed  facts  are  tried,  and  that  is  by  jury.*  That  would  afford 
an  opportunity  for  the  extension  of  litigation,  that  has  never  yet 
been  sanctioned.  A  persistent  adversary,  aided  by  ingenious  and 
persevering  counsel,  might,  in  that  way,  prevent  parties  from  ever 
reaching  the  final  end  of  a  legal  controversy ;  for,  if  such  a  pro- 
ceeding could  be  taken  to  ascertain  what  occurred  upon  the  first 
trial,  the  same  thing  might  be  done  as  to  the  second,  or  any 
succeeding  trial,  until  the  proceeding  might  be  rendered  endless  in 
its  character.  The  peace  of  the  community,  as  well  as  the  interests 
of  the  parties,  requires  that  no  such  device  as  that,  for  the  prolonga- 
tion of  litigation,  should  be  allowed  or  tolerated.  A  remedy  like 
that,  would  prove  more  disastrous  than  any  of  the  misapprehensions 
or  mistakes,  it  could  be  used  to  correct ;  and  it  would  be  liable  to 
involve  the  judges  of  courts  of  record  in  legal  controversies,  con- 
cerning their  own  judicial  duties,  on  the  application  of  disappointed 
or  malignant  suitors,  to  such  an  extent  as  seriously  to  impair,  if  not 
altogether  destroy,  their  usefulness.  It  has  no  sanction  from 
authority.  But,  beyond  that,  it  is  in  direct  conflict  with  the  con- 
clusion maintained  by  well-considered,  as  well  as  long-sustained 
expositions  of  the  law  exempting  judges  of  courts  of  record  from 
actions  against  them  on  account  of  their  judicial  action.     lo 
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GameU  ▼.  JFerrand^\  Lord  Tentkkdsn  declared  it  to  be  "  a  general 
rale,  of  very  great  antiqnityi  that  no  action  will  lie  against  a  judge 
of  record  for  any  matter  done  bjbini  in  the  exercise  of  bis  judicial 
functions."  And  "  this  freedom  from  action  and  question  at  tlie 
suit  of  an  individual  is  given  bj  the  law  to  the  judges,  not  so  much 
for  tlieir  own  sake  as  for  the  sake  of  tlie  public  and  for  the  advance- 
ment of  justice,  that,  being  free  from  actions,  they  -may  be  free  in 
thought  and  independent  in  judgment,  as  all  who  are  to  administer 
justice  ought  to  be."  *  The  same  principle  was  just  as  broadly 
asserted  by  Chief  Justice  De  Grey,  in  Miller  v.  ScarCjf  and  by 
Chief  Justice  Kent,  in  Yates  v.  Lansing.  J 

What  transpired  upon  the  trial,  must,  therefore,  be  ascertained 
from  what  the  justice  presiding,  finds  to  be  the  truth.  His  deter- 
mination, after  hearing  the  parties,  is  judicial,  and  must  be 
conclusive  upon  the  court,  in  the  disposition  of  an  application  like 
the  present  one.  It  cannot  be  required  to  enter  upon  the  investi- 
gation of  a  disputed  question  of  fact,  but  simply  to  ascertain  what 
are  the  undisputed  or  conceded  facts,  and,  after  determining  them, 
to  conclude  whether  the  bill  of  exceptions  should  properly  contain 
a  statement  of  them,  and,  in  doing  so,  this  court  can  neither  enlarge 
nor  restrict  them ;  its  simple  office  is  to  decide  whether  any  point, 
presented  by  the  party  making  the  bill,  requires  them  to  be  embodied 
in  it,  for  its  proper  consideration  and  decision. 

The  most  important  respect,  in  which  the  bill  of  exceptions  in  the 
present  case  is  claimed  to  be  defective,  relates  to  the  charge  of  the 
learned  justice  to  the  jury.  A  very  large  number  of  written  propo- 
sitions were  presented  at  the  conclusion  of  the  evidence,  which  the 
court  was  asked  by  the  defendant's  counsel,  to  instruct  the  jury  to 
be  the  law.  In  many  of  these,  the  court  differed  from  the  defend- 
ant's counsel,  in  the  charge  which  was  given  to  the  jury.  And  as 
that  was  concluded,  and  the  jury  was  about  to  retire  for  the  purpose 
of  entering  upon  their  deliberations,  the  defendant's  counsel  stated 
that  they  excepted,  for  the  defendant,  to  each  refusal,  modification 
or  departure,  which  had  been  made  in  the  charge  from  the  proposi- 
tions submitted.    This  was  the  substance  of  the  action  of  the 
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defendant's  coansel  upon  this  subject,  though  not  perhaps  expresBed 
in  the  terms  employed  by  them.  No  attempt  was  made  to  except 
to  particular  propositions  contained  in  the  charge,  and  relied  upon 
as  erroneous,  as  is  usually  done  upon  such  occasions.  Neither  was 
it  pointed  out,  in  what  respect,  or  to  what  extent,  the  court  had 
refused  to  charge  the  defendant's  propositions,  or  where  they  had 
been  modified  or  departed  from.  To  determine  where  that  was 
the  case,  would,  in  many  instances,  undoubtedly,  prove  an  exceed- 
ingly difficult  matter,  for  what  one  person  would  consider  to  be  a 
modification  or  departure,  would  be  regarded  by  others  as  present- 
ing no  shade,  even,  of  difference. 

The  defendant's  counsel,  in  making  their  proposed  bill  of  excep- 
tions, have  added  a  specific  exception  to  what  they  deem  refusals, 
modifications  or  departures,  regarding  their  propositions.  Bat 
whether  they  are  correct  in  these  positions  or  not,  this  court  has  uo 
means  from  which  it  can  determine.  It  is  certain,  however,  from 
the  papers  presented  in  support  of  this  application,  that  the  specific 
exceptions,  as  they  are  now  proposed  to  be  added,  were  not  taken  by 
the  defendant's  counsel  upon  the  trial  And  that  would  be  reason 
enough  for  excluding  them  from  the  bill.  Indeed,  very  great  injus- 
tice to  the  public  interests  might  be  done  by  adopting  any  other 
course ;  for,  if  specific  exceptions  are  now  allowed  to  be  stated,  to 
whatever  may  be  claimed  to  be  refusals,  modifications  or  departures 
in  the  charge,  points  may  be  presented  upon  the  argument  of  the 
cause,  which  might  have  been  explained,  changed  or  altogether 
withdrawn,  if  they  had  been  at  the  time  brought  to  the  attention 
of  the  court.  One  object  of  requiring  the  proposition  excepted  to, 
to  be  stated  at  the  trial  and  in  the  presence  of  the  jury,  is  to  afford 
an  opportunity  for  such  corrections.  If  the  correction  is  refased, 
then  a  distinct  subject  of  exception  is  at  once  presented,  concerning 
which,  misunderstanding  will  be  rarely  found  to  exist.  But  no  sach 
opportunity  is  afforded  by  so  general  an  exception  as  was  taken 
upon  the  trial  of  this  defendant.  It  could  hardly  be  otherwise,  than 
that  differences  of  opinion  would  exist  concerning  its  subdivision. 

In  the  settlement  of  the  bill  of  exceptions,  the  court  has  disal- 
lowed the  distribution  proposed  to  be  made  of  the  exceptions;  and 
this  court  has  no  reason  for  holding  that  there  is  anything  improper 
in  that  conclusion.    The  exception  has  been  allowed,  just  as  it  was 
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presented  at  the  close  of  the  trial.  Thin  coart  cannot  render  it  any 
more  specific,  without  requiring  the  learned  justice  to  insert  in  the 
bill,  what  it  is  not  even  claimed  reallj  transpired.  If  it  did  so,  it 
would  require  it  to  contain  what  was  not  trnOi  so  far  as  this  general 
exception  would,  by  such  a  ruling,  be  changed  into  a  multitude  of 
specific  exceptions,  presenting  as  many  distinct  and  separate  propo- 
sitions, many  of  which  would  probably  have  been  explained  or 
changed,  if  attention  had  been  directed  to  them  before  the  jury 
retired.  The  exception  taken  to  what  was  said  concerning  the 
McBride  Davidson  bill,  which  was  stricken  out  of  the  charge, 
appears  to  have  been  allowed  to  remain  in  the  case,  in  another 
place.  That  is  entirely  sufficient  for  the  purposes  of  the  case. 
One  statement  of  it  is  just  as  effectual  as  though  it  were  repeated 
on  every  page.  The  justice  was  entirely  right  in  limiting  the 
ezct5ption  to  a  single  statement  of  it.  He  could  do  no  less  than 
that  under  the  rule  adopted  by  the  court.  That  provides  that 
*' Exceptions  shall  only  contain  so  much  of  the  evidence  as  may  be 
necessary  to  present  tlie  questions  of  law  upon  which  the  same  were 
taken  on  the  trial,  and  it  shall  be  the  duty  of  the  justice,  upon  set- 
tlement, to  strike  out  all  the  evidence  and  other  matters  which  shall 
not  have  been  necessarily  inserted."  * 

The  principle  established  by  the  decisions  of  the  courts,  is 
equally  explicit.  They  hold  that  it  is  '^  not  only  unnecessary  but 
inconvenient  to  load  a  bill  of  exceptions  with  extraneous  matters. 
Everything  is  so,  beyond  what  may  be  essential  to  present  the 
naked  point  of  law  which  is  the  true  office  of  a  bill  of  exceptions.'^f 

Reasons  assigned  by  the  justice  presiding  at  the  trial,  for  some 
of  the  decisions  made,  were  excluded  from  the  bill  at  the  time  of 
the  settlement.  And  that  is  relied  upon  as  improper,  by  way  of 
supporting  the  present  application.  But,  as  they  formed  no  part  of 
the  proposition  decided,  there  was  no  impropriety  in  rejecting 
them.  Legal  points,  arising  during  the  trial  of  either  a  civil  or 
criminal  case,  are  reviewed  upon  the  &cts,  or  the  evidence  present- 
ing them,  and  the  exceptions  by  which  they  are  reserved.  And 
the  reasons  leading  to  them,  are  altogether  unimportant  for  that 

*  Kale  48  of  Supreme  Court. 
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porpoBO.  If  the  deoisioa  be  right,  it  will  not  be  disturbed  beoausa 
unsoand  reasons  may  have  produced  it ;  neither  will  it  be  bos* 
tained  when  wrong,  even  though  the  best  of  reasons  may  have 
been  given  for  making  it.  No  harm  was  done  the  defendant,  bjr 
rejecting  these  reasons,  as  long  as  judgments  are  not  revemed  for 
error,  only  shown  in  the  opinion  of  the  court* 

Two  jurors,  Owen  0.  Owens  and  James  W.  Hay,  were  called, 
and,  after  being  examined,  rejected  as  not  impartial ;  and  certain 
exceptions  taken  to  decisions  concerning  them,  it  is  claimed,  should 
liave  been  retained  in  the  bill.  The  first  juror  was  challenged  for 
principal  cause  by  the  defendant's  counsel.  After  an  extended 
^Examination,  it  was  found  to  be  unsustained,  and  for  that  reason 
overruled.  To  the  decision  overruling  it,  the  defendant's  connsel 
excepted.  He  was  then  challenged  to  the  favor  by  the  same 
counsel,  and  after  a  further  examination,  had  for  tlie  purpose  of 
sustaining  it,  that  challenge  was  withdrawn.  The  pr6secution 
then  renewed  the  challenge  for  principal  cause,  which,  after  a  far- 
ther examination  of  the  juror,  was  overruled.  Then  the  same 
juror  was  challenged  to  the  favor  hy  the  prosecution.  And,  in 
support  of  the  challenge,  it  was  made  to  appear  that  he  was  on 
friendly  and  familiar  relations  with  Miller,  who  appeared  to  be  a 
friend  of  the  defendant.  ^  The  court  found  this  challenge  sustained, 
and  then  rejected  the  juror  because  he  was  supposed  to  be  biased 
in  favor  of  the  defendant ;  and  the  defendant's  connsel  excepted 
to  the  decision.  This  decision,  upon  which  the  juror  was  rejected, 
rendered  those  previously  made  concerning  him,  entirely  unim- 
portant, t  It  became  immaterial  whether  the  decisions,  made  upon 
the  other  challenges,  were  correct  or  erroneous.  If  the  rights  of 
the  defendant  were  in  any  respect  prejudiced  by  the  dispositton 
made  of  this  juror,  the  wrong  was  exclusively  done  by  the  last 
decision,  which  was  dependent  upon  nothing  but  the  evidence 
given  in  the  support  of  the  last  challenge  made  by  the  prosecution 
Tliat  evidence,  decision  and  exception,  were  allowed  to  remain  in 
the  bill,  while  the  evidence,  decisions  and  exception  on  the  pi^ 
coding  challenges,  were  excluded  from  it.  This  was  certainly 
right ;  because  all  that  was  done  concerning  the  juror,  prior  to  the 
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last  challenge  to  the  favor,  became  inoperative  and  witliout  the 
It-ast  effect,  bj  his  final  rejection  on  that  challenge.  If  the  pre- 
ceding proceedings,  concerning  the  juror,  had  remained  in  the  bill. 
DO  advantage  whatever  could  have  been  derived  from  them  bj  the 
defendant.  For  that  reason,  it  was  the  duty  of  the  justice  to 
reject  them,  as  he  did,  under  the  rule  and  authorities  already 
meutioned. 

The  other  juror,  Hay,  was  first  challenged  for  principal  cause, 
on  the  part  of  the  defendant,  and  the  challenge  withdrawn  after  an 
examination  of  the  juror.  It  was  then  renewed  by  the  prosecu- 
tion, and,  after  a  further  examination  of  the  jui*or,  overniled  by 
the  couii;.  So  far,  nothing  transpired  concerning  this  juror  which 
the  defendant  conld  reasonably  claim,  should  become  a  portion  of 
his  bill.  For  his  challenge  had  been  voluntarily  withdrawn,  and  as 
the  decision  made  by  the  court  was  in  &vor  of  the  juror's  com- 
petency, and  against  the  prosecution,  the  defendant's  counsel  did 
not,  and  properly  could  not,  except  to  it.  But  after  that  decision 
was  made,  the  same  juror  was  challenged  to  the  favor  by  the 
prosecution.  And  after  an  examination  made  of  the  juror,  in 
support  of  that  challenge,  it  appeared  that  he  probably  enter- 
tained an  opinion  on  the  subject  of  the  defendant's  guilt  or 
innocence,  and  for  that  reason  he  was  held  incompetent,  as  not 
being  impartial,  by  the  court.  The  challenge  to  the  favor  was,  in 
other  words,  found  to  be  sustained,  and  the  defendant's  counsel 
excepted  to  that  decision.  The  proceedings  and  decisions  upon 
this  challenge,  were  excluded  from  the  case,  and  properly  so,  too, 
because  the  point  which  could  be  made  upon  them,  if  the  decision 
was  erroneous,  is  more  clearly  presented  by  the  decision  rejecting 
the  preceding  juror.  The  evidence  concerning  the  partiality  of 
this  juror,  was  much  more  decided  and  cogent  than  that  given,  from 
which  it  was  held  that  Owens  was  incompetent.  For  that  reason, 
if  the  defendant's  exception  can  be  maintained,  as  to  the  decision 
rejecting  either  one  of  these  two  jurors,  that  is  more  likely  to  be 
the  case  as  to  Owens,  than  as  to  Hay.  If  the  exception  taken  to 
Uie  decision  rejecting  Owens,  cannot  be  sustained,  then  it  is  very 
clear  that  the  exception  taken  as  to  Hay's  rejection,  must  fail,  fur 
much  the  strongest  case  was  made  against  his  impartiality.  No 
injustice  can  possibly  result,  therefore,  from  the  exclusion  of  the 
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pi-oceediDgs  and  evidence  on  which  Hay  was  rejected ;  no  good 
reason  existed  for  retaining  them  in  the  bill,  as  long  as  the  point 
involved  in  them,  was  retained  and  presented  in  a  mnch  more 
iavorable  shape  for  the  defendant,  by  what  transpired  under  the 
challenge  on  which  the  other  juror  was  set  aside.  An  exception  is 
never  strengthened  by  its  repetition  upon  the  same  substantial 
state  of  facts.  A  single  statement  of  it,  is  as  effectual  as  any  nam- 
ber  of  repetitions,  by  any  possibility,  can  be.  As  the  last  exception 
could  not  possibly  aid  the  defendant's  case,  it  was  the  duty  of  the 
justice  to  strike  it  out  of  the  bill,  with  all  the  evidence  relating  to 
the  decision  to  which  it  was  taken.  It  was  so  much  useless 
material,  having  no  other  eifect  than  to  incumber  the  bill,  as  long 
as  the  same  point,  designed  to  be  presented  by  it,  had  been  pre- 
served by  the  preceding  exception.  This  substantially  disposes  of 
the  positions,  taken  in  su)>port  of  the  defendant's  application 
against  the  learned  justice  before  whom  he  was  tried,  and  as  none 
of  them  are  found  capable  of  being  lawfully  maintained,  it  follows 
that  the  motion  for  a  mandamus  must  be  denied. 

Westbbook,  J. : 

Fully  concurring  in  the  opinions  expressed,  and  conclusioDS 
reached  by  my  associates,  I  desire  to  add  a  word  upon  one  or  two 
questions  presented  by  this  application. 

It  is  conceded  that  the  counsel  for  Mr.  Tweed  did  not,  upon  the 
trial,  call  the  attention  of  the  court  to  the  portions  of  the  charge 
to  which  they  desired  to  except,  but  contented  themselves  witii 
taking  one  general  exception  to  each  and  every  point  of  the  chai^ 
which  was  inconsistent  with,  or  contrary  to,  all,  or  any  of  the 
requests  to  charge.  Under  the  exception  thus  taken,  they  claim 
the  right  to  pick  out  such  portion  of  the  charge  as  they  deem  to  be 
covered  bj^  the  general  exception,  and  present  a  specific  exception 
to  each.  Should  this  application  be  granted,  the  bill  of  exceptions 
would  not  be  true.  It  would  then  show  separate  and  specific 
exceptions  to  various  portions  of  the  charge,  when  none  were  in 
fact  taken  in  that  form,  and  when  it  is  conceded  that  only  a  single 
exception  was  taken,  in  fact,  though  intended  by  its  language  to 
cover  several  parts  thereof. 

As  the  office  of  the  bill  of  exceptions,  is  to  present  the  exceptions 
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taken,  and  do  other  or  different,  I  do  not  see  how  the  present 
motion  can  be  granted,  without  a  departure  from  a  fundamental 
rale.  If,  as  is  claimed  by  the  counsel  for  Mr.  Tweed,  the  excep- 
tion, in  the  form  it  was  taken,  is  unreasonable,  I  do  not  see  how 
it  is  in  the  power  of  this  court  to  relieve  them,  without  a  substitu* 
tion  of  exceptions,  never  taken  upon  the  trial,  for  the  ones  actually 
presented.  This  would  be  so  clear  a  departure  from  precedent  and 
from  truth,  as  to  be  unwarrantable.  Again,  if  the  exception,  in  the 
form  it  was  taken,  be  available,  it  ought  not  to  be  within  the  power 
of  the  court,  before  which  the  cause  was  tried,  nor  of  this  court,  to 
limit  the  effect  of  the  exception,  by  selecting  the  portions  of  the 
charge  to  which  it  is  applicable.  The  court  of  review  sliould  be 
allowed  to  determine  tlie  scope  and  effect  of  the  exception  pre- 
sented, without  being  limited  and  controlled  in  its  judgment,  by  the 
decision  of  any  subordinate  tribunal. 

In  regard  to  the  proceedings  had  upon  the  rejection  of  the  jurors, 
Owens  and  Hay,  it  may  not  be  improper  to  say,  that,  in  my  judg- 
ment, there  would  have  been  no  error,  if  everything  in  regard  to 
those  challenges,  had  been  omitted.  Both  of  these  jurors  were 
found  to  be  incompetent,  and  so  long  as  the  defendant  was  tried 
by  twelve  others,  who  were  competent,  we  do  not  see  that  the 
rejection  of  these  two,  conceding  their  competency,  could  have  in 
any  way  prejudiced  him.  A  different  question  would  be  presented 
if  an  incompetent  juror  had  been  pronounced  competent  In  that 
event,  it  could  readily  be  seen  that  the  rights  of  the  defendant  to  a 
trial  by  an  impartial  jury,  had  been  infringed,  but  when  twelve 
unbiased  men  have  rendered  a  verdict,  it  is  impossible  to  say  that 
the  exclusion  of  others,  equally  competent,  but  no  more  so,  has 
produced  any  injury.  This  point  was  expressly  adjudged  in  the 
third  department,  in  the  case  of  Burk  and  others,  plaintiffs  in 
error,  against  The  People,  defendants  in  error ;  and  in  the  opinion 
of  PorrsB,  J.,  delivered  in  that  ease  upon  this  point,  I  fully  concur. 

BftADT,  J. : 

Tlie  rule  established  by  the  cases  upon  applications,  kindred  to 
this,  is,  that  a  mandamus  will  be  ordered  commanding  a  judge  to 
Biga  a  bill  of  exceptions,  but  not  to  settle  it  in  a  particular  manner, 
when  there  is  a  dispute  as  to  the  incidents  of  the  trial.    The  justice 
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who  presided,  must  say  whether  or  not  an  exception  was  takeny 
and  his  rotuiTi  is  controlling,  at  least  until  further  proceedings.  If 
the  return  is  alleged  to  be  false,  the  suggested  remedy  is  by  action;* 
but  whether  such  a  remedy  in  fact  exists,  quere.f 

In  England,  according  to  Tidd  {8upra)y  if  alternative  writ  con 
tains  the  surmise  of  an  exception  taken  and  overruled,  the  command 
is  to  sign  the  bill  quod  si  Ua  eat  (if  it  be  so),  but  if  the  judge 
returns  qitod  non  iia  est  (it  is  not  so),  an  action  lies  at  tlie  instance 
of  the  aggrieved  party.  If  he  establish  the  falsity  of  the  return, 
ho  recovers  damages,  and  the  peremptory  mandamus  goes  forth, 
because  the  jnry  have  declared  that  the  exception  was  taken. 

In  this  State,  in  one  case,  it  was  said  that  a  referee  would  be 
compelled  by  mandamus  to  settle  a  case,  and  settle  it  correctly  ;| 
but  the  writ  was  not  issued,  owing  to  some  informality  in  the 
proceedings.  Tlie  decision  was  made  at  a  Special  Term,  and  ia 
predicated  of  the  cases  in  1  Caines,  6  John,  and  5  Wend,  {euprd)^ 
but  an  examination  of  these  cases  shows  that  the  proposition 
asserted  is  not  warranted  by  them,  and  the  case  stands  alone.  I  have 
not  found  any  case,  in  which  it  has  been  declared  that  a  manda- 
mus would  be  issued  against  a  judge,  commanding  him  to  settle  a 
bill  of  exceptions  in  a  particular  manner,  when,  as  to  the  manner, 
there  was  a  dispute.  There  were  no  authorities  to  that  effect  cited 
ou  the  argument.  In  this  matter,  there  is  a  dispute  as  to  the  co^ 
rectness  of  the  bill  as  passed  upon  by  the  presiding  justice,  in 
reference  to  exceptions,  and  he  certifies  that  it  is  correct,  although, 
having  directed  it  to  be  engrossed,  it  has  not  yet  been  presented 
for  his  signature. 

There  seems  to  be  a  concession  that  an  exception  was  taken  to 
the  exclusion  of  the  juror.  Hays,  upon  a  challenge  to  the  favor,  bat 
the  presiding  justice  certifies  that  he  was  excluded  for  mental 
incompetency,  and  it  was  so  understood.  Upon  a  careful  examina* 
tion,  not  only  of  the  authorities  but  of  the  application,  I  have 

*  People  V.  Judges  of  Washington,  1  Gaines,  511;  People  v.  Jadg^  of  Weit* 
Chester,  2  John.  Cases,  118;  Fish  v.  Weatherwax,  3  John.  Cases,  315;  Sikes  t. 
Hansom,  6  John.  Rep.,  279;  People  r.  Sessions  Wayne  Co.,  15  How.,  898; 
Tuld*8  Pr.,  708;  Delavan  v.  Boardman,  5  Wend.,  183. 

t  Bee  Weaver  v.  Deyendorf,  8  Demo»  130.  %  The  People  r.  Baker,  85  Birt>..  105. 
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arrived  at  the  conclusioD,  for  the  reasons  assigned,  and  those  pre- 
sented by  Justices  Daniels  and  Wsstbbook,  that  the  mandamus 
asked  for,  should  not  be  granted. 


Mandamus  denied. 


GSANDISON  F.  READ,  Respondknt,  v.  DUBOIS   SMITH, 

Appsllakt. 

Memoranda — widenet  — preiumpUon, 

PlainUff  tettifled  from  an  account-book,  as  to  money  advanced  to,  and  paid  fo/, 
the  use  of  defendant  The  defendant  offered  in  evidence  the  remaining  portion 
of  the  book,  from  which  plaintiff  had  testified.  On  objection  by  plaintiff,  the 
referee  ruled  to  allow  the  book  in  evidence,  so  far  as  related  to  any  transactions 
between  plaintiff  and  defendant  The  defendant  excepted  and  moved  to  strike 
out  the  testimony  of  the  items,  mentioned  in  the  book  referred  to,  unless  the  l)ook 
should  be  put  in  evidence  by  the  plaintiff.  The  motion  was  denied,  on  the  ground 
that  the  book  was  in  evidence  as  to  the  entries  of  transactions  between  plaintiff 
and  defendant  The  defendant  again  excepted.  Eddy  that  when  defendant  offered 
one  portion  in  evidence,  it  was  error  to  admit  another  portion,  which  he  did  not 
offer. 

Where  plaintiff  testified  from  an  acoount-book  as  to  moneys  advanced  to  defend- 
ant, and  such  portions  of  the  account-book  as  contained  entries  showing  such 
advances,  were  in  evidence,  hM,  that  the  referee  erred  in  refusing  to  allow  defendant 
to  test  the  accuracy  of  the  entries  proved,  by  showing,  by  other  entries  in  the  book, 
that  they  were  not  made  at  the  dates  claimed,  and  for  this  pucpose,  showing  that 
they  were  not  chronological  in  order  with  other  entries,  or  had  been  interpolated 
amongst  other  entries. 

On  the  trial  of  an  issue  involving  the  question  whether  money  loaned  had  been 
repaid,  hetd^  that  it  was  error  to  exclude  evidence,  showing  that  subsequent  to  the 
loans  in  question,  other  money  had  been  loaned  and  repaid  between  the  same 
parties;  as  such  evidence  might  raise  a  presumption  that  the  older  claims  had 
also  been  paid. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 


JbAn  IL  Strahanj  for  the  respondeat. 
M.  JTunHei/y  for  the  appelknt. 
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Datis,  p.  J. : 

This  action  was  bronght  to  recover  various  sums  of  monej,  all^d 
to  have  been  loaned  by  plaintiff  to  defendant,  and  paid  to  his  use, 
at  different  times  between  the  11th  of  October,  1865,  and  the  22d 
day  of  December,  1866.  The  plaintiff  testified  to  the  various  loans 
and  payments  set  oat  in  his  bill  of  particulars,  and  that  he  made  a 
memorandum  at  the  time  he  made  each  loan;  that  he  had  the 
memorandum  still,  and  from  it,  had  given  his  testimony.  The 
plaintiff  did  not  put  the  memorandum  in  evidence. 

On  cross-examination,  it  appeared  that  the  memoranda,  referred 
to  by  plaintiff,  were  contained  in  a  book  called,  ^^  private  petty  casL'' 
He  was  examined  quite  closely  as  to  the  entries  in  the  book,  of  the 
several  loans,  and,  amongst  other  things,  testified  that  the  entries 
were,  in  the  main,  made  by  him  on  the  several  days  of  the  all^^ 
loans;  that  he  recollected,  on  one  or  two  occasions,  he  put  the 
loans  on  slips  of  paper,  and  a  few  days  after,  put  them  in  the  book. 
The  defendant  offered  '^  the  remaining  portion  of  the  book,  from 
which  plaintiff  has  testified,  in  evidence."    This  was  objected  to 
by  plaintiff,  and  the  referee  ruled  to  allow  the  book  in  evidence, 
so  far  as  relates  to  any  transactions  between  the  plaintiff  and 
defendant.     The  defendant  excepted,  and  moved  to  strike  out  the 
testimony  of  the  items  mentioned  in  the  book  referred  to,  unless 
the  book  be  put  in  evidence  on  the  part  of  plaintiff.    The  motion 
was  denied,  on  the  ground  that  the  book  was  in  evidence  as  to  the 
entries  of  transactions  between  the  plaintiff  and  defendant,  and  the 
defendant  again  excepted.     It  was  certainly  a  pretty  sharp  ruling, 
when  the  defendant  offered  one  portion  in  evidence,  to  admit  another 
portion,  which  he  did  not  offer,  and  which  was  not  then  in  evidence. 
If  the  portion  so  admitt^id,  is  to  be  regarded  as  put  in  by  defendant 
as  evidence  on  his  part,  the  ruling  of  the  referee  was  erroneous,  for 
it  was  clearly  improper,  when  the  defendant  offered  other  matter 
contained  in  the  book,  to  treat  him  as  offering  something  else,  and 
thereby  affect  his  further  right  to  investigate  fully  the  correctness 
of  the  entries  received.     But  the  form  of  the  offer  seems  to  have 
assumed  that  the  memoranda,  referred  to  by  plaintiff,  were  alreadj 
in  evidence,  and  the  ruling  of  the  referee  will,  perhaps,  bear  the 
construction  that  he  intended  simply  to  define  how  far  he  wonld 
receive  the  book  as  evidence  on  plaintiff  'a  part,  and  to  reject  the 


READ  V.  SMITH.  265 


FmsT  Dbpartkbnt,  Mat  Tbrm ,  1874 


residue.  The  book  being  thus  far  in  evidence,  the  defendant  pro- 
ceeded to  examine  plaintiff  in  relation  to  entries  in  the  same  book, 
jost  preceding  and  following  the  memoranda  of  loans.  The  first 
entry  of  cash  loaned  was,  ^'  Oct.  1 1th,  1865."  The  plaintiff  was  asked 
to  look  at  the  book  and  the  three  entries  next  succeeding  that  entrj, 
and  state  the  same  fully.  This  was  objected  to  by  plaintiff,  and 
the  objection  sustained,  on  the  ground  that  the  entries  referred  to, 
do  not  apply  to  transactions  between  the  parties. 

The  defendant's  counsel  then  offered  in  evidence  portions  of  the 
book,  commencing  with  the  entry  of  October  11th,  1865.  The 
objection  was  sustained.  He  then  put  to  plaintiff  the  following 
question :  ^*  What  are  the  two  entries  in  your  book  immediately 
preceding  and  following  the  entry  of  October  11th,  1865 )"  This 
question  was  objected  to,  the  plaintiff  saying,  in  answer  to  a  ques- 
tion of  the  referee,  that  those  entries  did  not  have  any  application, 
or  refer  to  the  transactions  between  him  and  defendant.  The 
referee  sustained  the  objection,  and  defendant  excepted.  The 
defendant's  counsel  then  asked  the  witness  to  describe  the 
portion  in  the  book  of  the  entry  of  October  11,  1865,  and  state 
what  entry  immediately  follows  it.  This  also  was  excluded  on  the 
flame  ground;  and  divers  similar  questions,  touching  other  entries 
of  charges  against  defendant,  and  the  character  and  dates  of  the 
entries  preceding  and  ibllowing  them,  were  likewise  overruled. 

The  referee  was  altogether  too  rigid  in  his  rulings.  After  admit- 
ting the  entries  of  loans,  as  contained  in  plaintiff's  books,  as  evi- 
dence, either  against  defendant  or  to  corroborate  plaintiff's  state- 
ments, he  should  have  allowed  the  defendant  to  test  the  accuracy 
of  the  entries,  by  showing,  if  he  could,  that  they  were  not,  in  fact, 
made  at  the  date  claimed.  One  mode  of  doing  this,  was  to  show 
that  they  were  not  chronological  in  order  with  other  entries  in  the 
book,  or  had  been  interpolated  amongst  such  entries,  or  bore,  on 
their  face,  when  compared  with  other  immediately  connected 
entries,  some  suspicions  of  unfairness  or  bad  faith.  The  defendant 
claimed  that  some  of  the  loans  had  never  been  made,  and  that 
others  had  been  paid,  and  he  was  entitled,  in  any  legitimate  mode, 
to  impugn  the  statements  of  plaintiff,  and  the  contents  of  his  book. 
I  think  the  referae  erred  in  excluding  a  very  proper  line  of  investi* 
gation  and  scrutiny. 

Huw— Vol.  L  34 
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There  were  several  other  exceptions  to  the  excludions  of  qaes- 
tionsy  which  are  open  to  criticbm,  but  one  of  which  will  be  com- 
mented upon.  The  claim  of  plaintUf,  it  wiU  be  remember^,  was 
for  moneys  loaned  and  moneys  paid  in  1865  and  1866,  and  which 
the  defendant  testified  had  been  fully  ])aid.  He  also  testified  that  in 
1867  and  1868,  the  plaintiff  loaned  him  moneys,  and  made  advances 
oa  his  account,  to  about  tlie  amount  mentioned  in  the  complaint 
He  was  then  asked :  "  Were  such  amounts  so  loaned  or  advanced 
repaid  by  you  to  the  plaintifi*'?"  This  was  objected  to,  and  the 
objection  sustained,  and  defendant  excepted. 

He  was  then  asked :  ^'  Did  the  plaintiff  give  you  receipts  for  the 
same  ? "  This  also  was  objected  to  and  excluded,  and  defendant 
excepted. 

It  ib  to  be  borne  in  mind  that  defendant  had  testified  that  all  the 
loans  and  advances  of  1865  and  1866,  had  been  paid,  and,  on  this 
question,  was  in  direct  conflict  with  plaintiff.  To  show  that  similar 
loans  and  advances  had  been  made  in  1867  and  1868,  and  that  they 
had  been  paid,,  and  that  plaintiff  held  receipts  for  them,  would 
raise  a  presumption,  of  greater  or  less  force,  that  the  older  claims 
had  also  been  paid.  The  defendant  was  entitled  to  the  benefit  of 
that  presumption,  so  far  as  it  would  go  to  strengthen  his  testimony 
and  the  facts  which  he  sought  to  show ;  and  the  receipts,  if  proved, 
were  proper  subjects  of  consideration  by  the  referee,  in  balancing 
the  probabilities  as  to  the  truth  or  falsity  of  their  respective  state- 
ments.   It  was  error  to  exclude  such  evidence. 

We  think  the  judgment  should  l)e  reversetl,  and  a  new  trisl 
ordered,  with  costs  to  abide  event. 

Danibus  and  Lawbenob,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  event. 
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JAMES  S.  WATSON,  Respondent,  v.  ELIZABETH  W. 

WATSON,  Appellant. 

Bkartb — judgment — moUan  io  Mt  oMe  afUr  deaih  cf  fkunUff. 

Wlwre  a  Judgment  for  divorce  has  been  obtained  by  the  plalntiil  agaiaat  the 
defendant,  and  the  plaintiff  has  sabseqaently  died ;  hM^  tliat  a  motion,  made 
upon  papers  serred  upon  his  administrator,  to  set  aside  the  Judgment  for  fraud 
and  iiT^gularity,  was  properly  denied. 

Appeal  from  an  order  at  Special  Term,  denying  a  motion  made 
by  defendant  to  set  aside  a  judgment  of  divorce.  On  the  3d  of 
September,  1868,  the  plaintiff  obtained  a  judgment  of  divorce 
against  the  defendant  The  plaintiff  died  in  June,  1872,  intestate, 
and  on  the  Slat  of  January,  1873,  lettora  of  administration  were 
granted  to  Frederick  A.  Watson.  In  May,  1873,  the  defendant 
made  a  motion  against  the  said  administrator,  to  set  aside  the  judg? 
rnent  on  the  ground  of  fraud,  irregularity,  etc  The  motion  was 
denied,  and  the  defendant  appealed. 

Ira  ShafeTj  for  the  appellant. 

/.  Jf .  Smith,  for  the  respondent. 

Davis,  P.  J. : 

This  is  an  appeal  from  •  an  order  of  the  ooort  •  at  Special  Term^ 
denying  the  motion  of  defendant  to  set  aside  a  judgment  of  divorce, 
entered  September  3d,  1863.  The  plaintiff,  who  obtained  the 
divorce,  died  in  the  &11  of  1872,  intestate,  and  the  motion  is  now 
made,  upon  service  of  papers  upon  his  administrator.  The  grounds 
are  fraud  and  irregularity.  If  the  facts  stated  in  the  moving  papers 
are  true,  there  certainly  ought  to  be  some  relief  for  the  defendant ; 
but  the  question  before  us  is  whether  that  relief  can  be  obtained  on 
motion,  and  on  notice  simply  to  the  administrator  of  the  estate. 
We  think  it  cannot.  No  authority  is  cited  for  such  practice.  The 
administrator  has  no  power  to  consent  to  setting  aside  the  judg- 
ment He  has  no  control  or  authority  over  it.  There  is  no  pecu« 
niaiy  recovery  to  be  enforced  by  him.    The  decree  simply  dissolves 
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the  marriage  relation  and  disposes  of  the  custody  of  the  children, 
both  which  are  questions  in  which  the  administrator^  as  sucA^  has 
no  legal  interest  whatever.  It  is  said  that  he  is  interested  iu  the 
question  whether  the  defendant  is  entitled,  as  widow,  to  a  distriba- 
torj  share  of  the  estate,  or  is  cut  off  therefrom  bj  the  judgment  of 
divorce;  but  in  that  question,  as  administrator,  he  has  no  legal 
interest.  The  distribution,  atter  payment  of  debts,  is  made  by 
decree  of  the  surrogate,  and  the  representatives  cannot  properly  be 
said  to  have  any  legal  interest,  whether  the  decree  shall  award  the 
whole  to  the  children  of  the  intestate,  or  distribute  a  portion  to 
defendant.  We  cannot  avoid  the  conclusion  that  the  motion  was 
properly  denied.  An  action,  in  the  nature  of  a  bill  of  revivor, 
bringing  before  the  court  all  the  heirs-at-law,  and  other  persons 
interested  in  the  real  estate  left  by  the  decedent,  and  such  persons 
as  may  have  taken  conveyance  thereof  subsequent  to  the  decree, 
as  well  as  his  representatives,  seems  to  us  the  only  mode  in  which 
the  relief  sought  can  properly  be  obtained. 
The  order  must  be  affirmed. 

Dakisls  and  Westbbook,  JJ.,  concurred. 
Order  affirmed. 


8HEPPABD  KNAPP  and  AiroTHBB,  Exboutobs,  sto,  Bsspoin) 
BSTB,  V.  THE  TOWN  OF  NEWTOWN,  Appbllant. 

8UUuie$ — afnsUtuii(maU^  of —  chapter  488  qf  1869 —  Untn  bond»  — 

OmuUtuikm,  Art  1,  g  7. 

The  legislature  has  power  to  require  a  town  to  pay  bonds  issued  for  a  local 
improvement,  though  the  statute  under  which  they  were  issued  is  unconstita- 
tionaL 

Appeal  from  a  judgment  for  plaintiff,  entered  on  a  yerdict 
ordered  by  the  court. 

Zuoien  Birdaeye^  for  the  appellant. 

Itoberi  Sewdl^  for  the  respondent. 
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DiNIELS,  J. : 

By  an  act  of  the  Legislatare  of  this  State,  enacted  in  1868,  three 
persons  were  named  commiBsioners,  to  locate,  lay  out  and  construct 
a  highway  from  Long  Island  City  to  Blissville,  in  the  town  of 
Newtown.  And  it  was  provided  that  they  should  assess  the  com- 
pensation of  the  owners  and  occupants  of  land,  over  which  the 
highway  should  be  laid  out  and  constructed,  for  the  land  used  in 
its  construction.  It  also  provided  that  they  should  assess  one-half 
the  expense  of  the  improvement,  upon  the  real  and  personal  pro- 
perty of  the  adjoining  owners  benefited  by  it,  and  the  other  half, 
npon  the  taxable  real  and  personal  property  of  the  town.* 

The  town  now  claims  the  act  to  have  been  unconstitutionally 
enacted,  chiefly  for  the  reason  that  it  provided  that  the  compensa- 
tion to  the  landowners,  should  be  determined  by  the  commissioners 
named  in  it,  instead  of  being  done  by  a  jury,  or  by  commissioners 
Appointed  by  a  court  of  record,  as  the  Constitution  has  provided 
•  that  it  shall  be  done,  and  the  town  is  probably  correct  in  the 
position  it  has  taken  on  this  subjecLf 

But  notwithitanding  that  objection  to  the  validity  of  the  law, 
the  commissioners  provided  for  by  it,  did  proceed  under  it  and  pro- 
enre  the  land  required  for  the  highway  mentioned  in  it,  and  laid 
ont  and  constructed  it.  And  they  do  not  appear  to  have  encoun- 
tered the  least  resistance  or  objection  to  their  doing  so,  either  from 
the  owners  and  occupants  of  the  lands  appropriated,  or  the  tax- 
payers, who,  by  the  terms  of  that  act,  were  to  pay  for  the  land  and 
the  expenses  of  the  improvement. 

By  the  act  and  the  proceedings  under  it,  the  highway  was  laid 
out  and  constructed  just  the  same  as  it  would  have  been,  if  no 
objection  could  be  taken  to  the  constitutionality  of  the  law.  The 
public  derived  all  the  benefit  from  its  provisions  that  could  have 
been  secured  from  them,  if  they  had  provided  that  the  landowners' 
compensation  should  be  assessed  by  a  jury,  or  by  commissioners 
appointed  by  a  court  of  record.  And  the  moral  obligation  to  pay 
for  it,  was  just  as  complete  as  it  would  be,  if  the  requirements  of 

*  Laws  of  1868,  vol  2,  chap.  S81,  ^  1-8. 

fHoose  V.  City  of  Rochester,  15  Barb.,  517  ;  Clark  r.  City  of  Utica,  18  Id., 
i61 ;  People  y.  Haines,  40  K.  T.,  587. 
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the  Oonstitution  upon  this  Bubject,  had  been  carefully  and  scrapa* 
loosly  observed. 

For  that  reason,  it  was  within  the  power,  and  it  was  clearly  the 
dntj  of  the  legislature,  to  provide  for  the  payment  of  the  debts 
incurred  in  making  the  improvement,  as  it  was  made  in  oonformitj 
to  an  invalid  act  previously  enacted  by  its  authority.  And  that 
was  done  by  the  act  of  1869.  That  was  enacted  in  conformity 
with  all  the  requirements  of  the  Constitution,  and  none  of  its 
provisions  are  in  conflict  with  that  instrument  in  any  respect.  By 
that  act,  the  bonds  in  suit  were  provided  for,  as  a  means  of  raising 
the  necessary  funds,  to  pay  the  expenses  of  making  the  improve- 
ment. And  they  were  issued  by  the  persons,  and  in  the  form  pre- 
scribed by  its  terms.*  This  act  was  clearly  within  the  powers  of 
the  legislature,  f 

And  as  long  as  the  town  has  accepted  and  acted  under  the 
authority  it  conferred,  by  issuing  the  bonds  allowed  by  it,  and 
receiving  their  proceeds,  it  cannot  now  gainsay  its  liability  to  fulfill 
its  own  part  of  the  obligation  created  by  them. 
'  It  was  an  act  passed  to  relieve  the  town  from  whJt  was,  at  least,  a 
moral  duty ;  that  of  providing  for  the  payment  of  the  expenses  of  the 
improvement,  made  within  its  bounds,  by  immediate  taxation.  That 
was  allowed  to  be  deferred,  and  the  money  in  the  meantime  raised 
by  a  loan  on  the  bonds  of  the  town ;  and,  as  the  privilege  was 
accepted,  the  burthen,  which  was  its  price,  must  now  be  borne  as 
its  consequence.  This  act  proceeded  farther,  and  confirmed  the 
assessment  made  by  the  commissioners,  by  providing  that  the  bonds 
should  be  redeemed  with  the  moneys  collected  from  the  assessment 
then  laid  bv  them. 

The  obligation  of  the  defendant  to  pay  the  debt,  was  farther 
repognized  and  confirmed  by  chapter  187,  of  the  Laws  of  1871. 
For,  by  section  6  of  that  act,  it  was  provided  that  all  debts,  obliga- 
tions and  liabilities  of  the  town,  then  existing,  or  which  had  been 
authorized  or  directed  by  any  existing  act,  should  be  charged  in 
certain  proportions  upon  the  town  and  Long  Island  City.  Andbj 
section  2,  of  chapter  793,  of  the  Laws  of  1872,  the  supervisor  of  the 

•Vol.  1,  Laws  of  1899, 1184,  g  1. 

fTown  of  Goilford  v.  Chenango  County,  8  Keman,  148;  People  v.  Flagg,  41 
N.  Y.,  401. 
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towQ  was  authorized  to  issue  bouds  to  raise  money  for  the  pay- 
ment of  all  such  debts,  obligations  and  liabilities.  The  bonds  in 
suit  were  clearly  within  these  provisions,  for  they  had  been,  within 
their  terms,  authorized  by  an  existing  act  of  the  legislature. 

There  can  be  no  room  to  doubt  that  the  bonds  were  author- 
ized by  an  act  of  the  legislature,  entirely  valid  and  effectual  in  its 
provisions,  and  the  debt  created  by  them  has  been  since  sanctioned, 
on  two  different  occasions,  by  other  acts  equally  within  the  author- 
ity of  that  body.  It  was  insisted,  upon  the  argument,  that  these 
bonds  should  have  contained  the  provision,  or  condition  that  they 
were  to  be  redeemed  with  the  moneys  collected  under  the  assess- 
ment laid  by  the  commissioners;  but  that  objection  cannot  be 
maintained,  because  the  statute  prescribed  just  what  their  form 
should  be ;  and,  by  that  provision,  they  were  to  be  made  payable 
in  not  more  than  five  years  from  the  date  of  their  issue,  with  inter- 
est at  the  rate  of  seven  per  cent,  payable  semi-annually.* 

The  bonds  were  made  in  that  form,  and  are  strictly  within  the 
terms  of  the  act,  in  the  obligation  they  created.  The  provision 
made  for  their  redemption  by  the  terms  of  the  act,  out  of  the  assess- 
ment then  laid  by  the  commissioners,  was  to  afford  the  town  the 
means  and  source  of  payment  merely,  and  not  to  impose  a  condi- 
tion on  the  obligations  themselves;  and  even  that  was  afterward 
enlarged  by  the  acts  of  1871  and  1872,  rendering  them  chargeable, 
in  certain  designated  proportions,  on  the  town  and  Long  Island 
City,  and  conferring  upon  the  town,  authority  to  raise  money  for 
their  partial  payment,  in  common  with  its  other  debts,  obligations 
and  liabilities.  The  defendant  offered  to  prove  that, the  expenses 
of  constructing  the  road,  had  been  fraudulently  increased  by  the 
misconduct  of  those  who  were  engaged  in  making  the  improve- 
ment ;  but,  as  it  was  not  proposed  to  show  that  the  persons  who 
advanced  their  money  upon  the  bonds,  were,  in  any  way,  parties  to 
the  fraud,  the  proof  was  properly  rejected. 

It  was  the  wrong  of  other  parties,  with  whom  they  were  in  no 
sense  connected,  and  over  whose  acts  they  had  no  control  whatso- 
ever;  and  by  no  just  principle,  could  they  be  made  responsible  for 
the  consequences  of  the  fraud.  The  parties  who  committed  it, 
pboold  be,  themselves,  made  the  subject  of  prosecution  and  punish- 

*  Chapter  488,  Laws  of  1809,  g  1. 


272  COYLE  V.  SHERWOOD. 

FnuBT  Departkbnt,  Mat  Tbbm,  1874. 

ment.  Its  results  cannot  be  imposed  upon  innocent  persons^  who 
purchased  the  bonds  of  the  town,  without  notice  of  the  fraud  bj 
which  the  debt  had  been  improperly  enhanced,  and  advanced  their 
money  for  them  under  the  belief,  warranted  by  the  statute  and  tho 
act  of  the  town  authorities,  that  they  were,  in  all  respects,  valid 
obli^tions,  as  upon  their  face  they  appeared  to  be. 

It  is  also  claimed  that,  as  the  testator  purchased  the  bonds  for 
the  price  of  ninety  cents  on  the  dollar,  the  judgment  for  their 
full  amount  was  erroneously  directed,  because  the  act  of  1869  pro- 
vided that  they  should  not  be  sold  for  less  than  their  par  value; 
but  that  objection  cannot  be  maintained,  because  it  appears  thst 
they  were  issued  to  other  persons,  who  sold  them  to  the  testator 
at  a  discount  of  ten  per  cent.  What  they  paid  for  them  was  not 
made  to  appear.  And,  without  evidence  on  that  subject,  it  cannot 
be  assumed  that  they  bought  them  at  a  less  price  than  the  statute 
permitted  them  to  be  sold  for. 

The  judgment  recovered,  seems  to  have  been  entirely  warranted 
by  the  facts,  and  it  should,  therefore,  be  affirmed,  with  costs. 

Davis,  P.  J.,  concurred. 

Judgment  affirmed. 


In  thb  Matter  of  thb  Cebtiorabi  sued  out  bt  GEOBQS 
COYLE  V.  THOMAS  D.  SHERWOOD  and  others. 

TiUe  to  nfftee^eannat  ba  inquired  into  upon  eerUorari — dumkr  588  of  1878. 

Upon  the  application  of  the  relator,  a  writ  of  certiorari  was  issued  to  review  hii 
conyiction  for  assault  and  battery  in  the  Court  of  Special  Sessions,  in  the  dtf  of 
New  York,  on  the  ground  that  the  respondents,  who,  acting  as  police  Justices, 
constituted  the  said  c6urt,  had  no  lawful  authority  to  hold  the  same,  the  act  under 
which  they  were  appointed  being  unconstitutionaL  HM^  that  the  police  Jnstioei, 
if  not  such  ds  jure^  were  such  de  facto  with  color  of  title,  and  that  their  acts  must 
be  obeyed  and  respected,  until  Judgment  of  ouster  be  pronounced  against  tbem. 
Having  apparent  authority  to  act,  and  having  rendered  Judgment  between  ths 
prisoner  and  the  people,  neither  can,  in  tliis  collateral  way,  call  in  question  thf 
title  of  the  Judges. 

Chapter  588  of  the  Laws  of  1878,  entitled  **  An  act  to  secure  better  administra* 
tion  in  the  Police  Courts  of  the  city  of  New  York,**  is  constitutionaL 
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Gebtioaasi  to  review  the  conviction  of  the  relator,  in  the  court  ol 
Special  Sessions,  for  assaalt  and  battery. 

The  respondents  were,  on  the  25th  of  October,  1873,  appointed, 
on  nomination  by  the  mayor  and  confirmation  by  the  board  of 
sldennen,  police  justices  of  the  city  of  New  York,  in  parsuance  of 
chapter  538  of  the  Laws  of  1873,  and  duly  qualified  as  such.  On 
the  14th  of  February,  1874,  the  relator  was  convicted,  before  them, 
of  assault  and  battery.  The  counsel  for  the  prisoner  claimed  that 
the  court  had  no  jurisdiction,  as  th^  act  under  which  the  justices 
were  appointed  was  unconstitutional* 

Albert  Cardoso  and  WilUam  F.  Rotoe^  for  the  relator. 

Benj.  K.  PhdfpSj  district  attorney,  for  the  respondents. 

Bbadt,  J. : 

The  answer  which  may  properly  be  made  to  the  points  presented 
on  behalf  of  the  relator,  is,  that  the  police  justices,  if  not  such  de 
jurCy  are  such  de  faoto^  with  color  of  title,  and  their  acts  must  be 
obeyed  and  respected  until  judgment  of  ouster  is  proftounced  against 
them.  Having  apparent  authority  to  act,  and  having  rendered 
judgment  between  the  prisoner  and  the  people,  neither  can,  in  this 
collateral  way,  call  in  question  the  title  of  the  judges. 

No  principle  is  better  settled,  than  that  the  acts  of  such  persons 
are  valid  when  they  concern  the  public.  Justice  Bbonson  said 
further:  ^^  It  would  be  impossible  to  maintain  the  supremacy  of  the 
laws,  if  individuals  were  at  liberty,  in  this  collateral  manner,  to 
question  the  authority  of  those  ^who,  in  fact,  hold  public  ofiices."* 
If  the  objection  were,  that,  assuming  the  validity  of  the  tribunal 
whose  acts  are  questioned,  the  subject-matter  was  not  within  its 
jurisdiction,  the  question  would  be  one  doubtless  for  consideration. 
Such  is  not  the  case  herein.  If,  however,  the  relator  were  right  in 
presenting  his  objections  in  the  manner  adopted,  he  is  nevertheless 
not  entitled  to  the  relief  he  demands.  The  points  which  are  urged 
by  him  for  our  consideration,  affecting  the  titleof  the  justices  who 

*  The  People  v.  White,  24  Wend.,  585;  Nelson  t.  The  People,  28  N.  T.  Rep, 

B. 
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presided  at  the  Special  Sefisipns,  and  to  the  organization  of  the 
court  in  which  they  sat  and  pronounced  judgment,  have  recentlj 
been  under  consideration,  in  the  Court  of  Common  Pleas  of  this 
county,  in  an  action  in  the  nature  of  quo  warranto^*  and  have  been 
decided  adversely  to  him,  by  an  exhaustive  and  elaborate  opinioo 
delivered  by  Chief  Justice  DALY.f 

In  the  conclusion  arrived  at  in  that  court,  we  concur.    We  think 
the  writ  should  therefore  be  dismissed. 

Daniels  and  Wkstbbook,  JJ.,  concurred. 

Writ  dismissed. 


'  FRANCIS  BASSETT,  Jb.,  Appellant,  v.  SAMUEL  M. 

LEDEREB,  Respondent. 

8dU  qfffoods  by  on^hating  no  tUU  —  uihen  title  cf  true  owner  divested  bif^UabiUif 
qf  purehaeer  of-^euetom'—requieitei  of — new  matter  eonstituting  drfenm— 
mtut  he  eei  up  in  the  anewer, 

A  broker  applied  to  the  plaintiff  to  purchase  certain  gooda,  claiming  to  act  for 
the  defendant  Plaintiff  agreed  to  sell  them,  gave  an  invoice  of  them  to  the 
broker,  and  delivered  the  goods,  by  hia  own  carman,  at  the  defendant's  store, 
the  clerk  receiving  them  giving  a  receipt,  which  stated  that  the  goods  were 
received  firom  the  plaintiff.  The  broker,  having  fraudulently  induced  the  defend- 
ant to  believe  that  the  goods  were  his,  received  from  him  their  fViU  value;  Md, 
that  the  plidntifl  had  not  invested  the  broker  with  any  evidence  of  title,  nor  put 
4t  in  his  power  to  deceive  the  defendant  and  induce  him  to  purchase  the  goodi 
under  the  belief  that  they  were  the  broker's  property,  and  that  plaintiff  could 
recover  of  the  defendant  the  purchase-price  of  the  goods. 

The  person  who  received  the  goods  and  signed  the  receipt,  testified  that  he  did 
not  notice  that  it  stated  that  the  goods  were  received  from  the  plaintiff.  HM,  that 
it  was  negligence,  on  his  part,  not  to  have  discovered  that  fact,  and  that  the 
consequences  of  his  negligence  must  be  borne  by  the  defendant. 

To  render  a  custom  or  usage  of  trade  valid  and  binding,  it  must  be  known, 
optiain,  uniform,  reasonable,  and  not  contrary,  to  law. 

The  defendant  was  permitted  to  introduce  evidence,  to  show  that  the  broker'i 
cimracter  was  good,  for  honesty  and  fair  dealing.    UM^  that  this  was  error. 

*  The  People  ez  rel.  Edward  Hogan  v.  B.  F.  Morgan.  f  See  6th  Daly. 
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The  action  was  brought  to  recoTAr  the  price  of  the  goods  sold.  The  ansTi-er 
Gontisted  of  a  general  denial.  ffM^  that  the  defendant  could  not  introduce  evi- 
dence to  proYe  that  he  had  paid  th^  broker  for  the  goods. 

Appeal  from  a  judgment  recovered  on  a  verdict,  and  from  an 
order  denying  a  motion  for  a  new  trial,  made  on  the  minutes  of  the 
judge  presiding  at  the  circuit. 

This  action  was  brought  to  recover  for  the  value  of  goods,  sold 
and  delivered  to  the  defendant. 

A  broker,  named  Westbrook,  called  upon  plaintiff,  at  his  place 
of  business,  and  inquired  for  Cabot  A  muslin,  saying  he  had  a  cus- 
tomer for  some.  At  a  subsequent  interview,  the  broker  gave  defend- 
ant's name  as  the  name  of  his  customer,  and  asked  if  Bassett  would 
sell  to  him,  at  thirty  days'  credit.  Bassett  agreed  to  do  it,  and  the 
goods  were  delivered  at  defendant's  store,  and  a  receipt  for  them 
was  given  to  Bassett's  carman.  An  invoice  of  the  goods  was 
also  made  out  and  handed  to  Westbrook,  to  be  delivered  to  Lederer. 

On  the  same  day,  Westbrook,  who  had  in  fact  no  authority  to 
act  for  Lederer,  made  out  an  invoice  of  the  goods  in  his  own 
name,  and  collected  the  amount  of  the  goods  at  a  price  he  agreed 
upon  with  Lederer,  and  gave  a  receipt  therefor,  asTor  a  sale  made 
by  himself,  Lederer  believing  him  to  be  the  owner  of  the  goods. 
Other  fBiCts  are  stated  in  the  opinion. 

W.  L  ButieTj  for  the  appellant. 

Boardman  <b  Boardman^  for  the  respondent. 

DANnsi^  J. : 

As  the  plaintiff  has  appealed  from  both  the  judgment  and  the 
order  denying  his  motion  for  a  new  trial,  all  the  questions  pre- 
sented by  the  case,  as  well  aa  the  exceptions  taken,  are  properly 
before  the  court.  If  upon  any  ground  the  plaintiff  was  improperly 
defeated  in  the  action,  a  new  trial  must  therefore  be  directed  in 
his  &vor. 

The  action  was  brought  to  recover  the  price  of  goods,  sold  and 
delivered  by  the  plaintiff  to  the  defendant.  The  sale  was  made 
through  the  intervention  of  an  agent;  acting  as  a  broker.  The 
nnoontroverted  evidence  given  upon  the  trial,  tends  to  show  that  the 
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broker  applied  to  the  plaintiff  for  the  parchase  of  the  goods,  repro* 
Benting  that  he  had  a  enstomer  who  wanted  them,  and,  finally, 
named  the  defendant  as  the  person ;  that  the  plaintiff  agreed  to 
sell  the  goods  to  him,  and  he  afterwards  sent  them  to  his  store  bj 
a  carman  in  the  plaintiff's  employment,  who  delivered  them  there 
and  took  a  receipt  for  them  from  the  person  there  receiving  them 
for  the  defendant.  The  person  who  signed  the  receipt,  was  in  the 
habit  of  doing  almost  everything  done  in  the  store,  and  receiving 
and  receipting  for  good&  Under  this  description  of  his  dnties, 
which  was  given  by  himself,  no  difficulty  can  exist  in  the  way  of 
presuming  that  he  was  so  fiir  empowered  to  act  for  the  defendant, 
as  to  be  authorized  to  bind  him  bj  signing  receipta  for  goods  deliv- 
ered at  the  store,  in  his  behalf.  This  was  apparently  his  authority, 
from  the  nature  and  character. of  his  employment;  and  persons 
transacting  business  at  the  store,  had  the  right  to  presume  that  the 
fact,  in  that  respect,  corresponded  with  the  existing  indications 
of  it. 

This  receipt  contained  the  statement  on  its  face  that  the  goods 
received  were  from  the  plaintiff,  and  they  were  marked  for  the 
defendant  The  person  receiving  the  goods,  and  who  signed  the 
receipt  for  them,  was  the  defendant's  brother.  In  his  testimony, 
he  stated  that  he  did  not  notice  that  portion  of  the  receipt  which 
contained  the  statement  that  the  goods  were  from  the  plaintiff. 
Unt  even  though  he  failed  to  do  that,  as  the  statement  accompa- 
nied the  goods,  and  was  sent  with  them  by  the  plaintiff  for  the 
purpose  of  showing  the  defendant,  or  the  person  in  his  employment 
receiving  them  in  his  behalf,  that  they  were  from  the  plaintiff,  it 
was  notice  of  the  existence  of  the  fact.  And  the  circumstance 
that  the  defendant's  clerk  neglected  to  so  far  notice  the  contents  of 
the  leceipt,  as  to  discover  the  statement  made  on  that  subject,  can- 
not be  permitted  to  prejudice  the  plaintiff's  demand.  He  dis- 
charged his  duty,  so  far  as  it  concerned  that  act,  by  sending  the 
notice  with  the  goods,  and  causing  it  to  be  presented  to  the  person 
receiving  them  for  the  defendant,  at  the  time  of  their  delivery. 
That  was  the  natural,  as  well  as  ordinary,  form  which  would  be 
expected  to  be  given  to  such  an  instrument,  attending  a  transaction 
like  that,  which  occurred  when  the  goods  were  delivered.  A 
receipt,  merely  stating  that  the  goods  themselves  were  received. 
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withoat  aiij  mention  of  the  person  sending  them,  would  be  of  so 
incomplete  and  indefinite  a  natnre,  as  to  be  of  bat  little  use  in  the 
transACtion  of  mercantile,  or  even  anj  other  description  of  busi^ 
nesB.    Such  instruments  might  as  well  be  omitted  as  preserved,  so 
fur  as  any  real,  permanent,  practical  benefit  could  be  expected  to 
be  secured  from  them.     The  habits  and  course  of  business  sanction 
the  use  of  the  form  adopted,  as  evidence  that  the  plaintiff  deliv- 
ered these  goods  to  the  defendant;  and  a  moment's  reflection 
would  have  satisfied  the  person  actually  receiving  them  for  him, 
that  information  of  that  fact  would  probably  be  found  in  it.     He 
was  negligent  in  not  examining  the  receipt  and  discovering  the 
&ct    The  consequences  of  that  negligence,  so  far  as  they  may 
prove  important  in  this  case,  as  he  was  the  defendant's  servant, 
must  be  borne  by  him,  and  not  by  the  plaintiff.     By  the  acts  which 
were  performed,   the  notice  was  brought  immediately  under  his 
observation,  and  he  failed  to  discover  it  by,  simply,  inattention ; 
and  that,  too,  when  the  nature  of  the  business  and  the  purposes  of 
the  receipt,  led  directly  to  the  conclusion  that  the  name  of  the  per- 
son, from  whom  the  goods  came,  would  bo  found  in  it,  as  a  portion 
of  its  ordinary  and  appropriate  contents.     Other  persons,  in  the 
transaction  of  their  own  business,  may  have  often  been  equally 
careless,  but,  if  the  &ct  were  so,  it  would  form  no  protection  for  the 
defendant  against  the  direct  consequences  of  such  an  omission. 

If  a  reasonable  degree  of  attention  had  been  given  to  the  con- 
tents of  the  receipt,  by  the  person  who  received  the  goods  and 
signed  it,  the  fact  would  have  been  at  once  discovered  that  they 
came  from  the  plaintiff,  and  that  would  have  suggested  the  proba- 
bility that  he,  and  not  the  broker,  was  the  vendor  in  the  sale  made 
of  them.  That  would  have  been  enough  to  stimulate  such  an 
inquiry  into  the  truth  of  the  business,  as,  in  the  end,  would  have 
operated  as  a  full  protection  against  the  broker's  fraudulent  devices. 
Having  such  means  at  hand  for  the  discovery  of  the  truth,  and 
neglecting  to  make  use  of  them,  is  attended  with  the  same  legal 
results,  as  the  knowledge  which  a  proper  investigation  would  have 
secured ;  and  that  would  have  deprived  the  defendant  of  all  pre- 
tense that  he  was  a  honafide  purchaser  of  the  goods  from  the  bro- 
ker as  their  vendor.  The  rule  laid  down  by  the  chancellor,  is,  that 
"  whenever  the  purchaser  has  snflicient  to  put  him  on  inquiry,  he 
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IB  in  eqaitj  considered  as  having  notice ;  and  in  such  a  case  will 
not  be  deemed  a  honajide  purchaser."  *  And  that  principle,  as  one 
of  general  application,  was  maintained  afterwards  in  WiUianuon  v; 
Brown,  f  And  for  tliat  parpose,  placing  knowledge  of  the  fact 
under  the  immediate  observation  of  the  defendant's  clerk,  as  it  was, 
when  the  receipt  was  presented  to  him  for  his  signature,  as  a  por- 
tion of  the  transaction  in  which  he  was  acting  for  his  principal, 
was  in  legal  effect  the  same,  so  far  as  the  latter  is  concerned,  as 
though  he,  himself,  and  not  his  agent,  had  acted  in  the  business. 
There  is  no  difference  between  personal  and  constructive  notice, 
when  the  latter  results  from  the  transaction  in  which  the  agent  is 
acting  for  his  principal,  j;,  That  this  receipt  might  reasonablj 
have  been  supposed  to  contain  a  statement  of  the  name  of  the  per- 
son selling  the  goods,  is  shown  bj  the  evidence  which  the  defend- 
Aut  himself  gave  as  a  witness  in  his  own  behalf;  for  he  testified 
that  receipts  given  on  the  delivery  of  goods,  generally  state  from 
whom  they  come. 

After  the  terms  of  the  sale  had  been  agreed  upon  between  the 
plaintiff,  and  the  broker,  acting,  as  it  was  supposed  by  the  former, 
for  the  defendant,  he  delivered  an  invoice  to  the  broker,  stating 
their  sale  by  the  plaintiff  to  the  defendant,  and  the  goods,  them- 
selves, with  the  receipt  to  be  taken,  to  his  own  carman,  to  be 
delivered  to  the  defendant.  Kothing  whatever  was  delivered  to 
the  broker  by  the  plaintiff,  showing  him  to  have  any  interest  in, 
or  right  of  disposition  over,  the  goods.  He  did  not  put  it  in  the 
broker's  power  to  deceive  the  defendant,  and  induce  him  to  pur- 
chase the  goods  under  the  belief  that  they  were  the  broker's 
property.  On  the  contrary,  he  took  every  reasonable  precaution 
to  avoid  tho  possibility  of  deception  in  that  respect;  for  he  with- 
held the  possession  from  the  broker,  sent  them  to  the  purchaser  by 
his  own  agent,  with  a  receipt  to  be  taken  showing  the  source  from 
which  they  came.  He  could  have,  reasonably,  been  expected  to 
have  done  nothing  more,  unless  it  might  be,  to  have  sent  the 
invoice  by  the  same  hand  that  carried  thd  receipt.  And  the  omis- 
sion to  do  that  cannot  change  his  rights,  because  it  did  not  supply 
the  broker  with  any  indication  of  title  to  the  property  in  himself 

•  Pendleton  v.  Fay,  8  Paige,  205.  1 16  N.  Y.,  854 

IBank  of  U.  &  t.  Davis,  8  Hill,  408,  461. 


BASSETT  V.  LEDERER.  279 

.  • 

FiROT  DSPABTMBIVT,  MaT  TbBM,  1874. 

Under  these  circumstances,  the  broker  was  invested  with  nothing 
by  the  plaintiff,  indicating  him  to  be  the  owner  of  the  good^. 
And,  consequently,  he  had  no  evidence  of  title,  on  which  Uie 
defendant  could  relj  to  the  plaintifiTs  prejudice.  He  was  in  no 
condition  to  sell  the  property  as  his  own,  and  transfer  the  title  to 
it  88  such.  Such  a  sale  could  divest  none  of  the  plaintiff's  rights 
in  the  property,  or  its  price.*  These  cases  maintain  the  rule,  so 
often  asserted  in  the  books,  that  the  lawful  owner  cannot  be 
deprivec(  of  his  property,  by  the  act  of  a  person  wrongfully  making 
sale  of  it,  where  he  has  done  nothing  that  can  properly  lead  the 
purchaser  into  the  belief  that  the  person  he  may  deal  with,  has 
the  right  to  transfer  its  title. 

The  only  authority  which  the  plaintiff  gave  to  the  broker,  over 
the  goods,  was  the  right  to  sell  them  as  a  broker.  And  it  appears, 
from  the  defendant's  own  statement  as  a  witness,  that  he  knew 
Westbrook  as  a  broker  and  merchant  generally.  He  should  have 
inferred,  from  the  circumstance  that  he  came  to  make  the  sale 
without  having  possession  of  the  property  he  proposed  to  sell, 
that  he  was  then  acting  as  a  broker  and  not  as  a  merchant.  That 
was  the  mode  in  which  brokers  ordinarily  made  sales,  and  it  was 
sufficient  to  charge  the  defendant  with  knowledge  that  he  was  then 
apparently  proposing  a  sale  in.  that  capacity.  The  fact  that  he 
represented  himself  to  be  the  actual  owner,  cannot  protect  the 
defendant,  as  long  as  the  plaintiff  had  conferred  upon  him  no  color- 
able authority,  to  make  such  a  representation.  And  the  case  in 
favor  of  the  plaintiff,  can  be  in  no  way  changed  by  the  circum- 
stance that  the  broker  artfully  contrived  to  be  present  when  the 
csrtman  unloaded  the  goods,  and  then  professed  to  have  made  the 
delivery  of  them  himself.  As  long  as  the  plaintiff  did  not 
empower  him  to  deceive  the  defendant  by  his  professions  and  arti- 
fioes,  he  cannot  be  rendered  responsible  for  their  consequences. 
He  simply  authorized  the  broker  to  sell  in  that  capacity,  and  as  he 
W88  known  to  the  defendant  to  be  a  broker,  and  had,  in  reality,  no 
possession  of  the  property  he  offered  for  sale,  the  purchase  must 
be  held  to  have  been  made  in  that  and  no  other  way.  So  far,  the 
plaintiff  Was  bound  by  his  acts,  and  no  farther.     And  as  the 

*88ltii8  ▼.  Everett,  90  Wend.,  267;  Ballard  v.  Sampson,  47  Barb.,  646;  Id^,  40 
N.  T.,814;  Bpraighte  v.  Hawley,  dO  N.  T.,  441. 
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defendant  Becnred  a  title  to  the  goods  through  his  interposition  in 
that  capacity,  the  transfer  was  attended  with  the  ordinary  results 
of  purchases  made  in  that  way.  Though  professing  to  act  for  him- 
self, he  really  acted  for  the  plaintiff,  under  such  circumstances  s& 
rendered  the  sale  which  was  made,  the  sale  of  the  plaintiff,  through 
Westbrook,  as  his  broker.  And  that,  as  long  as  no  rescission  of  the 
sale  was  ever  attempted,  created  such  a  privity  between  the  par- 
ties to  the  action,  as  entitled  the  plaintiff  to  the  price  of  the  goods 
•old.* 

During  the  progress  of  the  trial,  eridence  was  given,  from  which 
it  was  claimed  by  the  defendant,  that  a  custom  existed  at  the  time 
when  the  sale  was  made,  which  a^ithorized  him  to  make  payment 
of  die  purchase-pric^  of  the  goods,  to  the  broker ;  and  that,  having 
made  snch  payment,  the  plaintiff  could  not  recover.  Ordinarily, 
the  broker,  whose  only  authority  is  to  sell,  has  no  such  power,  and 
to  supply  that  defect,  the  evidence  of  usage  was  given. 

It  is  not  necessary  to  decide  whether  a  custom,  established  by 
such  a  usage,  would  be  valid  or  not,  because  the  proof  given  upon 
the  trial,  falls  very  far  short  of  maintaining  its  existence.  To  ren- 
der a  custom,  or  usage  of  trade,  valid  and  binding,  it  must  be  known, 
certain,  uniform,  reasonable,  and  not  contriiry  to  law.  f  The  evi- 
dence given,  failed  to  show  that  the  usage  relied  upon,  was  either 
known,  certain  or  uniform;  indeed,  it  showed  the  precise  converse 
to  be  the  truth. 

The  evidence  of  the  defendant  himself,  is  about  as  significant  as 
any,  in  the  exhibition  of  these  defects ;  and,  as  he  was  extensively 
engaged  in  the  business,  and  testifying  in  his  own  behalf^  it  may 
well  be  presumed  that  his  statement,  upon  this  subject  would  be  as 
favorable  as  the  facts  would  warrant  him  in  making  it.  He  said 
that  he  knew  ^'  a  great  many  transactions  that  have  been  made 
through  brokers,  where  they  sent  the  bills  in  their  own  name  to 
the  amount  of  hundreds  of  thousands  of  dollars ;  goods  delivered 

*Ta!ntor  v.  Prendergast,  8  Hill,  72;  Dunn  r.  Wright,  61  Barb.,  844;  Higgina  t. 
Xoon,  84  N.  T.,  417. 

f  20re<uileaf  8  Ilv.,gS  861,  862;  Parsons  on  Ckm.,*  2d  ed.,  63$<  SIpperiy  ▼.  Stew- 
art, 60  Barb.,  82;  Barnard  v.  Kellogg,  10  Wallace,  888 ;  Cheneiy  v.  OoodrSch,  106 
KaM.,  686 ;  Soath-westera  Freight  Co.  v.  Stanard,  44  Missouri,  71 ;  Walla  v.  Bai- 
ley. 49  N.  Y.,  481) 
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by  another  partj,  bill  sent  by  the  broker,  and  tbo  party  receiving 
the  gooda  not  knowing  anything  about  where  they  came  from 
except  from  the  bill,  and  did  not  care ;  at  least  I  am  one  that  did 
not."  On  his  cross-examination,  he  added,  he  jdid  not  know  whether 
the  broker  was  authorized  by  the  seller  to  receive  the  pay  or  not. 
McGane  said  that  brokers  sold  and  received  pay  in  their  own  names, 
at  times,  and  that  was  the  custom  of  the  establishment,  he  was 
treasurer  and 'secretary  of.  On  his  cvoss^xaminantion,  he  stated 
that  he  said  it  was  only  done  in  some  instances,  and  did  not  say  it 
was  a  general  custom.  Scott  said  that  he  had  bought  goods  that 
way,  but  did  not  know  whether  the  seller  specially  authorized  the 
broker  to  receive  payment  or  not.  He  knew  that  brokers  did 
it,  and  it  was  common  for  them  to  sell  in  their  own  name ;  but  he 
stated  that  he  did  not  say  it  was  the  practice  of  brokers  to  collect 
tlie  money.  Wright  testified  that  there  was  no  general  custom  to 
tliat  effect ;  that  he  never  collected  the  payment,  only  when  he  was 
specially  authorized.  Cushman,  at  first,  stated  that  it  was  always 
customary  for  brokers  to  sell  in  their  own  names  and  receive  pay- 
ment of  the  price,  but  afterwards  added  that  he  did  not  know  what 
the  custom  was,  but  it  was  often  done  at  the  time  of  the  sale  in 
controversy.  Huichman  said  there  was  such  a  custom,  but  qualified 
this  answer,  by  saying  that  he  knew  he  did  it  and  thought  brokers 
did.  When  he  did  it,  he  said  it  was  the  arrangement  between  him 
and  his  employer.  Douglas  said  about  the  same.  He  spoke  only 
from  his  own  observation,  and  acted  in  that  way  by  the  special 
anthority  of  his  employer.  This  is  the  substance  of  all  the  evi- 
dence, given  for  the  purpose  of  establishing  the  custom  relied  upon, 
and  it  is  clear  that  it  is  too  vague,  uncertain  and  casual,  to  be 
attended  with  such  a  result  as  was  given  to  it  on  the  triaL* 

The  court  also  permitted  the  defendant  to  show  that  Westbrook's 
character  was  good  for  honesty  and  fair  dealing.  To  the  admission 
of  this  evidence,  the  plaintiff  excepted.  And  several  witnesses 
stated  it  to  be  good.  This  ruling  cannot  be  sustained..  It  is 
opposed  to  die  rule,  as  settled  in  this  State,  defining  the  cases  in 
which  evidence  of  this  description  can  be  received.  This  is  not  a 
case  in  wbich  such  evidence  can  be  taken.* 

^Ctoqgli  V.  Herring,  16  Wend.,  646 ;  voL  1,  Fhinipa'  BYidenoe,  8d  ed.,  4Q6,467 
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The  complaint  stated  that  the  defendant  had  not  paid  the  plain- 
tiff the  price  of  the  goods  sold,  nor  any  part  of  it,  and  that  tho 
defendant  was  indebted  to  the  plaintiff  in  the  amount  claimed. 
The  answer  consisted  of  a  general  denial.  Under  this  issue,  the 
defendant  was  allowed  to  prove  that  he  had  paid  Westbrook,  the 
broker,  for  the  goods.  And  the  plaintiff  excepted  to  the  rnling, 
permitting  that  evidence  to  be  given.  The  exception  was  well 
taken,  as  the  rale  npon  this  subject  has  been  heretofore  main- 
tained.* The  judgment  and  order  should  be  reversed  and  a  nov 
trial  ordered,  with  costs  to  abide  the  event. 

Baadt,  p.  J.,  and  Wbstbbook,  J.,  concurred. 

Judgment  and  order  reversed,  and  new  trial  ordered ;  costs  to 
abide  the  event. 


ALBERT  S.  GALLUP  and  (H'hbbs^;.  SAMUEL  M.  LEDERER. 

FrauduJerU  iale  —  aff&ni — privcUe  inttrucUom  to — euiiam — evidence  <f. 

A  broker  applied  to  the  plaintiff  to  purchase  certain  goods;  claiming  to  act  to 
the  defendant  The  plaintiff  agreed  to  sell  them,  gave  an  invoice  of  them  to  the 
broker,  made  out  in  defendant's  name,  and  delivered  the  goods,  by  hia  own  cv- 
man,  at  tne  defendant's  store,  the  clerk  receiving  them  giving  a  receipt,  wliich 
stated  that  the  goods  were  received  from  the  plaintiff.  The  broker,  having  fraud- 
ulently induced  the  defendant  to  believe  that  the  goods  were  his,  received  from 
him  their  full  value.  Held,  tliat  the  plaintiffs  liad  not  invested  the  broker  with  any 
evidence  of  title,  nor  put  it  in  his  power  to  deceive  the  defendant  and  induce  him 
to  parchase  the  goods  under  the  belief  that  they  were  the  broker's  propertf,  and 
that  plaintifb  could  recover  of  the  defendant,  the  purchase-price  of  the  goods. 

Defendant,  after  testifying  that  any  boy  or  salesman  at  the  door  would  reodpt 
for  the  number  of  padcages  received,  was  asked,  whether  he  ever  authorized  anj 
clerk  to  sign  a  receipt,  stating  who  the  owner  of  the  goods  was ;  hetd^  that  the 
evidence  was  properly  excluded ;  that  from  defendant's  own  statement,  the  peiwn 
receiving  the  goods,  appeared  to  be  authorized  to  sign  the  receipt;  and  that  no 
private  Instruction,  not  communicated  to  the  other  party,  was  admissible  for  the 
purpose  of  qualifying  this  authority. 

Defendant  proposed  to  prove  that  It  was  a  custom  among  merchants,  to  dgn  the 
receipts  presented  by  carmen  with  goods,  without  any  inquiry,  on  the  part  of  the 

*  Van  Giesen  v.  Van  Glesen,  6  8eld.,  8X6 ;  McKyiing  v.  Boll,  10  N.  T.,  W!. 
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receiving  clerk  or  porter,  as  to  the  ownership  of  the  goods,  or  the  place  from 
which  they  were  receiyed.  Bald,  that  the  evidence  was  properly  excluded ;  that 
the  custom  proposed  to  be  proved,  was  entirely  unreasonable,  as  it  placed  the 
consequence  of  one  person's  negligence  and  inattention  upon  another  in  no  way 
connected  with  him,  having  no  control  over  his  conduct,  and  for  whose  acta  he 
could  be  in  no  proper  sense  responsible. 

Defendant  was  asked  whether,  at  the  time  of  the  sale,  there  was  a  custom 
among  brokers  to  sell  goods  in  their  own  name  and  receive  pay  therefor.  SM, 
that  the  evidence  was  properly  excluded.  It  was  not  proposed  to  prove  a  general 
custom  upon  that  subject,  but  simply  a  custom  of  brokers,  which  might  very  well 
be  unknown  to  all  other  persons. 

To  render  a  custom  valid  and  binding  upon  a  party  to  a  transaction  included 
within  it,  the  proof  should  show  it  of  such  long  continuance,  or  general  applica- 
tion, as  reasonably  to  vrarrant  the  conclusion  that  it  was  known  to  the  party 
designed  to  be  affected  by  it,  or  that  he  had  actual  knowledge  or  notice  of  its 
existence. 

Where  a  custom  Is  to  be  proved,  the  inquiry  is  not  after  the  opinions  of  traders 
and  merchants  in  respect  to  the  law  upon  a  mercantile  transaction,  but  for  the 
evidence  of  a- fact,  to  wit,  the  usage  or  practice,  in  the  course  of  mercantile  busi- 
ness, in  the  particular  case. 

Defendant  purchased  and  received  the  goods  at  thirty  cents  per  yard.  The 
court  charged  the  jury  that  the  plaintiff  was  entitled  to  recover  the  market  value 
of  the  gfHtds  at  the  time  they  were  demanded  of  the  defendant.  ffM^  that  this 
was  error ;  that  the  broker  was  authorized  to  seU,  and  the  action  was  to  recover 
upon  the  sale  made,  and,  in  theory,  it  affirmed  the  sale  and  bound  the  plaintiff 
by  its  terms. 

Motion  by  defendant  for  a  new  trial,  on  exceptions  ordered  to 
be  heard)  in  the  first  instance,  at  the  General  Term. 

Plaintiffs  were  mannfacturers  of  bleached  sheetings,  and  William 
E.  Churchill  was  one  of  their  agents  in  New  York. 

In  August,  1866,  one  Westbrook,  a  broker,  called  upon  Churchill 
and  stated  that  he  wanted  fifteen  cases  of  Arkwright  sheetings,  for 
a  first-rate  partj,  and  asked  the  price.  The  price  was  agreed 
upon,  and  seven  cases  of  the  goods  were  delivered  to  the  defendant 
on  the  ninth  of  August,  and  a  receipt,  signed  by  one  of  his  clerks, 
was  taken  by  Churchill's  carman.  Westbrook  assumed  to  act  as 
the  agent  of  the  supposed  purchaser.  An  invoice  was  made  out 
to  Lederer,  calling  for  payment  in  thirty  days«  and  delivered  to 
Westbrook.  On  the  same  day,  Westbrook,  who  had,  in  fact,  no 
authority  to  act  for  Lederer,  made  out  an  invoice  of  the  goods  in 
his  own  name,  and  collected  the  amount  of  the  goods  at  a  price  he 
agreed  upon  with  Lederer,  and  gave  a  receipt  therefor  as  for  a  sale 
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made  by  himself,  Lederer  believing  him  to  be  the  owher  of  the 
goods. 

At  the  trial,  the  court  directed  a  verdict  for  the  plaintiff^  aad 
ordered  the  exceptions  to  be  heard,  in  the  first  instance,  at  the 
General  Term. 

Boardman  dk  Boardman^  for  the  defendant. 
W.  I.  BuOer^  for  the  plaintiff. 

Daniels,  J. : 

This  action  arose  oat  of  a  similar  transaction,  to  diat  involved  m 
the  case  already  considered  between  Bassett  and  the  present  defend- 
ant.* So  fkr  as  the  legal  rights  of  the  parties  are  concerned,  no 
necessity  exists  for  a  re-examination  of  them.  They  must  be 
determined  according  to  the  disposition  of  the  other  case.  But  in 
this  case,  evidence  was  excluded,  which,  the  court,  in  the  other, 
allowed  to  be  given,  and  a  verdict  was  directed  for  the  plaintiff 
for  the  value  of  the  goods  sold,  instead  of  the  price  at  which  the 
defendant  purchased  them.  The  defendant  testified  that  West- 
brook  acted  as  the  broker  in  purchasing  the  goods,  and  that  any 
boy  or  salesman  at  the  door,  would  receipt  for  the  number  of  pack* 
ages  received.  It  appeared  also  that  the  receipts  given  for  the 
goods,  sent  to  the  detendant's  store  by  the  plaintiff's  agent,  stated 
them  to  have  been  received  from  him.  The  defendant,  after  that, 
was  asked  whether  he  ever  authorized  any  clerk  to  sign  a  receipt, 
stating  who  the  owner  of  the  goods  was.  This  was  excluded  on 
the  •  plaintiff's  objection,  and  the  defendant  excepted.  As  the 
receipt,  stating  from  whom  the  goods  came,  was  in  the  form  com- 
monly used  in  business  transactions,  the  admission  of  this  evidence 
would  have  been  of  no  service  to  the  defendant,  for  the  persons 
receiving  the  goods,  appeared,  by  the  defendlknt's  own  statement,  to 
be  authorized  to  sign  the  receipt  of  the  carman  who  brought  them, 
and  no  private  restriction,  not  communicated  to  the  other  party  to 
the  transaction,  was  admissible  for  the  purpose  of  qualifying  the 
authority,  which  appeared  to  be  ample  for  the  purpose  the  business 
required.! 

*  See  mU$^  p.  262. 

il  PbTBons  on  Con.,  2d  ed.,  40-42  ;  Stoiy  on  Agency,  4Ui  ed.,  gg  78, 126,127. 


GALLUP  V.  LEDERER.  285 

First  Defabtuent,  Mat  Tekh,  1874. 

The  offer  to  prove  the  preceding  dealings  between  the  broker, 
Westbrooky  and  the  defendant,  was  very  properly  overruled. 
Those  dealings  had  no  possible  connection  with  the  transaction  in 
controversy,  and  the  plaintiff  was  in  no  way  concerned  in  them. 
They  could  not  be  considered  as  affecting  his  rights,  and  were 
entirely  irrelevant  to  the  case.  Even  though  they  may  have  been 
just  and  fair  in  all  respects,  they  could  afford  no  protection  to  the 
defendant  against  the  plaintiff's  demand,  when  tl\at  proved  to  be 
well  founded  by  the  facts  and  circumstances  constituting  the  trans- 
action out  of  which  it  arose. 

The  custom  offered  to  be  shown,  that  merchants  sent  invoices 
with  goods  sold  at  the  time  of  their  delivery,  stating  the  names  of 
the  vendor  and  vendee,  the  quantity,  numbers,  packages  and 
prices  of  the  goods,  could  have  no  effect  upon  the  rigiits  and  obli- 
gations of  the  parties,  even  if  it  had  been  received.  For,  as  the 
plaintiff  did  nothing  which  could  be  construed  or  received  as  an 
indication  that  the  goods  were  owned  by  the  broker,  he  could  not 
be  deprived  of  his  property  in  them,  or  his  right  to  the  price  for 
which  they  were  purchased  by  the  defendant,  although  the  invoice 
delivered  to  the  broker,  was  fraudulently  suppressed  by  him,  and 
for  that  reason,  never  exhibited  to  the  defendant.  The  sale  was 
made  by  a  person  known  to  the  defendant  to  be  a  merchandise 
broker  and  speculator ;  and,  as  the  goods  were  never  placed  in  his 
possession  by  the  plaintiff,  the  defendant  should  have  ascertained 
that  circumstance  and  inferred  from  it,  that  he  acted  simply  as  a 
broker  in  the  transaction,  and  not  as  a  merchant  selling  his  own 
property.  The  fact  that  the  broker  deceived  him,  and,  on  account 
of  snch  deception,  he  failed  to  discover  the  true  relation  he  sus- 
tained to  the  business,  was  no  fault  of  the  plaintiff,  since  it  was 
practiced  without  his  authority  or  knowledge,  and  he  did  nothing 
to  render  the  deceit  successful. 

The  custom  proposed  to  be  proven,  that  merchants  signed  the 
receipts,  presented  by  cartmen  with  goods,  without  any  inquiry  on 
tho  part  of  the  receiving  clerk  or  porter,  as  to  the  ownership  of 
the  goods,  or  the  place  from  which  they  were  received,  was  entirely 
unreasonable,  because  it  placed  the  consequences  of  one  person's 
negligence  and  inattention,  upon  another  in  no  way  connected  with 
hinii  having  no  control  over  his  conduct,  and  for  whose  acts,  he 
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could  be  ia  no  proper  sense  responsible.  A  custom,  tolerating 
carelessness  and  inattention  in  the  ordinary  affairs  of  businees, 
would  be  inconsistent  with  the  legal,  as  well  as  social  duties,  which 
one  person  in  those  affairs,  owes  to  another.  It  would  be  not  only 
unreasonable,  but  opposed  to  well-settled  legal  obligations,  to 
maintain  the  validity  of  a  custom  like  that  the  defendant  proposed 
to  prove  upon  this  subject.  In  the  same  line  of  defense,  the 
defendant  was  asked,  whether,  at  the  time  of  the  sale,  there  was 
a  custom  of  brokers  to  sell  goods  in  their  own  name  and  to  receive 
pay  therefor.  This  inquiry  was  excluded  by  the  court,  and  the 
defendant's  counsel  excepted.  If  a  custom,  sanctioning  such  a 
course  of  conduct  on  the  part  of  brokers,  would  be  valid,  the 
inquiry  was  not  broad  enough,  to  render  the  proof  admissible; 
for  it  might  very  well  have  been  so  restricted,  as  to  time  and  per- 
sons, as  to  afford  no  grounds  for  supposing  the  plaintiff  to  have 
had  any  notice  or  knowledge  of  its  existence.  The  defendant 
did  not  propose  to  prove  a  general  custom  upon  that  subject,  bat 
simply  a  custom  of  brokers,  which  might  very  well  be  unknown 
to  all  other  persons.  To  render  a  custom  valid  and  binding  upon 
a  party  to  a  transaction  included  within  it,  the  proof  should 
show,  or  propose  to  show,  it  of  such  long  continuance,  or  general 
application,  as  reasonably  to  warrant  the  conclusion  that  it  was 
known  to  the  party  designed  to  he  affected  by  it,  or  that  he  had 
actual  knowledge  or  notice  of  its  existence.^  This,  as  well  as 
the  other  offers  of  proof  of  custom,  were  plainly  defective  in  this 
respect,  and  for  that  reason  properly  excluded. 

The  effect  of  such  a  custom,  so  far  as  it  extended,  would  be  to 
abrogate  an  existing,  well-established  principle  of  law,  designed  for 
the  protection  of  persons  selling  their  property  through  the  agonc/ 
of  brokers ;  and  nothing  less  than  actual  or  presumed  assent  to 
its  application,  should  be  allowed  to  render  it  obligatory,  f  To 
prove  the  existence  of    a    custom,   something    more  than  the 

•  VoL  2,  Cowen  &  Hill's  Notes  to  Phillips*  Evidence,  8d  ed.,  506,  509;  Soath- 
western  Freight  Co.  v.  Stanard,  44  Missoori,  71,  8S ;  Sipperly  v.  Stewtrt,  50 
Barb.,  63;  Walla  v.  Bailey,  49  N.  T.,  464. 

t  Rogers  v.  Mechanics'  Ins.  Co.,  1  Story's  Rep.,  608;  2  Cowen  ft  Hill's  Notes, 
8d  ed.,  508,509 ;  Higgins  v.  Moore,  84  N.  T.,  417 ;  Barnard  y.  Kellogg,  10  WtJiaic^ 
888,  and  cases  above  cited. 
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jadgment  or  couclusioa  of  the  witness,  called  to  support  it,  is 
required.  A  cnstonA  is  the  result  of  usage,  and  cau  onlj  be  pro* 
perlj  shown,  by  proof  of  the  usage  from  which  it  may  be  claimed 
to  be  derived.  The  inquiry  in  such  cases  is  not  after  the  opinions 
of  traders  and  merchants,  in  respect  to  the  law  upon  a  mercantile 
question,  but  for  the  evidence  of  a  fact,  to  wit,  the  usage  or 
practice  in  the  course  of  mercantile  business  in  the  particular  case.  * 
The  inquiry  made  of  the  witness,  was  properly  excluded,  for  the 
additional  reason  that  ic  required  him  to  give  his  conclusion,  instead 
of  detailing  the  facts  which  might  sustain  that  conclusion . 

The  exceptions  taken  to  the  other  evidence  excluded,  are  so 
clearly  untenable,  as  to  require  no  consideration.  It  was  evidently 
improper  to  allow  the  defendant  to  construe  the  receipt  or  deter- 
mine its  effect,  by  answering  whether  it  afforded  any  indication  of 
tlie  ownership  of  the  goods ;  neither  could  it  have  been  proper  to 
show  that  purchasers  allowed  their  goods  to  remain  in  warehouses, 
undelivered,  until  the  title  to  them  had  passed  through  various 
other  persons.  Such  a  practice  had  no  relevancy,  whatever,  to  the 
transaction  upon  trial. 

The  court  charged  the  jury,  that  the  plaintiff  was  entitled  to 
recover  the  market  value  of  the  goods,  at  the  time  when  they  were 
demanded  from  the  defendant.  To  this  direction,  the  defendant 
excepted.  That  value  was  shown  to  be  from  thirty-two  to  thirty- 
five  cents  per  yard ;  while  they  were  purchased  and  received  by 
the  defendant,  for  the  price  of  thirty  cents  per  yard.  The  broker 
was  authorized  to  sell,  and  the  action  was  to  recover  upon  the  sale 
made.  In  theory  it  affirmed  the  sale  and  bound  the  plaintiff  by 
its  terms.  This  direction  was  therefore  improper,  so  far  as  it  per- 
mitted the  plaintiff  to  recover  a  greater  price  than  that  for  whid\ 
the  goods  were  purchased  by  the  defendant.  For  that  reason,  the 
verdict  must  be  set  aside  and  a  new  trial  ordered,  with  costs  to 
abide  the  event,  unless  the  plaintiff  shall,  within  twenty  days  after 
notice  of  this  decision,  stipulate  to  reduce  the  verdict  to  the  amount 
due  the  plaintiff,  at  the  price  of  thirty  cents  per  yard,  as  of  the  date 
when  it  was  rendered.    In  which  event,  the  motion  will  be  denied, 

*  Allen  V.  Me^chant^*  Bank,  22  Wend.,  215,  228;  Rogers  v.  Mechanics'  Ins 
Oo^  1  St(»y*B  Rep.,  003,  607, 608;  Lewis  v.  ManhaU,  7  Man.  ft  Grang.,  729. 
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and  the  plaintiff  haire  judgment  upon  the  verdict,  without  coats  of 
the  present  motion. 

Bbadt,  p.  J.J  and  Westbbook,  J.,  concurred. 

Ordered  accordingly.  ' 


JOHN  BL  LESTER,  Rbspoitdbnt,  v.  THE  UNION  MANU- 
FACTURING CO.,  AppBLLijrr. 

€hniraa-—di»(tflrmani06  qf  deareei—paifm&iU—  Omtfederaie  mansif^  tender, 

A  dispute  hsTing  arisen  as  to  the  price  at  which  plaintiff  had  sold  certain  pro- 
perty to  defendant,  an  agreement  was  entered  into  at  Richmond,  Ya.,  in  1868, 
by  which  the  defendant  was  to  pay,  and  the  plaintiff  to  receive,  $50,000  m  fail 
settlement  of  all  claims  and  demands,  in  fulfillment  of  which,  a  check  was  drawn 
upon  a  bank  in  Richmond,  Ya,  and  the  same  was,  upon  presentation  by  the 
plaintiff,  paid  to  him  in  Confederate  bills.  It  appeared  fh>m  the  evidence  that 
the  settlement  and  the  mode  of  payment  were  all  parta  of  one  transaction.  Thu 
action  was  brought  by  the  plaintiff,  without  having  tendered  repayment  of  the 
money,  to  recover  upon  the  settlement,  he  claiming  that  the  pajrment  was  void 
on  account  of  duress.  Heldj  that  the  complaint  should  have  been  dismissed :  that 
the  court  could  not  affirm  one  part  of  the  transaction  and  disaffirm  another  part 

It  appearing  from  the  evidence  that  the  only  kind  of  money  used  in  the  banki 
at  Richmond,  at  that  time,  was  Ck>nfederate  bills,  and  that  all  checks  made  payable 
at  those  banks  were  payable  in  those  bills,  Add,  that  the  debt  created  by  the  contrul 
was  payable  in  Confederate  money,  and  that  payment  in  such  money  was  valid. 

Appeal  from  a  judgment  in  faror  of  the  plaintiff,  entered  npon 
the  verdict  of  a  jniy,  and  from  an  order  denying  a  motion  for  a 
new  trial,  made  on  the  minntes  of  the  judge  presiding  at  the  trial, 
and  also  from  an  order  denying  a  motion  for  a  new  trial  on  the 
ground  of  surprise  and  newly-discovered  evidence. 

The  complaint  alleged  that  the  defendant  purchased  from  plain- 
tiff, machinery  and  personal  property,  of  the  value  of  $82,888.37, 
December  1,  1 863,  and  agreed  to  pay  that  sum  therefor,  in  the 
stock  of  the  company;  and  that  afterward,  and  on  December  18, 
1863,  the  plaintiff  and  defendant  had  an  accounting  and  settlement, 
by  which  the  defendant  agreed  to  pay  him  $50,000  in  cash,  instead 
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of  said  stock,  whieb  was  reduced  to  writings  and  is  exhibit  '^  A," 
referred  to  in  tbe  opinion.  Tbat  plaintiff  was  afterward  compelledi 
in  the  same  month,  by  daress,  to  take  Confederate  notes  for  the 
said  $50,000,  which  were  of  no  valne  whatever.  The  answer 
admitted  the  settlement,  but  denied  that  any  force  or  duress  wai? 
used  to  compel  the  plaintiff  to  take  the  Oontederate  notes. 

The  duress,  which  was  attempted  to  be  proved  upon  the  trial, 
was,  that  the  plaintiff  would,  if  he  remained  in  Kichmond,  be 
forced  into  the  Confederate  ranks,  and  that  he  would  not  be  allowed 
to  leave  the  city,  unless  he  made  the  settlement  and  received  pay* 
ment  of  the  check  in  Confederate  notes. 

The  complaint  in  the  action  was  twice  amended. 

TFm.  A.  Cbureen^  for  the  appellant. 
K  Pierreponif  for  the  respondent. 

DoNOHus,  J. :  *       . 

This  suit,  as  the  List  amendment  of  the  complaint  stated,  is 
brought  to  recover  on  an  agreement,  entered  into  as  a  compromise 
of  the  value  claimed  for  certain  articles  sold  the  defendants. 

Tliat  complaint  alleges  that  the  plaintiff  had  sold  the  pro- 
perty for  $82,000,  payable  as  stated;  that  thereafter,  on  a 
settlement  and  accounting,,  defendant  agreed  to  pay  plaintiff 
$50,000  in  cash ;  that  after  that  accounting,  the  agreement  '*  A " 
was,  by  force  and  fraud,  obtained  from  plaintiff,  and  that  by  force 
and  fraud,  he  was  compelled  to  take  Confederate  money  for  the 
amount,  and  has  never  been  paid  his  $50,000.  While  there  is  con- 
flict on  some  points,  as  there  will  be  in  all  cases,  these  are  the 
main  pointa  in  the  case,  on  which  there  is  no  dispute.  It  is  clear 
that  there  was  a  suit  pending  in  Richmond,  where  all  these  trans- 
actions took  place,  in  favor  of  plaintiff  against  defendants,  for 
the  pnrcbase-money  of  this  property,  the  plaintiff  and  defendant 
widely  differing  in  their  statements.  That  about  the  time  of  the 
sale,  sued  on,  the  plaintiff,  if  he  is  to  be  believed,  was  afraid  he 
would  be  drafted  into  the  Confederate  service.  That  on  that 
stale  of  the  facts^  the  arrangements,  all  made  at  the  same  time  and 
nnder  the  same  state  of  facta,  whatever  they  were,  of  the  aala 
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knd  mode  of  payment,  were  entered  into.  The  plaintiff  himeelf 
distinctlj  testifies:  ^^He  said  I  conld  take  my  choice,  either 
execiUe  that  contract  or  I  would  be  compelled  to  remain  there." 
Again,  "  He  said  if  I  attempted  to  leave  toithotU  isxecuting  the 
contract^  receiving  this  check,  and  drawing  Cionfederate  notes, 
I  would  not  be  permitted  to  leave  the  Oonfederacy"  Bis 
whole  evidence  is  clear,  that  the  whole  transaction,  from  the 
figreement  of  settlement  to  how  it  was  to  be  paid,  was  on& 
The  plaintiff  now  seeks  to  offer  the  contract,  on  which  he  sues, 
and  which  he  puts  in  evidence  as  his  case,  and  disaffirm  the  pay- 
ment. In  this,  I  think  the  plaintiff  is  in  error,  and  the  learned 
judge,  when  he  rested,  should  have  dismissed  his  complaint 
He  cannot  affirm  in  part  and  avoid  in  part,  the  one  transac- 
tion. But  supposing  he  could  affirm  the  sale  and  disaffirm  the 
payment,  in  case  the  payment  is  not  good,  how  does  he  then  stand? 
In  considering  this  question,. it  is  necessary  to  take  into  account 
the  place  and  time  in  which  the  parties  were  acting,  and  the  sitoh- 
tion  is  too  Veil  known  to  need  repetition.  What  was  then  there 
currency,  and  in  what  did  he  expect  to  be  paid,  and  what  was  a 
payment! 

First,  if  nothing  had  been  said,  what  did  he  expect  f  He  is 
asked :  ''  Q.  What  were  checks  payable  in,  at  that  time,  in 
Ilichmond?  A.  I  think  they  were  all  payable  in  Confederate 
bills." 

*'Q.  Do  you  not  know  that  was  the  caset  A.  Tes,  sir, 
unless  they  were  drawn  otherwise." 

The  check  was  handed  to  him,  and  he  further  testifies,  he  has 
no  doubt  that  it  was  so  payable,  and,  he  expressly  testifies  he 
got  what  he  expected — Confederate  money.  It  is  hardly  worth 
while  to  follow  the  evidence  in  the  case,  to  show  that  tlie  debt, 
croKted  by  the  contract,  was  payable  in  Confederate  money,  and 
that  such  would  be  a  good  payment.  16  Wallace,  414;  50  N. 
Y.,  page  638;  and  52  id.,  page  81,  seem  to  be  conclusive  on 
this  point.  This  being  the  state  of  affairs  at  the  time  s^nd  place  of 
the  payment,  how  can  the  plaintiff  disaffirm  stich  a  payment  on  the 
ground  that  it  was  forced  on  him  t  A  very  careful  examination 
hns  not  shown  me  any  case  or  principle,  in  which  it  is  announoed 
that  the  coercing  or  compelling  a  man  to  take  payment  of  his 
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debt,  when  dae,  is  open  to  disaffirmance,  and  that  the  debtor  can 
be  compelled  to  pay  again.  It  woold  be  nseless  to* cite  anthoritics 
to  show  that,  on  such  a  tender,  if  the  plaintifi*  had  not  accepted  it, 
and  the  defendant  had  kept  it  good,  and  had  the  money  which  he 
then  tendered,  to  hand  over,  the  plaintiff  coald  not  recover. 

As  the  plaintiff  has  the  identical  money,  the  tender,  if  viewed  in 
the  light  only  of  a  tender,  is  sufficient  to  defeat  this  claim. 

But  was  there  snch  a  duress  here  as  the  plaintiff  may  disaffirm 
either  the  contract  or  the  payment  ?  Suppose  it  to  be  established 
by  the  plaintiff's  proof,  that  he  wanted  to  get  out  of  the  Con* 
federacy,  and  was  afraid  that  if  he  did  not  settle  this  he  could  not, 
it  does  not  seem  to  me  there  is  any  evidence  that  the  defendants  or 
their  servants  told  him  any  falsehood  or  made  any  misrepresentii- 
tion  to  him  about  the  facts ;  and  there  results  only  this,  that  as 
matters  existed  at  that  time,  in  Richmond,  he  had  not  by  any 
coercion  these  parties  could  use,  but  by  the  disturbed  state  of 
afiairs,  to  settle,  to  avoid,  not  the  trouble  the  defendants  might  give 
him,  but  what  others  might  do  if  he  was  found  there.* 

Another  equally  fatal  ground  seems  to  be  against  the  plaintiff; 
he  has  kept  and  retained  what  he  received  for  these  goods,  and,  for 
aught  tliat  appears,  he  or  his  family  have  used  it,  and  yet  expect  to 
be  able  to  obtain  the  money  here* 

The  court,  on  the  trial,  when  asked,  shoiild  have  dismissed  the 
complaint.  The  judgment  should  be  reversed  and  new  trial 
ordered,  costs  to  abide  the  event 

Davis,  P.  J.,  and  Djikibls,  J.,  concurred. 


Judgment  reversed  and  new  trial  ordered,  coats  to  abide  the 
event 

*U.  8.  V.  Hackabee,  16  Wallace,  414. 
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In  thb  Matter  of  the  Appuoatiov  of  HENRT  W.  GENET 
Fos  ▲  Mandamus  to  thb  Ooubt  of  Oyk&  and  Tebminbb. 

BM  of  exe&piioM — criminal  10A0/1  fagiUtB  from  Juatiee — not  enUUed  to  hofoe  txcep- 

tions  taken  reviewed, 

A  penon,  conyicted  of  a  crimen  who  escapes  from  custody  before  sentence, 
and  flees  the  Jurisdiction  of  the  court,  thereby  waires  and  suspends  his  rights  to 
have  exceptions,  taken  on  tbe  trial,  reviewed  by  the  appellate  court,  and  sucli ' 
waiver  and  suspension  can  be  avoided  by  him  only  by  returning  to  the  costod/ 
and  judgment  of  the  law. 

Such  criminal  cannot  demand,  as  matter  of  right,  the  statutory  benefits  con- 
ferred on  those  who  submit  to  Uie  jurisdiction  and  judgment  of  the  courts. 

A  party,  In  contempt  of  court,  will  not  t>e  permitted  to  ask  a  favor  of  the  cooit, 
nor  to  take  any  aggressive  proceedings  against  his  adversary. 

Application  for  a  raandamus  to  the  Ooart  of  Oyer  and  Terminer. 

Henry  W.  Genet  was  convicted  of  felony  at  the  Court  of  Ojer 
and  Terminer,  in  December,  1878.  While  in  custody,  awaiting 
the  decision  upon  an  application  for  the  settlement  of  a  bill  uf 
exceptions,  and  before  sentence,  he  escaped,  and  was,  at  the  time 
of  this  application,  a  fugitive  from  justice. 

The  applicant  moved,  at  the  General  Term,  for  a  writ  of  man- 
damus, directing  the  justice  who  presided  at  the  Oyer  and  Termi- 
ner, on  the  trial  of  the  indictment,  to  proceed  with  the  settlement 
of  the  bill  of  exceptions,  and  to  sign  and  seal  the  same  when 
settled ;  the  justice  having  refused  to  do  so  on  the  ground  that, 
Genet  being  at  large,  a  fugitive  from  justice,  and  without  tbe 
jurisdiction  of  the  court,  public  policy  required  that  he  should  not 
be  allowed  to  conduct  such  proceedings  by  his  counsel. 

Wm.  A.  Becbch^  for  the  motion. 

B.  JT.  Phdpa^  district  attoi4iey,  opposed. 

Datis,  J. : 

The  applicant,  Henry  W.  Ghenet,  was  convicted  of  felony  at  the 
last  December  term  of  the  Oyer  and'  Terminer,  and,  upon  such 
conviction,  was  committed  to  custody,  to  await  sentence,  pending 


IN  THE  MATTER  OF  GENET.  293 

■  -  

FiBST  DSP^RTMXMT,  MaT  TbKM,  1874. 

in  application  for  the  settlement  of  a  bill  of  exceptions.  Before 
that  application  was  disposed  of,  or  sentence  pronounced,  he 
edcaped  from  custody,  and  has  since  been  a  fugitive  from  the  State. 
The  bill  of  exceptions  prepared  on  his  behalf,  with  the  amendments 
j)roposed  thereto  by  the  district  attorney,  were  presented  to  tho 
coart  for  settlement.  The  court  declined  to  proceed  with  and 
complete  the  settlement  of  the  proposed  bill,  on  the  ground  that 
the  defendant  was,  and  is  still,*  ^*  a  fugitive  at  large  and  beyond  the 
control  and  without  the  power  of  the  authoritied  of  this  State,  he 
having  made  his  escape  and  absconded  from  their  custody  atler  hi^ 
conviction,  while  awaiting  the  action  of  the  court  upon  it."  The 
applicant  now  moves  the  General  Term  for  a  writ  of  mandamus, 
directing  the  justice,  who  presided  at  the  Oyer  and  Terminer  on 
the  trial  of  the  indictment,  to  proceed  with  the  settlement  of  the 
bill,  and  to  sign  and  seal  the  same  when  settled.  The  reasons 
assigned  by  the  learned  judge,  before  whom  the  applicant  was 
tried,  for  refusing  to  settle  the  bill,  commend  themselves 
to  our  judgment  He  says:  '^  My  conviction  is,  that,  while 
the  defendant  is  at  large  as  a  fugitive  beyond  tho  reach 
aud  control  of  the  authorities  of  this  State,  public  policy  requires 
that  he  should  not  be  allowed  to  carry  on  any  proceedings  in  its 
ooartS)  of  the  nature  of  that  now  proposed  on  his  part  by  his 
counsel.  Before  that  should  be  allowed,  he  should  return  and  sur- 
render himself  to  the  custody  of  the  proper  authorities.  Then  he 
will  be  entitled  to  all  the  advantages  provided  by  the  laws  of  the 
State  for  the  review  of  criminal  convictions.  But  until  that  be 
done,  the  authorities  he  has  defied  by  his  escape,  should  decline  to 
interfere  in  his  behalf,  by  the  way  of  placing  his  case  in  a  shape  to 
have  it  examined  or  reviewed.  If  that  course  be  not  adopted, 
then  some  encouragement  will  be  afforded  by  the  proceeding  which 
may  be  authorized,  that  will  operate  as  an  Inducement  to  offenders, 
after  conviction,  to  escape  from  custody ;  because  they  will  then 
be  able  to  defy  the  authorities,  and,  at  the  same  time,  require  them 
to  aet  in  their  behalf,  so  far  as  to  afford  them  an  opportunity  of 
judging  whether  they  may  most  safely  return  or  continue  to  remain 
away.** 

It  will  be  observed  that  the  learned  judge  put  his  decision  upon 
grounds  of  public  policy.    In  this,  he  is  sustained  by  authority. 
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In  a  case  reported  in  31  Maine,*  it  is  stated  that  the  '^defcDdant 
had  been  tried  and  convicted  upon  an  indictment  for  an  aggravated 
offense.  He  excepted,  and  was  committed  for  want  of  sureties  tp^ 
appear  at  the  law  term  at  which  the  exceptions  were  to  be  beard. 
Meanwhile  he  escaped.  His  counsel  proposed  to  argne  the  excep-^ 
tions,  but  the  court  declined  to  hear  the  ease  until  the  defendant 
should  be  again  in  custody."  « 

In  Commonwealth  v.  Andrews,  \  the  defendant  was  foand 
guilty,  and  alleged  exceptions,  which  were  allowe49  And  which  he 
was  held  in  jail  to  prosecute.  The  case  being  called  in  the 
Supreme  Judicial  Court,  the  Attorney-General  suggested  that  the 
defendant  had  broken  jail  and  was  at  large,  and  asked  that 
lie  should  be  defaulted  and  the  exceptions  overruled,  without 
argument.  The  counsel  for  the  defendant  admitted  the  escape, 
but  argued  that  he  was  entitled  to  a  hearing  on  the  exceptions,  iu 
defendant's  behalf;  that  the  defendant's  stutua,  at  the  time  of  tlie 
allowance  of  the  exceptions,  was  alone  to  be  considered  by  the 
court  in  passing  on  them ;  that  by  his  escape  he  had  committed  a 
crime,  for  which  he  was  liable  in  a  separate  proceeding;  and  that 
to  deprive  him  of  a  hearing  on  exceptions,  in  another  and  different 
])roceeding,  would  be  to  inflict  a  punishment  for  his  escape,  in 
derogation  of  his  constitutional  rights.  The  court,  Bioslow,  G.  J., 
pronouncing  the  opinion,  overruled  the  several  points  taken  by  the 
defendant's  counsel,  and  held,  that,  so  far  as  the  defendant  had  any 
right  to  be  heard  under  the  Constitution,  he  must  be  deemed  to 
have  waived  it  by  escaping  from  custody  and  failing  to  appear  and 
prosecute  his  exceptions  in  person,  according  to  the  order  of  the 
court  under  which  he  was  committed.  The  defendant  was,  there- 
upon, defaulted,  and  his  exceptions  overruled.  That  case  goes 
farther  than  we  are  called  upon  to  go,  in  upholding  the  decision  of 
the  Oyer  and  Terminer  ;•  for  the  court  defaulted  the  defendant, 
because  of  his  escape,  and  overruled  his  exceptions,  thus  putting 
him  in  position  where  he  could  not  be  heard,  as  matter  of  right, 
upon  his  return  to  custody.  In  the  case  at  bar,  the  judge  haa 
simply  suspended  proceedings  till  the  return  to  custody  of  the 
defendant.     He  has  adopted  the  suggestion  of  a  learned  write! 
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on  criminal  procedure,  who  says:  ^^If,  however,  the  prisoner 
has  absconded,  or  is  in  a  position  analogous  to  what  is  term<id 
being  in  contempt,  it  will  be  highly  judicious  for  the  court  to 
decline  hearing  even  a  mere  legal  argument  in  his  absence."  * 
It  is  well  settled  that  a  party  may  waive  a  statutory  right,  and, 
in  some  instances,  rights  secured  to  him  by  the  Constitution.f 
This  he  may  do  as  well  by  his  acts  as  by  any  formal  solemnity. 
The  statute  gives  to  a  party,  convicted  of  any  crime,  the  right 
to  have  errors  of  law,  committed  on  his  trial,  corrected  on 
bill  of  exceptions4  But  such  bill  of  exceptions  is  not  to  stay  or 
delay  the  rendering  of  judgment,  or  the  execution  of  such  judg- 
ment, except  as  specially  provided  by  statute.  §  Our  system  for 
the  review  of  convictions  and  judgments  in  criminal  cases,  was  not 
known  to  the  common  law,  but  was  created  by  statute,  in  relaxa- 
tion of  the  rigors  of  the  common  law,  and  for  the  protection  of 
persons,  accused  of  crime,  against  illegal  convictions.  It  is  based 
altogether  upon  the  idea  that  the  party,  who  alleges  an  erroneous 
conviction,  which  he  seeks  to  correct,  will  hold  himself  amenable 
to  the  judgment  of  the  court  of  review,  to  whose  supervising  jus- 
tice be  appeals.  He  is  at  liberty  at  all  times  to  waive  or  abandon 
his  proceedings,  and  this  he  may  do  by  some  formal  step  in  the 
conrts,  or  by  acts  which  place  him  beyond  the  jurisdiction  of  the 
ooartB,  and  out  of  the  custody  of  the  law.  In  all  criminal  cases 
where  the  judgment  of  imprisonment  is  to  be  pronounced,  the 
defendant  must  be  present  in  person  to  receive  sentence.!  '^  Judg- 
ment cannot  be  given  against  any  man  in  his  absence  for  a  corporal 
panishment."^  A  convict,  who  escapes  from  .custody  before 
judgment,  and  flees  the  jurisdiction  of  the  court,  puts  himself  in  a 
poeition  to  prevent  judgment  in  a  court  of  review,  if  adverse  to 
liim,  and  to  render  it  nugatory,  if  in  his  favor;  for  the  court 
can  pronounce  no  judgment  of  corporal  punishment  without. 
liia  actual  presence,  nor  can  it  order  a  new  trial  which  will 
l>e  effectual,  without  his  voluntary  choosirg  to  return  and  submit 
to  it.    We  think  no  person  who  stands  convicted  of  crime,  can 

*  1  BUhop  on  Criminal  Procedure,  %  277,  p.  1G6.  }  2  R  S. ,  786,  g  21 

f  Bttel  V.  Lockport,  8  Coma.,  197;  Pea  ▼.  Cancemi,  16  N.Y.,  SOI.  g  Idem,  g  22. 
J  1  Chitty  Cr.  Law,  168;  Reg.  v.  Caudwill,  17;  Q.  B.,  608. 
^  C.  J.  Holt,  in  Duke's  Case,  Holt»  899. 
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thus,  by  committing  another  offense,  make  himself  master  of  the 
situation,  and,  at  the  same  time,  command  and  def  j  the  judgment 
of  tlie  courts.  The  true  ground,  as  it  seems  to  us,  is  to  hold  that 
his  conduct  has,  for  the  time  being,  waived  or  suspended  his  rights, 
whatever  they  may  be,  and  that  the  waiver  or  suspension  can  be 
avoided  by  hhn,  only  by  returning  to  the  custody  and  judgment  of 
the  law.  The  process  of  outlawry  at  common  law,  against  an 
escaped  prisoner,  put  the  criminal  in  a  position  where  he  could  not 
be  heard  to  assert  any  claim  of  right,  until  the  judgment  of  out* 
lawry  was  reversed  or  set  aside.  We  have  abolished  that  proceed- 
ing by  statute,  but  it  does  not  follow  that  the  convict,  who  outlaws 
himself  by  escaping  from  custody,  can  demand,  as  matter  of  right, 
at  the  hands  of  the  court,  the  statutory  benefits  conferred  on  them 
who  submit  to  the  jurisdiction  and  judgment  of  the  courts. 

The  Court  of  Oyer  and  Terminer  was,  we  think,  justified  in 
refusing  to  proceed  with  the  bill,  because  the  proceedings  would 
be  nugatory.  No  writ  of  error  will  lie  to  bring  the  bill  of  excep- 
tions before  this  court  till  after  judgment  shall  be  prononnced. 
The  defendant  is  preventing  judgment  by  his  unlawful  acts;  and, 
wliile  his  misconduct  keeps  the  case  in  that  position,  the  court  owes 
him  no  duty,  to  perform,  on  his  behalf,  an  act  which  he,  himself, 
renders  wholly  unavailing.  The  bill,  if  settled,  could  not  be 
brought  np  on  certiorari,  without  the  stay  of  judgment  provided 
for  by  statute ;  and  no  judge  would  be  bound,  or  likely  to  grant  a 
certificate  of  probable  cause,  while  the  defendant  was  maintain- 
ing  a  practical  stay  of  all  proceedings  against  him,  by  his 
flight  from  justice.  It  is  insisted  by  the  learned  counsel 
for  the  defendant,  that  Genet  can  only  be  deemed  to  be  and  treated 
as  in  contempt  of  court,  and  that  the  rule  that  one  in  contempt 
will  not  be  heard,  applies  only  to  matters  of  favor,  and  that,  thougit 
adjudged  to  be  in  contempt,  the  party  will  be  heard  on  matters  of 
strict  right,  and  is  entitled  to  be  heard,  if  his  object  is  to  get  rid 
of  the  order  or  other  proceedings  which  placed  him  in  contempt. 
Bnt  the  true  rule,  even  in  such  a  case,  is  that  stated  by  Foloer,  J., 
in  BrinJdey  v.  Bfinklet/y*  **that  a  party  in  contempt,  and 
until  he  is  purged  of  it,  will  not  be  permitted   to  asic  a  favox 

•47N.Y.,4». 
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of  the  court  nor  to  take  any  aggressive  proceedings  against  his 
adversary  f  bat  that  it  is  his  right  to  take  measureB  to  protect 
himself,  and  to  make  any  motion  designed  to  show  that  the  order 
adjudging  him  in  contempt  was  erroneoas.'' 

If  Genet  had  been  adjudged  to  be  in  contempt  for  his  escape 
(which,  perhaps,  might  be  done  under  proper  notice  and  opportu- 
nity to  him  to  show  cause)  he  would  be  at  liberty  to  take  any  steps 
to  remove  that  order,  but  not  to  press  aggressive  proceedings  in 
the  case  against  the  people.  But  he  has  not  been  adjudged  to  be 
in  contempt,  nor  has  any  order  of  that  nature  been  made  upon 
him.  The  refusal  of  the  court  to  proceed,  does  not  depend  on  the 
roles  affecting  contempts,  but  on  the  grounds  above  stated.  It  may 
be  contempt  to  escape  custody  and  flee  the  jurisdiction  of  the 
court ;  but  the  contempt  is  one  which  can  be  readily  removed  by 
the  return  of  the  prisoner ;  and  that  is  the  only  step  open  for  him 
to  take  to  effect  its  removal.  The  suggestion  of  counsel,  that  the 
bill  should  be  settled  and  filed,  to  guard  against  dangers  arising 
from  the  uncertainty  of  life,  is  an  argument  that  he  should  more 
properly  address  to  his  client  to  hasten  his  return,  lest  ho  should 
lose  the  rights  which  his  absence  suspends.  The  court  cannot  pro- 
tect him  against  risks  of  that  character,  occasioned  by  his  own  ille 
gal  conduct. 

The  motion  for  mandanus  should  be  denied. 

B&ADT,  J.,  concurred. 

Motion  denied. 

Huir— You  L  88 
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HANNAH  JANE  HULL  v.  JAMES  K.  SPRATT  aot  JAMES 
W.  BOWNE,  Appellants,  and  VERNON  K.  STEVENSON, 
Respondent. 

Vmide$ — Uen  cf^  for  purehate-maneif  paid — Us  pendnu — uiho  hound  by  Judgmtni 

Ttoownd  <tfUrfUng  of. 

The  defendant,  Sterenson,  brought  an  action  agidnst  the  defendant,  Spratt,  for 
the  spedflc  perf onnance  of  a  contract  for  the  sale  of  certain  real  estate  to  him, 
notice  of  pendency  of  action  being  duly  filed  on  the  2iHh  of  April,  1871,  and  on 
the  10th  of  June,  1872,  a  Judgment  was  entered  in  his  favor  therein,  by  which  it 
was  adjudged,  that,  as  the  defendant,  Spratt,  was  unable  to  specifically  perfonn 
the  said  contract,  the  amount  recovered  thereby,  should  be  a  lien  on  the  surplus 
moneys  arising  ftom  a  sale  of  the  premises  under  a  prior  mortgage  lien,  from  the 
time  of  the  filing  of  the  Ui  pendoru.  On  the  18th  of  Hay,  1871,  the  defendant, 
Bowne,  recovered  a  Judgment  against  SpraU,  which  was  duly  docketed.  The 
premises  having  been  sold  under  a  mortgage  which  was  prior  to  the  rights  of 
either  of  these  parties,  hdd^  that  the  defendant,  Stevenson,  had  a  lien  upon  the 
surplus  moneys  arising  upon  the  sale,  which  was  prior  to  that  of  Bowne,  and 
that  the  Judgment  recovered  by  Stevenson,  was  evidence  of  this  priority  against 
Bowne,  because  the  latter  acquired  his  lien,  under  the  debtor  and  vendor,  after 
the  notice  of  Utpendont  in  the  action  was  filed. 

Appeal  from  an  order  affirmlDg  the  report  of  a  referee,  direct- 
ing the  distribntion*  of  the  surplus  moneys,  arising  on  a  sale  of 
premises,  under  the  foreclosure  of  a  mortgage.  On  the  2d  of 
September,  1870,  the  defendant,  Spratt,  agreed  to  sell  certain 
premises  in  the  city  of  New  York  to  the  defendant,  Stevenson, 
but,  at  the  time  appointed  for  the  delivery  of  the  deeds,  he  was 
unable  to  perform  the  contract  on  ^is  parU  In  April,  1871, 
Stevenson  commenced  an  action  to  compel  the  specific  perform- 
ance of  this  contract,  the  lis  pendens  being  filed  on  the  twenty- 
.ninth  of  April,  and  on  the  10th  of  June,  1872,  a  judgment  was 
entered  in  his  favor,  by  which  it  was  adjudged  that  he  should 
recover  of  Spratt,  the  sum  of  $1,350,  and  the  said  sum  was  declared 
a  lien  on  the  surplus  moneys  arising  from  the  sale  of  the  premises, 
contracted  to  be  sold  under  a  prior  mortgage  lien,  from  and  after 
the  date  of  the  filing  of  the  lis  pendens.  On  the  18th  of  May, 
1871,  the  defendant,  Bowne,  recovered  a  judgment  against  Spratt 
for  (4,452.58|  which  was  duly  docketed.    The  premises  having 
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been  sold  on  the  foreclosare  of  a  mortgage,  prior  to  both  of  these 
jndgmentSi  it  was  referred  to  a  referee,  to  report  as  to  the  proper 
distribution  of  the  surphis  moneys  arising  iipon  the  sale.  He 
reported  that  the  lien  of  the  defendant,  Stevenson,  was  prior  to 
that  of  the  defendant,  Bowne,  and,  his  report  being  oonfirmed  hj 
the  oonrt  at  Special  Term,  the  defendant,  Bowne,  appealed. 

S.  Brewster^  for  the  appellant,  Bowne. 

fP.  B.  Peckham,  for  the  respondent. 

Daktblb,  J. : 

The  respondent's  judgment,  directed  to  be  paid  as  a  prior  lien 
to  the  judgment  recovered  by  the  appellant  out  of  the  surplus 
moneys  arising  from  the  foreclosure  sale,  was  recovered  as  a  specific 
lien  upon  the  fund.  The  action  was  brought  to  eiiforce  the  specific 
performance  of  a  contract  for  the  conveyance  of  the  property,  and 
a  notice  of  Ua  pendens  was  properly  filed  in  it,  before  the  appellant 
recovered  his  judgment.  And,  as  the  property  was  sold  under  the 
foreclosure  of  a  mortgage  superior  to  the  rights  of  either  of  these 
parties,  the  respondent  recovered  a  judgment  for  the  money  he  had 
paid  upon  his  contract  as  a  specific  lien  on  the  vendor's  interest  in 
the  fund.  This  was  equitable  and  just,  because,  by  the  contract,, 
the  vendor  became,  in  effect,  a  trustee  of  the  title  for  the  vendee. 
The  property  was  equitably  his,  so  far  as  the  purchase-price  was 
paid,  and,  to  that  extent,  a  judgment  recovered  against  the  vendor, 
did  not  become  a  lien  upon  it.* 

When  the  appellant  recovered  his  judgment,  it  was  subordinate 
to  the  action  then  pending  in  the  respondent's  favor.  He  had 
previously  filed  notice  of  the  pendency  of  his  action,  which  ren« 
dered  it  the  duty  of  the  appellant  to  take  notice  of  the  proceedings 
ill  it  Indeed,  it  operated  as  notice  to  the  appellant,  whose  rights 
to  proceed  against  the  fund  were  all  afterwards  acquired.  By  the 
judgment  in  the  respondent's  favor,  so  much  of  the  fund  as  was 
necessary  fur  that  purpose,  was  appropriated  to  its  payment.  And, 
sc  far  as  the  appellant  was  concerned,  whose  judgment  simply 

*  Wilkes  V.  Haiper,  2  Barb.  Chy.,  889;  Hatter  of  Howe,  1  Paige,  128. 
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became  chargeable  on  the  interest  of  his  debtor,  it  took  effect  from 
the  time  the  notice  of  the  pendency  of  the  action  was  filed. 

It  was,  therefore,  rightly  held,  that  the  respondent's  specific  lien 
upon  the  fund,  should  be  discharged  before  anything  could  be  paid 
to  the  appellant,  who,  at  most,  had  but  a  general  lien.  And  the 
judgment  was  evidence  against  the  appellant  of  this  priority, 
because  he  acquired  his  lien  under  the  debtor  and  vendor,  after  the 
notice  of  the  pendency  of  the  action  was  filed.  That  was  sufficient 
to  conclude  him  by  means  of  the  respondent's  judgment  afterwards 
recovered  in  the  same  action.* 

But,  by  the  judgment,  the  respondent  was  only  entitled  to  he 
paid  the  amount  recovered  by  him  as  a  lien  upon  the  fund.  And 
that  was  the  sum  of  $1,114.72,  with  interest  from  April  23, 1872, 
while  the  report  of  the  referee,  and  the  order  confirming  it,  awarded 
him  that  amount^  with  interest  from  April  22,  1871.  The  order 
ftnd  the  report  should  be  modified  so  as  to  direct  the  amount  to  be 
paid,  with  interest  from  April  22,  1872,  and,  as  so  modified^ 
affirmed,  without  costs. 

Davis,  P.  J.,  and  Bbadi,  J.,  concurred. 

Order  modified,  and,  as  modified,  affirmed. 


THE  PEOPLE  V.  WILLIAM  J.  SHARKET. 

WrU  terror — eerHorart'— motion  to  diimiU'^j 


A  writ  of  error  allowed  after  Judgment,  and  before  the  escape  of  a  pritooer, 
will  not  be  quashed  on  motion  of  the  people,  though  it  appear  that  after  tha 
allowance  of  such  writ,  the  prisoner  escaped  and  fled  the  Jorisdlctton  of  the  court. 

Motion  to  quash  and  dismiss  writs  of  error  and  certiorari,  issued 
from  this  court  to  the  Oourt  of  Sessions. 

B.  K.  Phe^^  district  attorney,  for  people. 

Wm.  A.  Beach^  opposed. 

•  Code,  §  182 ;  Harrington  v.  Blade,  22  Barb.,  102-161 
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Datib,  p.  J. : 

The  affidavit  in  the  case  shows,  that,  after  judgment,  and  prior  to 
the  escape  from  jail  of  Sharkey,  a  writ  of  error  and  stay  of  pro- 
ceedings were  daly  allowed  by  one  of  the  justices  of  this  coart,  and, 
that  subsequent  to  the  escape,  a  writ  of  certiorari  was  allowed  to 
bring  up  matters  dehors  the  record. 

In  the  case  of  the  application  of  Henry  W.  Genet,*  for  a  manda- 
mus, this  court  have  come  to  the  conclusion  that  the  convict,  who 
thus  escapes  and  remains  a  fugitive,  cannot  require,  at  the  hands 
of  the  courts  or  judges,  any  proceeding  in  his  favor,  or  insist  upon 
any  steps  adverse  to  the  prosecution,  but  that  his  rights  to  act 
adversely  to  the  people,  are  waived  and  suspended  by  his  own 
criminal  conduct. 

The  effect  of  this  act  is  to  leave  the  case  in  sUUu  qnOj  so  far  as 
action  of  the  convict  is  concerned. 

The  conrt  would  not,  therefore,  take  any  action  on  his  motion  or 
behalf.  Bnt  it  does  not  follow  that  courts  may,  on  motion  of  the 
people,  deprive  him  of  the  benefit  of  proceedings  already  taken 
before  his  escape.  We  think,  therefore,  that  the  writ  of  error 
should  not  be  quashed. 

The  certiorari  might  properly  have  been  denied ;  but  as  it  is 
auxiliary  to  the  writ,  and  as  the  court  below  will  not  be  compelled 
to  make  return  to  either  writ,  until  Sharkey  shall  be  again  in  cus- 
tody, within  the  jurisdiction  of  the  court,  we  think  the  better 
course  is  to  deny  the  motion  in  both  its  aspects. 

Brady,  J.,  concurred. 

Motion  denied. 

*  Bee  ante,  p.  Ml 


MEMORANDA 


OF 


OASES   NOT   REPORTED    IN   FITLIj 


JA  MES  BROWN,  Ekspondbnt,  v.  EDWIN  POST,  Afpbllant. 

Affent^'purehaae  qf  princ^paP$  proper^  by^-fraudtUefU  reprtBeniaUona — duanerif 

qf — aeUve  vigUanee — net  reared, 

♦ 

Plaintiff  was  the  owner  of  certain  mining  property,  of  whicli  the  defendant, 
as  hia  agent,  had  .the  care  and  mansgcment.  Being  desirous  of  dispo^ng  of  the 
ftone,  he  entered  into  an  agreement  with  defendant,  whereby  he  was  to  convey 
the  Irondale  and  Denmark  mines,  and  a  note  made  by  one  Condit,  to  defendant 
for  1201,000.  Plaintiff  was  induced  to  enter  into  this  agreement  by  the  repre- 
sentations of  defendant,  that  the  Irondale  mine  could  be  sold  to  one  Popenhausen 
for  $100,000;  it  being  distinctly  understood  between  the  parties  that  the  defendant 
would  realize  the  sum  of  $25,000  for  his  services  in  making  the  sale  and  no  greater 
sum.  At  the  time  this  agreement  was  entered  into,  defendant  had  already  con- 
tracted to  sell  the  Irondale  mine  to  Popenhausen  for  nearly  $200,000.  Plaintiff,  in 
ignorance  of  this  fact,  conveyed  the  Irondale  mine  to  defendant  in  pursuance  of 
the  agreement,  and  he  conveyed  it  to  Popenhausen,  receiving  nearly  $200,000  for 
it.  Subsequently  pliuntiff  discovered  the  fraud  and  brought  this  action  to  have 
the  sale  of  the'  Depmark  mine  canceled,  and  to  recover  the  difference  between 
the  price  for  which  the  defendant  sold  the  Irondale  mine  and  the  amount  paid 
by  him  as  the  purdiase-price  of  it,  including  the  expenses  attending  the  sale  and 
completion  of  the  title  and  a  compensation  to  him  of  $25,000.  BM^  that  he  was 
entitled  to  recover;  that  before  the  defendant  could  lawfully  become  the  pur- 
chaser of  the  property  which  constituted  the  subject  of  his  agency,  his  relations  to 
it  required  thai  he  should  fully  and  fairly  disclose  to  his  principal  all  the  facts 
which  were  known  to  him  tliat  could  be  supposed  to  affect  tlie  terms  on  which 
it  might  be  proper  to  dispose  of  it. 

In  order  to  sustain  such  a  transaction  and  secure  the  sanction  of  a  court  of 
equity  for  it,  the  agent  must  be  able  to  show  it  to  be  fair  and  honest,  and  to  have 
been  preceded  by  the  disclosure  of  what  he  had  ascertained  or  discovered  con- 
cerning its  value  and  propriety,  where  the  principal  has  not  dispensed  with  the 
performance  of  that  duty.* 

*  Riugo  V.  Binns,  10  Peters,  200;  Farman  v.  Brooks,  0  Rich.,  218,  281;  Story's 
Equity  Jur.,  9th  ed. ,  §&  815, 816  a. 
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Before  the  deed  for  the  Irondale  mine  was  received  by  the  purchaser,  intim* 
tions  were  f^vea  to  the  plaintiff*s  counsel  that  the  defendant  had  sold  the  pro- 
perty for  more  than  the  plaintiff  sappoaed  he  was  recdving,  but,  upon  a  paitiil 
inyestigation  being  mode,  the  suspicion  created  by  such  intimations,  was  remored. 
A  more  decided  investigation  might  have  led  to  a  discovery  of  the  truth  before 
the  deed  was  delivered.  HM,  that  the  plaintiff  was  under  no  obligation  to  the 
person  deceiving  him  to  make  such  investigation*  A  person  deceived  by  the 
fraudulent  misstatements  of  another,  owes  him  no  duty  of  active  vigilance  in  the 
discovery  of  the  fact  that  they  are  false;  where,  by  means  of  that  character,  be 
deceives  another  to  his  prejudice,  there  is  nothing  in  the  law  requiring  him  to  be 
protected  against  the  consequence  of  his  wrong,  because  the  person  impoeed 
upon,  did  not  suspect  him  and  adopt  some  means  to  discover  the  imposition. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

John  E.  Burrilly  for  the  appellant. 

Clarkson  JUT.  Potter  and  James  P.  Lowreyy  for  the  respondent 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Westbroox,  J.,  concurred. 

I 

Judgment  affirmed,  with  costs. 


EDWIN    HADLEY,    Appellant,  v.  SAMUEL  C.   BOEHM, 

Impleaded,  etc.,  Respondent. 

DU^iOrge  in  bankruptcy  —  supptementdl  afuwer— order  dOotnng—iui 

appealdbU. 

This  action  was  commenced  in  September,  1871,  Issue  was  Joined  in  November, 
1871,  and  an  affidavit  of  merits  served  December  80, 1871.  The  cause  was  on 
the  calendar  until  January  Term,  1874,  when  an  inquest  was  taken,  and  Judgment 
entered  on  January  sixteenth.  In  Kovember,  1872,  defendant  instituted  proceed- 
ings in  bankruptcy,  and,  on  April,  18, 1878,  received  a  discharge  from  all  Us  debts 
including  the  one  for  which  this  suit  was  brought  Defendants  attorneys,  when 
advised  by  him  of  his  proceedings  to  be  discharged,  understood  him  to  instnict 
them  that  they  should  give  the  case  no  farther  attention,  and  they,  acting  upoi 
this,  allowed  the  inquest  to  be  taken. 

•  Baker  ▼.  Bpencer,  47  N.  Y.,  MBi 
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The  plaintiff  had  notice  of  such  proceedings.  The  defendant  haying  receiTed 
his  diachaige,  and  folly  relying  on  the  same  as  ending  the  suit,  paid  no  attention 
to  it  until  he  learned  that  Judgment  had  been  entered  against  him,  when  he  applied 
to  bare  the  Judgment  set  aside,  and  for  leave  to  file  a  supplemental  answer,  setting 
up  his  discharge.  Meld,  that  upon  these  facts,  the  order  granting  the  application 
wtf  proper;  and  AM,  further,  that  the  order  being  discretionary,  was  not  appeal- 
able.* 

Afpsal  from  an  order  made  at  Special  Term,  setting  aside  a 
de&nlt  taken  at  circuit,  and  allowing  the  defendant,  S.  0.  Boehm, 
to  file  a  supplemental  answer,  setting  up  his  discharge  in  baok- 
raptcy,  which  was  obtained  since  serving  his  original  answer. 

B,  F.  Wtitsarij  for  the  appellant. 

Salter  dk  Cowing^  for  the  respondent 

Opinion  by  Bsadt,  J. 

Dayis,  p.  J.,  and  Daniels,  J.,  concurred. 

Order  affirmed,  with  ooets. 


ALEXANDER  H.  SEAYER   and  another,  Appellants,  v. 

GEORGE  MOORE,  Respondent. 

FranidulefU  tlipukUion  —  moHon  to  mt  atide. 

Tbe  plaintiffs  applied  for  an  order  setting  aside  a  stipulation,  made  in  this  action, 
Tacating  an  order  of  arrest,  alleging  in  their  affldarits  that  their  former  attorney, 
who  signed  the  stipulation,  had  no  authority  fh>m  either  of  them  to  malLo  it,  and 
that,  for  the  purpose  of  obtaining  thirty  dollars,  he  willfully  and  oomiptly 
stipulated  away  their  rights  herein;  that  there  are  entries  in  the  register  of 
defendaaf  s  attorney,  showing  that,  on  the  6th  June,  1870,  such  attorney  made  an 
igreement  with  the  plaintiffs'  attorney  to  pay  him  thirty  dollars  for  a  stipulation 
to  dSsdbarge  the  order  of  arrest,  and  that  he  did  pay  that  sum  on  that  date  fur 
saidatfiHilation;  and  that  plaintiffs  had  Just  been  informed,  by  their  present 
attorn^,  of  the  signing  of  the  stipulation  by  their  former  attorney.  The  court 
held  thai  the  affldarit  of  defendant's  attorney  did  not  satisfactorily  meet  the 

•MedtNuy  t.  8wan,  46  K.  T.,  800;  MUIard  ▼.  Van  Brunt,  17  Abb.,  810;  Wait's 
Ann.  Code,  881. 
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charge  and  that  the  stipulation  should  be  annulled,  but  without  prejudice  to  tlie 
■herlff,  who  was  released  hj  the  order  made  upon  it  from  aU  respoDsibilitr. 

Appeal  from  an  order  denying  a  motion  to  sot  aside  a  stipuktioi 
made  in  the  action  vacating  an  order  of  arrest. 

Charles  J.  Guiteauy  for  the  appellants. 

Horatio  iT.  Walker^  for  the  respondents. 

Opinion  by  Bradt,  J. 

Datis,  p.  J.y  and  Daniels,  J.,  concnrred. 

Order  reversed  with  costs ;  stipulation  and  order  entered  upon  it 
set  aside  without  prejudice  to  the  rights  of  the  sheriff  acquired 
by  its  entry. 


ROBERT  GOELET  v.  THOMAS  MoMANUS  ahd  othebs. 

Surpitu  monsyi — rMorcUngaet — unrecorded  mortgagee — bona  fde  pwiiiMer, 

On  the  10th  of  April,  1871,  W.  Jeremiah,  the  owner  of  certain  real  estate, 
executed  his  bond,  secured  by  a  mortgage  upon  said  premises,  for  $8,000,  to  J. 
Jeremiah,  who,  on  the  36th  of  July,  1871,  delivered  the  same  to  one  Moi|^ 
On  September  18, 1871,  W.  Jeremiah  conveyed  the  premises  to  Mary  Add,  wife 
of- John  Jeremiah,  without  consideration,  the  grantee  having  actual  knowledge  of 
thtf  mortgage  then  held  by  Morgan,  and  the  consideration  he  had  paid  for  it  The 
deed  to  Mary  Ann  Jeremiah  was  recorded  October  5, 1871.  On  October  28,1871. 
John  Jeremiah  executed  a  written  assignment  of  the  bond  and  mortgage  to 
Morgan,  and,  on  January  3,  1872,  the  mortgage  and  assignment  were  recardoi 
On  the  16th  of  January,  1878,  Mary  Ann  Jeremiah  executed  a  mortgage  np«>B 
the  premises  to  one  Andrews,  for  $2,000,  who  assigned  it  to  one  Herman  on  the 
twenty-second  of  the  same  month,  the  mortgage  having  been  recorded  on  the 
twenty-flrst.  Herman  had  no  notice  of  the  first  mortgage,  except  such  con- 
structive notice  as  was  given  by  the  record.  HM^  that  when  Morgan  pot  bis 
mortgage  on  record,  January  2, 1872,  it  was  a  complete  and  perfect  lien,  and  tbat 
the  lien  acquired  by  HemuLU,  under  the  mortgage  to  Andrews,  was  subsequent 
thereto.* 

*  The  cases  of  Tan  Rensselaer  v.  Clark,  17  Wend.,  35;  Riogv.  RIcbsrdsoD 
8  Keyes,  450,  and  Schutt  v.  Large,  6  Barb.,  878,  followed. 
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Appeax  from  an  order  of  the  Special  Term,  confirming  a  report 
of  a  referee  on  distribution  of  surplus  moneys. 

Blumenatid  i&  Ascher^  for  the  appellant. 

T  D.  Peltan^  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

Daniels  and  Bsadt,  JJ.,  concurred* 

Order  affirmed,  with  costs. 


MORRIS  HIGGINS,  Plaintiff  in  Erbob,  v.  THE  PEOPLE, 

ETC.,  Defendants  in  Ereob. 

IndkifMnt — rcape — faiaeietUmony — ejfbet  cf  viken  vnOfuXdy  m  —  mrgivMiy  — 

immateriaJliUy  €f. 

On  the  trial  of  an  indictment  for  rape,  the  Judge  charged  the  jaiy  that  if  they 
belieyed,  from  all  the  evidence,  that  the  complainant  was  not  a  virgin,  it  did  not 
lessen  the  crime  in  the  slightest  degree.    HM^  to  be  a  correct  charge. 

In  case  of  rape,  if  the  party  raped  conceal  the  fact  for  any  considerable  time 
after  an  opportunity  to  explain,  except  from  fear,  this  and  like  circumstances 
afford  a  strong,  though  not  conclusive,  presumption  that  her  testimony  is  feigned.* 

It  is  not  true,  as  a  rule  of  law,  that  if  the  complainant  has  been  contradicted 
by  competent  and  reliable  witnesses  in  any  one  of  the  material  facts  sworn  to  by 
her,  the  jury  should  discredit  her  testimony  in  every  particular, \ 

The  rule,  fiUse  in  one  thing  false  in  all,  only  appUes  when  the  witness  wilfully 
or  designedly  testifies  falsely. 

Weit  of  error  to  the  Court  of  General  Sessions  of  the  Peace, 
held  in  and  for  the  citj  and  coantj  of  Kew  York. 

William  F.  Howe^  for  the  plaintiff  in  error. 

B.  K.  Plidp8j  district  attorney,  for  The  People. 

Opinion  by  Beadt,  J. 

Daniels  and  Wbstbboos,  JJ.,  concurred. 

Judgment  affirmed. 

•1  Hale,  03^-685;  1  Hawk.  C,  41-«i0;  1  Arch.  Cr.  Pr.  &  Fl.,  169,  7th  ed 
\  WUkins  V.  Earle,  44  N.  T.,  172. 
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THOMAS    HOLLOWAY,    Ebspondent,    v.    BENJAMIN   F. 

STEPHENS,  Appellant. 

BaMrmd  cf  Judgment — rettihUion  cf  money  coUeded  under — jCjpidatfm — toU  m 

against  pubUc  poUey, 

A  judgment  was  entered  in  this  action  in  fayor  of  the  defendant,  ftom'whicli 
the  plaintiff  appealed  to  the  General  Tenn,  where  it  was  reversed,  and  a  new 
trial  ordered. 

Pending  the  appeal,  the  defendant  proceeded  to  collect  the  Judgment  \xj  execa- 
tion  and  levy,  and  the  appointment  of  a  receiver  of  the  plaintiff's  property.  Cer- 
tain property  of  the  plaintiff's  was  sold  on  execution  under  an  agreement  made 
between  the  defendant  and  plaintiff's  agent,  who  was  the  defendant's  receiver, 
that  the  money  should  not  lie  restored  in  case  the  Judgment  was  reversed,  sod 
that  plaintiff's  agent  should  be  permitted  to  purchase  and  become  the  owner  of 
the  property  thus  sold.  After  the  reversal  of  the  Judgment  at  General  Term,  an 
order  was  made  directing  the  restitution  to  the  plaintiff  of  the  amount  collected 
under  the  Judgment  Hdd^  that  the  order  was  correct;  that  the  agreement 
)i)etween  plaintiff's  agent  and  defendant  was  void,  as  against  public  policy,  as  it 
in  effect  provided  for  transferring  the  property  of  the  principal  to  the  agent,  sod 
that  it  was  not  binding  upon  the  plaintiff. 

Appeal  from  an  order,  directing  restitution  to  the  plaintiff,  of 
property  collected  under  a  judgment  which  had  been  reversed. 

Tiiua  B,  Eldridgej  for  the  appellant. 

John  OUnton  Orayy  for  the  reapondent 

.  Opinion  by  Daniels,  J. 

Dayib,  p.  J.,  and  Bsadt,  J.,  concarred. 

Order  affirmed,  with  costs. 
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ALBERT  J.   SMITH,  Respondbnt,  v.  JOHN   BODINE  Aifm 

0THEB8,  Appellants. 

Motion  to  amend  anawer — uhon  denied — iaehes — diaoretiofu 

When  a  caise  has  been  long  pending,  and  is  on  the  second  trial  before  a  referee, 
and  when  the  evidence  given  on  the  preceding  trial,  subjects  the  affidavit,  made  in 
support  of  the  application  for  leave  to  amend  the  answer,  to  grave  suspicions  Sb 
to  the  correctness  of  its  statements,  the  court  will  consider  such  circomstances  on 
such  an  application. 

Whether  an  amendment  to  a  pleading  should  be  allowed  or  not,  has  bean 
confided,  by  the  provisions  of  the  Code,  very  much  to  the  discretion  of  the  court 
hearing  the  motion.  And,  ordinarily  the  exercise  of  that  discretion  is  not  after- 
wards the  subject  of  review  by  the  General  Term,  upon  appeaL 

Appeal  from  an  order  denying  leave  to  amend  an  answer, 
by  adding  an  allegation  materially  changing  the  effect  of  an 
admission,  made  as  to  the  amount  of  compensation  due  to  the 
pldntiff  for  his  services. 

Cyrus  LawtoUy  for  the  appellants. 

Henry  NiodUy  for  the  respondent. 

Opinion  by  Daniels,  J. 

Order  affirmed. 


THOMAS  M.  TYNG,  Appellant,  t?.  THE  UNITED  STATES 
SUBMARINE  AND  TORPEDO  BOAT  COMPANY, 
Respondxnt. 

Motion  for  reargumeni — denied. 

This  case  was  decided  at  the  March  term,  the  opinion  being  delivered  by  D anibls 
J.,  and  reported  ante,  at  page  161.  At  this  term,  a  motion  for  a  reaigument  was  made 
■ubstantially  for  the  reason  that  the  patents  procured  by  the  plaintiff  were  deliyered 
loathe  defendant,  and  that  this  action  for  the  money  paid  by  the  plaintiff  in  procur- 
ing them  may  be  sustidned,  even  though  they  were  not  procured  under  its  employ- 
ment, or  the  money  paid  at  its  request  The  referee  found  that  the  patents  never 
were  delivered  to  the  company.  And  the  court,  upon  a  review  of  the  evidence, 
Md,  that  it  was  not  suf&cient  to  authorize  them  to  reverse  this  finding.  For  this 
nason,  and  because  it  appeared  from  ilie  plaintiffs  own  testimony  that  the 
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defendani  was  only  to  pay  as  soon  as  any  money  was  received  in  the  treasury,  and 
tiiat  no  money  ever  was  received,  the  motion  for  a  i;pargument  was  denie-L 

S.  E.  DavisSy  Jr.^  for  the  motion. 

,  opposed. 

Opinion  by  Daitiels,  J.      * 
Davis,  P.  J.,  concurred. 
Motion  denied,  with  costs. 


GEORGE  SLOANE,  Respondent,   v.  WILLIAM  ELMER, 

Appellant. 

Damages — servant —  UabiUty  qf  principal  fir. 

This  action  was  brought  to  recover  damages  for  injuries  to  plaintiff 's  wife  and 
Bon,  and  to  his  carriage,  by  a  collision  alleged  to  have  occurred  through  the 
negligence  of  defendant's  servant  At  the  trial,  the  defendant  introduced  evi- 
dence to  show  that  he  was  not  the  owner  of  the  horses  and  carriage  which  had 
caused  the  injury,  nor  the  master  of  its  driver.  The  judge,  having  left  to  the 
)ury  the  question  of  the  ownership  of  the  horses  and  carriage,  was  requested  to 
charge  "  that  if  they  find  the  coachman  was  not  the  servant  of  the  defendant, 
but  WAS  in  the  employ  of  Mrs.  Hunt  (one  of  the  occupants  and  the  aUeged  owner 
of  the  carriage),  they  cannot  find  for  the  plaintiff,"  and  declined  so  to  charge. 
Held^  that  his  refusal  so  to  do'  was  error.  The  liability  of  the  defendant  depended 
entirely  upon  the  fact  that  the  coachman  was  his  servant,  and  the  question  of  the 
ownership  of  the  carriage  and  horses  was  only  material  as  it  tended  to  prove 
or  disprove  this  fact. 

Appeal  from  a  judgment,  entered  in  favor  of  the  plaintiff,  on 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  to  set 
aside  the  verdict. 

TittM  B.  Eldridge^  for  the  appellant. 

•    A.  R.  I}j/eU  and  R.  W.  Townsend^  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

Daniels  and  Lawbenoe,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 
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PATMOK  BLATTER  Y,  PLAnrriFr  is  Ebbob,  v.  THE  PEOPLE, 

Bxa,  Dbfendants  in  Ebbob. 

CSuurge  qf  theamrt — made  ai  prii(mer'9  requsti — eannoi  (tftenoartb  he  cH^jeeted  t9  bff 


Writ  of  error  to  reyiew  the  conviction  of  the  plaintiff  in  error,  at  the  Court  of 
General  Sessions,  upon  an  indictment  for  an  aasanlt  with  intent  to  kill  Before 
the  case  was  submitted  to  the  Jury,  the  prisoner's  counsel  requested  the  court  to 
cUaige  that  he  could  not  be  convicted,  under  the  indictment,  for  an  assault  with 
a  sharp,  dangerous  weapon »  with  intent  to  do  bodily  harm,  and  the  court  so 
charged.  Eetd,  that  the  charge  having  been  made  at  his  request,  he  could  not 
afterwards  object  to  it,  although  it  was  clearly  erroneous;  nor  could  he  have  been 
prejudiced  by  this  error,  as  the  Jury  have,  by  their  verdict,  negatived  the  idea 
that  the  crime  coounitted  by  him  was  anything  less  than  that  charged  in  the 
mdictment. 

Writ  of  error  to  review  the  conviction  of  the  plaintiff  in  error, 
for  assaolt  with  intent  to  kill,  at  the  Febrnary  Term  of  the  Court 
of  General  See&ionB  of  the  city  of  New  York. 

Willianh  F.  Kimtzmg^  for  the  plaintiff  in  error. 

Bmj.  K.  Phdp9y  district  attorney,  for  the  defendants  in  error. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  B&adt,  J.,  concurred. 

Conviction  affirmed. 
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ANDREW    SOHER,    Rbspondbnt,   v.   JAMES    0.    FARGO, 

Trustee  bto.,  Appellant. 

SuppUm&ntal  eamplairU — lea/oe  €(f  court  nto&uofry  to  MrM. 

The  plaintiif  in  this  action,  four  montlis  after  the  service  of  the  answer,  serred 
an  amended  summons  and  a  supplemental  complaint,  without  obtaining  any  leave 
of  court,  either  ex  parte  or  on  motion.  HM^  that  this  should  be  set  aside;  that  the 
right  to  serve  a  supplemental  complaint  is  not  an  absolute  one,  but  rests  in  the 
sound  discretion  of  the  court,  and  it  cazmot  be  served  without  leave  of  the  coort 
first  obtained. 

Beach  V.  BeynoUU  (68  K.  T.,  1)  followed. 

Appeal  from  an  order  made  at  the  Special  Term,  dcDjiog  a 
motion  to  vacate  and  set  aside,  as  irregular  and  nnauthorized,  an 
amended  summons  and  a  supplemental  complaint. 


Hamilton  Cole^  for  the  appellant. 

£.  Z.  AndrewSy  for  the  respondent. 

Opinion  by  Bbadt,  J. 

Davis,  P.  J.,  and  Dahiels,  J.,  ooncnnred. 

Order  reversed,  with  coslib 
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WnjJAM    O'TOOLE,    Rjibpondent,   v.    P.    GARVIN    ahd 

0THEB8,   ApPBLLAOTS. 

Anno&r — ammdmenii  to — when  aUcioed — ttiaereticnu 

Appeal  from  an  order  denyiDg  a  motion  for  leave  to  amend  the 
answer.  This  case  was  before  the  last  General  Term,  held  in 
March,  *  and  it  was  then  decided  that  the  defense  interposed  by 
the  defendant,  that  the  plaintiff  had  carried  on  business  under  a 
firm  title  in  violation  of  3  Revised  Statutes  (5  ed.,  978,  §§  42, 43),  not 
having  been  set  up  in  the  answer,  could  not  be  proved  upon  the 
trial.  Subsequently  a  motion  was  made  for  leave  to  amend  the 
answer,  by  setting  up  this  defense,  which  was  denied.  The 
General  Term  affirmed  this  order,  holding  that  the  application  was 
addressed  to  the  discretion  of  the  court,  and  that  the  amendment 
was  not  meritorious,  the  defense  which  the  defendant  sought  to 
interpose  being  a  purely  technical  one. 

j&l  D.  McCarthy^  for  the  appellant 

JD.  11.  Porter,  for  the  respondent. 

Opinion  by  Bradt,  J. 

Dayis,  F.  J.  and  Daniels,  J.,  concurred. 

Order  affirm  ed,  with  costs. 

*  See  aifUe^  p.  9SI» 
HuK— Vol.  L  40 
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LOUISE  H.  SERVOSS  aistd  another,  Appellants,  v.  WILMEB 

S.    WOOD    AND   OTHERS,   EzBCUTOBS    OF    THE    LaST    WiLL    AND 

Testament  of  SILAS  WOOD,  Deoeased,  Resfondbsts. 

SuppUmenUU  amw&r — itaitUe  of  UmUaUon — laehsL 

Action  commeDced  by  plaintUTs  testatrix,  to  have  a  conveyance  of  land  made 
to  defendant's  testator,  declared  a  mortgage.  Pending  a  reference,  all  of  the 
original  plaintiffs  and  two  of  the  defendants  died.  An  amended  supplemental 
complaint  was  serred  April  16, 1872,  to  which  an  answer  was  served  May  7, 1873. 
This  answer  set  up  the  statute  of  limitations.  The  original  referee  having 
died,  the  action  was,  by  consent,  again  referred,  and  the  trial  conunenoed  before 
the  new  referee.  A  motion  was  then  made  by  plaintiffs,  to  have  that  portion  of 
the  amended  answer,  which  set  up  the  statute  of  limitations,  stricken  out  J3eU, 
that  the  motion  was  properly  denied,  on  the  ground  of  laches,  a  year  and  nine 
months  having  elapsed  after  service  of  the  answer  before  making  the  motion. 

Appeal  from  an  order  denying  a  motion  to  strike  oat  so  much 
of  the  several  answers  of  the  defendants  herein,  as  set  up  the 
statute  of  limitations. 


jP.  0.  Cantine^  for  the  appellant. 

Flamen  B.  Candler^  for  the  respondent 

Opinion  per  Curiam. 

Present,  Davis,  P.  J.,  and  Bbady  and  Daniels,  JJ. 

Order  affirmed,  with  costs. 
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JOHN  BRENNAN,  Appbllajtt,  v.  THE  MAYOR  OF  THE 
CITY  OF  NEW  YORK,  Rkspondknt. 

Prineipie  of  stare  deMt — importanoe  of — uhen  departed  firotn. 

In  this  action,  brought  by  the  plaintiff  to  recover  for  senrioos  rendered  as  an 
officer  in  the  Court  of  Common  Pleas,,  his  appointment  as  such  having  been  made 
under  and  by  virtue  of  section  9,  of  chapter  882,  of  the  Laws  of  1870,  the  com« 
plaint  was  dismissed  at  the  triaL  JS^fd,  that  as,  when  this  case  was  before  the 
Oeueral  Term  on  a  former  appeal,  the  act,  under  which  the  plalntifl  was  appointed, 
was  declined  unconstitutional,  and  from  that  decision  no  appeal  was  taken,  the 
order  should  be  affirmed,  on  the  principle  of  stare  deeme. 

That  principle  is  one  of  great  importance  in  the  administration  of  Justice,  and 
should  not  be  departed  from,  except  in  extreme  cases  founded  upon  some  change 
in  the  law  of  the  land,  either  by  legislation  or  by  courts  of  last  resort,  or  wlien 
the  court  is  satisfied  that  an  erroneous  conclusion  has  been  declared. 

Appbal  from  a  jadgment  entered  in  favor  of  the  defendant, 
upon  an  order  dismissing  the  plaintiff's  complaint,  made  at  the 
trial  of  the  case  at  the  circuit. 

FVankUn  Bartletty  for  the  appellant. 

E.  Ddojfidd  Smithy  corporation  counsel,  for  the  respondent. 


Opinion  by  Bbadt,  J. 

Dayis,  p.  J.,  and  Daniels,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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SULLIVAN  FOREHAND,  Appellaot,  v.  WILLIAM  P. 
COLLINS,  Implbadbd  with  A.  J.  Mbllen  and  anotheb, 
Respondents. 

Venue— Code,  g§  125,  126. 

In  this  case,  an  application  was  made  to  change  the  ventie  from  the  citf  and 
county  of  New  York,  to  the  county  of  Suffolk.  The  defendant,  Mellen,  resided  in 
the  city  of  New  York,  and  the  defendant,  Collins,  who  alon  e  appeared  and  served 
an  answer,  resided  in  Suffolk  county,  the  plaintiff  and  the  remaining  defendant 
being  non-residents.  BM^thst  the  venue  was  properly  laid;  that  the  plaintiff 
had,  under  section  125  of  the  Code,  the  option  of  selecting  the  place  of  trial,  sa 
between  the  two  defendants,  and  that  the  fact  that  Collins  was  the  only  defendant 
who  appeared  in  the  action,  did  not  affect  the  question.  The  statute  does  not  diir 
tinguish  between  those  who  appear  and  those  who  do  not 

Appeal  from  an  order  made  at  Special  Term,  changing  the  venae 
ill  the  action,  from  the  city  and  county  of  New  York,  to  the  coonty 
of  Suffolk. 

John  Sherwoody  for  the  appellant. 

y  for  the  respondent. 

Opinion  by  Beady,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  reversed^  with  costs. 


EDMUND  W.  U0LME8,  Respondent,  v.  SAMUEL  M.  PET- 
TENGILL  ixD  JAMES  H.  BATES,  Appellants. 

EMenee  of  custom  naC  admiefible  to  va/ry  terme  of  epeeieU  eoiUraeL 

In  an  action,  brought  by  the  plaintiff  to  recover  for  service  rendered  in  intro- 
ducing customers  to  the  defendants'  advertising  agency,  at  the  trial  of  wliichf 
both  plaintiff  and  defendants  swore  to  a  special  contract,  under  which  the  plaintiff 
did  business  for  the  defendants,  althou3h  they  did  not  agree  as  to  its  diarKteif 
the  following  question  was  put  by  defendantr'  oouns<)l:  ''Are  you  acquainted 
with  the  custom  of  defendants'  house  in  respect  to  tbeir  det^ing*  wllh  canvatten!" 
and  excluded  by  the  referee.  EM,  that  its  exclusion  was  projier-  t^t  eridenoe 
was  not  admissible  to  show  that  the  house  had  a  custom  in  respecS  tr  dp«lin<i 
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wiUi  canrassers  which  was  supposed  to  be  more  consistent  with  the  testimony  of 
the  defendants,  as  to  the  contract,  than  with  that  of  the  plaintiff. 

App£al  from  a  jaJgment,  entered  in  favor  of  the  plaintiff|  npon 
the  report  of  a  referee. 

Amos  O.  HvU,  for  the  appellants. 

Walter  S,  Cowlesj  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

Danibls  and  Westbbook,  J  J.,  concurred. 

Judgment  affirmed. 


THOMAS  HOPE,  Ebspondeot,  v.  CHARLES  E.  LAWRENCE 

AND  ANOTHER,  APPELLANTS. 

Ckmvenion — pledgee  of  etoek. 

A  sale  by  a  pledgee,  without  authority,  or  for  non-compliance  with  a  demand 
which  the  pledgee  lias  no  right  to  make,  or  after  a  tender  of  the  debt  for  which 
the  pledge  is  held,  is  a  conversion.  Plaintiff  sued  the  defendants  for  the  conver- 
sion of  certain  shares  of  bank  stock,  held  by  defendants  as  collateral  security  to  a 
debt  due  them  on  account  of  gold  purchased  for  plaintiff.  The  Jury  found  that 
plaintiff  had  given  an  absolute  order  to  the  defendants  to  sell  at  217,  at  which 
price  they  might  have  sold,  but,  claiming  the  order  to  be  discretionary,  they  failed 
to  do  so,  and  the  gold  was  subsequently  sold  at  2071.  Plaintiff  tendered  a  sum 
Bufflclent  to  pay  the  balance  of  the  account,  if  the  gold  had  been  sold  at  317. 
EM,  that  a  sale,  after  such  tender,  was  a  conversion,  and  that  plaintiff  was  enti- 
tled to  recover  the  value  of  the  stock  sold,  after  deducting  the  actual  indebtedness, 
for  which  it  properly  stood  in  pledge. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
verdict  of  a  jury. 

S,  C.  OonahUy  for  the  appellants. 

A.  a.  Dyett^  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

Dahixlb  and  Westbbook,  J  J.,  concurred. 

jrodgmant  affirmed. 
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OHAELES    E.    IIADDEN,    Eb8poni>b»t,    v.    FRANCIS 

HOUGHTALING,  Appbllaot. 

JSmdenee — eitperi — opinion  qf. 

This  action  was  brought  to  recoTer  for  materials  and  work,  Ihmished  and  per- 
formed by  the  plaintiff  in  repairing  defendants  house.  At  the  trial,  defendant 
attempted  to  prove  the  condition  of  the  premises.  Immediately  previous  to  the  time 
the  work  was  performed.  JTM,  that  the  evidence  was  properly  excluded,  as  iirele- 
vant  and  immaterial.  A  witness,  called  by  defendant,  was  asked  by  hini,  bow 
many  days  it  would  take,  in  his  opinion,  to  perform  the  work  set  out  in  the  bill  of 
particulars.  HM,  that  the  evidence  was  properly  excluded,  becaase  it  did  not 
appear  that  the  witness  had  examined  the  work  done  for  the  purpose  of  estimat* 
ing  the  number  of  days'  work  required  to  perform  it 

'  Appeal  from  a  jadgment  in  favor  of  the  plaiatiff,  entered  upon 
the  report  of  a  referee. 

Whitehead  H.  Van  Wyck^  for  the  appellant. 

S.  Z,  MacomheTj  for  the  respondent. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Bbadt,  J.,  concnrred. 

Judgment  affirmed  with  costs. 


Five  Omms. 

EDWARD  S.   INNES,  Respondent,  v.  MARQARET  PUB 

CELL,  Impleaded,  etc..  Appellant. 

Appeal — pleadings — making  more  definite — order  made  by  dtfauit — notreeieuM. 

The  Special  Term  ordered  that  the  defendant's  answers  be  made  more  definite 
After  the  expiration  of  the  time  to  amend,  the  plaintiff  moved,  on  notice,  to 
strike  out  the  answers,  and  for  Judgment.  The  defendant  did  not  appear,  and 
tlie  motion  was  granted  by  default,  and  Jadgments  entered  for  plaintiff.  Tnm 
these  judgments  defendant  appealed.  Seld,  that  the  order  strildng  out  tb« 
answers,  having  been  granted  by  default,  is  not  reviewable  on  appeal,  wad 
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that,  under  such  circumstances,  the  court  would  not  regard  the  answers  af 
remstated,  for  the  purpose  of  reviewing  the  orders  to  make  the  answers  more 
specifia 

Motion  to  dismiss  appeal. 
Mr.  VenvtUy  for  the  motion. 
Mr.  AmoiiXj  for  the  appellant. 
Opinion  by  Davis,  P.  J. 
DoNOHUB,  J.,  concurred. 
Appeal  dismissed,  with  costs. 


WILLIAM    PALEN,   Rbobtvbr   of    HENRY   BANGE, 
Appellant,  v.  EZRA  L.  BUSHNELL,  Rbspondbnt. 

Ikbier — (usiffnmeni  qf  property  to  wediior  for  bene/U  €f — reeoceryin  $tuh  comb— 

amourU  of —  by  receiver. 

When  the  eridence  shows  that  the  debtor  transferred  property  to  his  creditor 
not  only  to  pay  the  debt  due  him,  but  for  the  purpose  of  prerenting  his  other 
creditors  from  appropriating  any  part  of  it  to  the  payment  of  debts  due  them- 
selves, held,  that  the  creditor  should  be  required  to  pay  over  all  the  property 
reoeired  in  excess  of  his  claim. 

Appeal  from  judgment,  entered  on  the  report  of  a  referee  in  the 
Supreme  Court,  in  favor  of  defendant. 

^.  H.  Sherman^  for  the  appellant. 

John  H.  Strahan^  for  the  respondent. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Donohue,  J.,  concarred. 

Judgment  reversed ;  new  trial  ordered. 
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EDWARD   K    WINSHIP,  Appbllant,  v.   CAROLINE  F. 

WINSHIP,  Rbspondbnt. 

» 

Ducreiion. 

Appbal  from  an  order  vacating  an  order  entered,  discontiiiniDg 
the  action. 

The  General  Term  held  that  the  application  to  vacate  the  order 
was  addressed  to  the  favor  and  discretion  of  the  conrt,  and  that  as 
there  was  sniBcient  in  the  papers  to  warrant  the  conclnsion,  that 
the  defendant  had  consented  to  the  discontinuance,  under  a  mla- 
apprehension  on  her  part,  the  order  was  properly  granted. 

Sodges  ds  Meehery  for  the  appellant. 

S.  0.  D&nisony  for  the  respondent. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  B&adt,  J.,  concurred. 

Order  affirmed,  with  costs. 


ANTHONY  POLLOK,  Rbspondbnt,  v.  JOHN  S.  SHULTZE, 
AS  Keoeiveb  of  the  Novelty  Ibon  Wobks. 

LkUbUUy  cf  corporalUon  for  eofnJtrad*  if  it$  diredon. 

The  president  and  vice-president  of  the  Novelty  Iron  Woiln,  having  fbll 
authority  to  employ  such  persons,  as,  in  their  Judgment,  were  neoeasary  in  and 
abont  the  business  of  the  company,  and  the  company  having  resolved  to  enter 
upon  the  business  of  manufacturing  water  meters,  of  the  kind  invented  by  one 
Van  Duzen,  hM,  that  it  was  within  the  scope  of  their  authority  to  secure  a  patent 
in  the  name  of  Van  Duzen,  of  his  invention,  and,  for  this  purpoae,  to  emploj 
plaintiff  to  counsel  and  advise  the  company  in  relation  to  the  aidd  meter,  and  to 
obtain  a  patent  therefor,  and  that  the  corporation  were  liable  for  hia  serrioes,  ren- 
dered in  pursuance  of  such  employment. 


IN  THE  MATTER  OF 821 


FiBflT  Dbpabtmsnt,  Mat  Tebm,  Wt4u 


Appeal  from  a  judgment|  entered  in  favor  of  plaintiff|  on  the 
report  of  a  referee. 


'  1 


John  i\r.  Whiting^  for  the  appellante. 
£.  F,  Lee^  for  the  respondents. 
Opinion  by  Davis,  P.  J. 
Dakikls  and  Westbbook,  JJ.,  concnrred. 


Judgment  affirmed. 


In  thk  Mattbb  of an  Attosnet  and 

Coun8six>r-at-Law. 

AUomeif  — prqfntiowA  mUoonduet — dJigualf/tel  from  praeUdng. 

m 

Respondent  appeared  in  this  matter,  in  answer  to  an  order  to  show 
canse  why  his  name  should  not  be  stricken  from  the  rolls,  and  he  be 
disqualified  from  practicing  his  profession,  or  otherwise  punished  for 
professional  misconduct  The  court,  after  an  examination  of  the 
evidence,  concluded,  in  vie^  of  the  respondent's  positive  denials 
and  explanations,  that  it  was  not  sufficient  to  justify  the  respond- 
ent's degradation  and  punishment ;  that  the  proceeding  was  penal, 
and  should  be  sustained  by  evidence  free  from  serious  doubt. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Donohite,  J.,  concurred. 

Motion  denied. 
Hun— Vou  L  41 
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MARIAN  Q.  CATLIN,  Respondent,  v.  WILLIAM  H.  CAT- 
LIN, Appellant^ 

Diwrce — moUon  to  reopen  eaae — denied. 

Appeal  from  an  order,  denying  a  motion  to  reopen  the  case 
before  the  referee,  and  permit  the  defendant  to  answer.  The  action 
was  brought  to  obtain  a  divorce,  on  the  ground  of  adultery.  Tbo 
court  affirmed  the  oi*der,  on  the  ground  that  the  affidatrit  of  defend- 
ant was  entirely  insufficient,  and  was  not  even  accompanied  by  an 
affidavit  of  merits. 


'.  P.  Staffardy  for  the  appellant. 


J.  T.  DavieSj  for  the  respondent. 
Opinion  by  Davis,  P.  J. 
Beabt  and  Daniels,  J  J.,  concurrecL 
Order  affirmed^  with  ooata*  ^ 
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JANE  PATTERSON,  Exromxix,  bto.,  .  RioForaBNT,  v.  WIL- 
LIAM PATTERSON,  Appkllakt. 

8a-^^affaituteaBemU(Mr8^%  23,  tUle  2,  efuipier  6,  part  8,  Becised  SUiititm. 

In  an  action  brought  by  an  executor  upon  a  cause  of  action  arising  after  the 
decease  of  the  testator,  the  defendant  cannot  set  off.  a  demand  against  the  testator, 
even  although  such  demand  existed  at  the  time  of  the  testator's  death. 

In  order  to  authorize  such  set-off,  the  demand  must  not  only  be  sued  by  the 
executor,  but  it  must  be  upon  a  cause  of  action  which  had  accrued  at  the  time 
of  the  decease  of  the  testator  or  intestate.* 

Appeal  from  a  jadgmeat  in  &vor.of  pUintiffi. 
John  Totonshend,  for  the  appellant. 
Sterne  Chittendefi^  for  the  respondents 
Opinions  by  Danxsls  and  Lawbxnob,  JJ. 
Dayib,  p.  J.,  concurred. 
Judgment  affirmed.  . , 

* Herritt  ▼.  Seaman,  6  Barb.,  880;  Id.,  6  K.  Y.,  168,  followed.  * 
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PHILO    T.    RUGOLES,    as   RsoEmsB,    kto.,    Appsllakt,  v. 
ORLOW    W.    CHAPMAN,    as    SuPBEDiTKNDiurr   of   thi 

InSUBANOX        DEFABTHENTy        IhPLBADKDi        DeTEKDAHT       AND 

Rbbpondent. 

Inmuwn6$  Deparimeni — aecurUiei  dspotUed  wUh — power  ef  Bi^periniendeni^%(^ 

chapter  408,  1858. 

By  section  6,  of  chapter  483,  of  Laws  of  1853,  all  life  insurance  companies  are 
leqaired  to  deposit  with  the  Comptroller  of  the  State  of  New  York,  the  sam  of 
$100,000  in  certain  stocks  and  securities  in  the  said  act  specified,  to  be  held  as  secu- 
rity for  policy-holders  in  the  company,  the  seventeenth  section  making  special  pro- 
▼Ision  for  the  applicaUon  of  such  securities  by  proceedings  to  be  instituted  in  ths 
Hupreme  Court  by  the  ComptniUer,  through  the  Attomey-GeneraL  By 
chapter  860,  of  the  Laws  of  1850,  all  the  powers  and  duties  created  and  given  to 
the  Comptroller  by  the  act  of  1858,  were  transferred  from  that  officer  to  the  Sape^ 
Intendent  of  the  Insurance  Department  Heid^  that  the  deposited  securities  are 
a  special  fund  for  the  security  of  policy-holders,  primarily,  and  that  their  rights 
may  be  protected  by  the  Superintendent,  in  the  mode  pointed  out  by  the  act  of 
1858,  and  that  that  officer  is  at  liberty  to  bold  the  securities  and  enforce  or  dis- 
pose of  them  under  proceedings  authorized  by  the  court,  and  is  not  bound  to  haad 
them  over  to  a  receiver  appointed  by  a  local  tribunal,  under  the  Revised  StatuteSi 
for  the  benefit  of  general  creditors. 

Oase  submitted  upon  an  agreed  state  of  facts,  in  piirBnance  of 
section  372,  of  the  Code. 

John  Z.  ffiUf  for  the  plaintiff  and  appellant. 


jFred.  H.  JBeitSy  for  the  defendant  and  respondent. 
Opinion  by  Datis,  P.  J. 
Dakibls  and  BkadTi  JJ.,  concnrred. 
Judgment  ordered  for  the  defendant 
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•JOHN   WARDROP,  RESPOTOBart  «.  JESSIE    DUNLOP,  ab 

EXBOOTBIZ,  Ain>  ANOTBEB,  APPELLANTS. 

* 

Pivmitmijf  ncie — pot$eitionqf,  hyageiU — paymenU  io  ageniupon — wihen  linding 

vpan  hd  principal —  BamkaUon. 

The  mere  ftet  th&t  a  peiBOD,  daimiog  to  be  the  agent  of  the  payee  of  a  promia- 
wry  note,hafl  theeaine  in  his  poeaeesion,  unindorsed,  does  not  confer  upon  him  an 
apparent  authority  to  receive  payments  thereon.  DouhMay  y.  JTreat,  50  N.  Y., 
410,  followed    The  cases  on  this  subject  collated  and  distinguished. 

An  agent  who  had  in  his  possession  a  promissory  note,  received  a  payment 
(hereon  without  authority  finom  his  principal,  who,  when  informed  of  the  pay- 
ment, by  the  agent,  remained  silent  for  nearly  three  years,  allowing  the  money  to 
remafai  in  the  agent's  hands.  At  the  end  of  this  time,  he  wrote  to  him  about  the  note, 
and,  in  computing  the  amount  due  thereon,  allowed  the  payment  so  made.  During 
this  time  other  payments  had,  unknown  to  the  principal,  been  received  by  the  agent. 
EM^  that,  by  his  letter  to  the  agent,  he  was  precluded  ih>m  denying  his  authority 
to  receive  the  first  payment,  and  that  by  ratifying  this  act  of  the  agent,  and  by 
failing,  after  knowledge  of  the  first  payment,  to  notify  the  maker  of  the  note  thac 
the  agent  had  no  authority  to  receive  payments,  be  conferred  upon  him  an  appa 
rent  anthority  to  reoelTe  the  subsequent  payments. 

AppBAL  from  a  judgment  entered  in  favor  of  the  plaintiff,  upon 
the  report  of  a  referee,  npon  a  claim  against  the  testator's  estate, 
referred  nnder  the  statute. 
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On  the  19th  June,  1854,  Archibald  A.  Dunlop  gave  his  promia- 
Borj  note  to  John  Wardrop,  payable  to  his  order,  for  $3,600,  with 
interest  at  six  per  cent ;  and  John  Wardrop,  daring  the  same  year, 
when  leaving  this  coantry  for  Scotland,  where  he  had  previously 
and  has  since  resided,  left  the  note  with  his  coasin,  Robert  Ward 
rop,  of  Newburgh.  Robert  Wardrop  gave  a  receipt  for  the  note, 
in:which  he  said  it  was  left  with  him  for  safe-keeping,  but  Dpnlop 
had  no  knowledge  or  notice  of  such  receipt. 

In  1856,  a  payment  was  made  on  the  note,  by  Dunlop,  to  Robert 
Wardrop,  of  $342,  which  was  sent  by  Robert  Wardrop  to  the 
plaintiff;  and,  in  1868,  another  payment  of  $432,  was  made  in  like 
manner  through  Robert  Wardrop. 

In  1859,  Robert  Wardrop  died,  and  his  son,  William,  as  his 
administrator,  took  possession  of  the  note,  which  he  found  among 
his  father's  papers.  In  January,  1860,  Mr.  Dunlop  remitted  to  the 
plaintiff,  $432  interest  on  the  note. 

On  the  18th  of  September,  1860,  the  plaintiff  wrote  to  William 
Wardrop,  and,  among  other  things,  said :  "  I  write  to  Mr.  Dnnlop 
by  the  same  mail,  to  make  up  a  statement  of  the  interest  due,  op 
to  date,  on  the  due-bill  that  was  in  your  father's  possession,  and 
get  it  remitted,  and  informed  him  that  I  authorized  you  to  give  a 
receipt  for  the  amount.  The  due-bill  itself,  will  yon  be  kind 
enough  to  retain  in  your  possession  until  you  hear  from  me  t" 

By  Dnnlop^s  letters  to  plaintiff,  of  December  3,  1860,  and  May 
2,  1867,  further  time  for  payment  was  asked,  on  account  of  the 
condition  of  the  country  and  the  high  rate  of  exchange,  and  pay- 
ment was  delayed.  On  the  26th  of  December,  ^866,  the  plaintiff 
wrote  to^  the  testator  as  follows:  ^^  The  war  .in  Ameriea  having 
deranged  monetary  mattcra  so  mttch,  I  did  not  think  of  writing 
about  it ;.  but,  if  convenient,  you  might  send  the  interest  due, 
which  is,  I  think,  since  January,  1860 ;  but  if  you  think  it  would 
be  more  advantageous  for  me  and  eqnally  convenient  for  yourself, 
you  might  remit  me  a  due-bill  for  the-araount."  He  also  wrote, 
on  the  same  day,  a  letter' to  William  Wardrop,  in  which  he  sap : 
^^  I  have  wrote  to  Mr.  Dunlop  by  the  same  mail,  and  expect  aii 
answer  from  him  soon.  K  you  will  keep  the  due-note  until  I  hear 
from  him  and  write  you,  good  and  well ;  but  if  you  are  determined 
to  have  it  out  of  your  possession,  you  can  mail  it." 
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Oq  the  2d  of  May,  1867,  Danlop  wrote  to  the  plaintiff  a  letter, 
in  which,  after  acknowledging  the  receipt  of  plaintif[''8  letter  of 
December  26,  1866,  he  says:  "The  exchange  between  the  two 
couDtries  just  now  is  so  great,  it  would  be  much  against  me  tt> 
remit  the  amount  of  tlie  note  or  interest — ^gold,  to-day,  being  about 
11.40 — ^but  I  will  send  a  due-bill  for  the  interest  as  soon  as  I  ascer- 
tain the  amount." 

In  February  or  March,  1869,  William  Wardrop  came  to  Dun- 
lop'B  house,  at  West  Troy,  and  applied  to  him  to  pay  the  interest 
on  the  note,  which  he  then  had  and  showed  to  Dunlop,  together 
with  the  letter  of  September  18th,  1860.  Dunlop  paid  no  money 
then,  but,  on  the  15th  of  May^  1869^  paid  to  William  Wardrop  the 
Bom  of  $1,432,  which  was  indorsed  upon  the  note  as  $1,000  on 
priudpal,  and  two  years'  interest  to  January  19th,  1862,  $432. 

Within  a  few  days  after  receiving  the  foregoing  sums,  William 
Wardrop  wrote  to  the  plaintiff,  stating  the  amount  received  by 
him  upon  the  note.  After  the  payment  of  May,  1869,  William 
collected  and  received  of  Dunlop  and  of  his  executor — ^Dunlop 
having  died  in  the  meantime— different  sums,  amounting  in  all  to 
$2,924^  which  were  indorsed  upon  the  note  when  paid.  The  plain- 
tiff did  not  answer  William  Wardrop's  letter,  advising  him  of  the 
payment  of  $1,432 ;  but,  in  March,  1872,  in  answer  to  a  letter  of 
William,  informing  him  of  Dunlop'a  death,  among  other  things, 
wrote  as  follows:  "I  shall  see  about  getting  the  Qecessary  docn^ 
inents  prepared  and  sent  out  to  enable  you  to  collect  the  amount 
which  I  see  w^,  aft^  the  $1,000,  and  two  years'  interest  paid  to 
yon  was  at  January  19th,  1869,  $4,112,  and  interest  aue  from  that 
date." 

The  plaintiff  had  no  notice  of  any  payments  beipg  made  after 
May,  1869,  and  in  August,  1872,  brought  this  action*  The  referee 
found  in  favor  of  the- plaintiff  for  the  whole  jimount  claimed, 
$6,553.64.  The  report  was  confirmed  at  Special  Term,  judgment 
entered,  and  the  defendant  appealed. 

AmoM  J,  Parker  J  for  the  appellant  The  possession  of  the  note 
conferred  upon  Wardrop,  an  authority  to.  receive  pi^yments  thereon. 
{£ridenieeker  v.  Zowdly  82  Barb.,  9 ;  Story  on  Agency,  §§  93,  94p 
228, 81 ;  JSiOchifiga  y.  Munger,  41  N.  Y.,  168 ;  Williams  v.  TTofibr, 
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a  Sandf.  Gil.,  326 ;  BeaC,  34  Barb.,  613 ;  Paley  oa  Agency,  by 
y  oyd,  §  374.) 

» 

H,  W,  PeckAam  and  JEdward  Wadsy  for  the  respondent.  No 
apparent  authority  was  conferred  upon  Wardrop  to  receive  pay- 
ments.. {Doubleday  v.  KreaSj  50  N.  Y.,  410.)  The  plaintiff  never 
ratified  his  acts.  (Danlop's  Palej's  Agency,  345,  7iote  A,  100 ;  id., 
387;  note  13,  Index,  454;  Amory  v,  SamiltoJij  17  Mass.,  103.) 

MiLLEB,  P.  J.  The  question  upon  this  appeal,  is,  whetlier 
William  Wardrop  had  authority  to  receive  the  payments  made 
upon  the  note  of  Archibald  A.  Dunlop,  deceased,  which  the 
plaintiff  left  with  Bobert  Wardrop.  It  appears  from  the 
receipt  given  by  Robert  Wardrop  to  the  plaintiff,  that  it  was 
left  for  safe-keeping  with  William's  father,  in  1859,  and  passed 
into  William's  possession  without  the  knowledge  or  authority  of 
the  plaintiff.  The  possession  thus  acquired,  of  itself,  gave  William 
no  right  to  receive  money  on  the  note,  and  if  any  authority  to  do  so 
existed  and  can  be  upheld,  it  must  arise  by  virtue  of  power  otherwise 
conferred.  The  defendants  claimed  that  William  was  authorized  by 
the  letter  sent  to  him  from  the  plaintiff,  of  September  18th,  1860, 
in  which  he  states  that  he  had  written  to  Dunlop  to  make  up  a 
statement  of  the  interest  on  the  note,  and  get  it  remitted,  and 
informed  Dunlop  that  he  had  authorized  William  to  give  a  receipt 
for  the  amount,  and  requested  him  to  retain  the  due-bill  until  be 
heard  from  the  plaintiff.  This  letter  conferred  no  authority  to 
receive  the  money,  but  merely  authorized  William  to  give  a  receipt 
for  the  same,  upon  its  being  remitted  by  Dunlop.  The  letter  of 
the  plaintiff  to  Dunlop,  on  the  26th  of  December,  1866,  requesting 
Dunlop  to  send  the  interest  or  a  due-bill  for  the  amount,  and  the 
answer  of  Dunlop,  of  May  2,  1867,  in  which  he  promised  to  send  a 
due-bill  for  the  interest,  also  showed  that  neitiier  of  them  had 
understood  that  William  Wardrop  had  authority  to  receive  paj* 
ments  on  the  note ;  nor  does  the  letter  of  the  plaintiff  to  Williain, 
of  December  26,  1866,  confer  any  authority  upon  the  latter  to 
receive  the  money.  In  fact,  there  is  no  evidence  showing  sach 
liuthority,  up  to  the  time  when  the  first  payments  were  made,  oi 
iSteieWard. 
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It  is  sHid  that  there  was  an  apparent  authority  to  receive  the 
payments,  which  is  as  obligatory  as  if  there  was  actnal  authority. 
This  position  is  based  upon  the  assumption  that  William  had 
possession  of  the  note,  and  therefoi*e,  and  from  that  fact,  was 
aathorized  to  receive  payments  upon  it.  Some  of  the  cases  to 
which  we  have  been  referred,  appear  to  look  in  that  direction ;  but 
the  recent  case  of  Dovhleday  v.  Kress  *  holds  to  the  contrary-  In 
the  case  cited,  an  action  was  brought  by  the  plaintiff  to  recover  the 
amount  of  a  promissory  note  made  by  the  defendant,  and  payable 
to  the  order  of  the  plaintiff.  The  plaintiff's  son-in-law,  one  Murray, 
upon  the  representation  that  the  defendant  wished  to  pay  the  inte- 
rest and  renew  the  note,  obtained  the  same  of  her,  and,  by  means 
of  a  forged  order  attached,  procured  the  money  on  the  same.  It 
was  held  that  the  mere  possession  of  the  note  by  the  assumed 
agent,  Murray,  unindorsed,  without  any  other  sustaining  facts,  was 
not  sufficient  to  authorize  payment  to  him.  The  case  cited,  differs 
somewhat,  and  is  far  stronger  as  to  the  possession  than  the  one  at 
bar;  for,  while  in  the  former,  the  note  came  lawfully  into  the 
hands  of  Murray,  with  authority  to  receive  the  interest  and  to  take 
a  new  note,  here,  William  Wardrop  had  no  authority  whatever 
from  the  plaintiff,  and  received  the  note  without  the  approval  of 
the  plaintiff,  and  only  because  he  found  it  among  his  father's 
papers. 

In  the  case  of  Bridenhecker  v.  Zowdl  f  which  is  relied 
upon  by  the  defendant's  counsel,  there  was  evidence  of  express 
aathority  to  do  certain  acts,  and  the  remarks  of  Allek,  J., 
at  page  17,  as  to  the  presumption  arising  from  the  authority  con- 
ferred, to  assume  the  apparent  right  of  disposing  of  property,  and 
the  offect  of  being  put  in  possession  of  notes  with  apparent  author- 
ity in  respfect  to  them  (which  was  not  the  case  here,  as  William 
Wardrop  took  possession  without  the  plaintiff's  knowledge  or  con- 
sent), while  Entirely  appropriate  to  the  case  then  under  considera- 
tion, are  not,  I  think,  applicable  here,  or  in  conflict  with  Dovhleday 
V.  Kress.  So  also,  the  observation  of  the  learned  judge,  in  Hutch- 
ings  V.  Munger^  j:  as  to  the  effect  of  having  possession  of  notes 
for  the  purpose  of  receiving  the  money  due  thereon,  must  be  con- 
sidered in  connection  with  the  facts  there  presented,  and  do  not,  I 
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think,  applj  to  a  case  where  there  is  no  evidence  of  any  antkoritj 
whatever.  The  cases  of  WUliams  v.  Walker  *  and  Haffidd  v.  Bey- 
fields  t  sustain  the  principle^  that,  where  one  employs  an  attorney 
to  make  a  loan  of  money,  and  to  take  a  bond  and  mortgage  from 
the  borrower,  and,  after  the  loan  is  made,  intrusts  the  attorney 
with  the  possession  of  the  bond  and  mortgage,  and  permits  him  to 
receive  and  indorse  payment  from  time  to  time,  until  these  pay- 
ments extinguish  the  principal,  the  attorney  will,  in  fact  and  in 
law,  be  held  to  be  anthorized  to  receive  the  latter  as  well  as  the 
former  payments,  and,  if  he  omits  to  pay  it  over,  the  loss  most  fall 
upon  the  mortgagee. 

This  is  not  iexactly  like  the  case  at  bar,  because  there  was  a  direct 
authority  to  receive  the  payments,  and  the  attorney  was  acting 
within  the  scope  of  his  authority.  In  view  of  the  cases  referred  to, 
it  is  difficult  to  see  how  any  actual  or  apparent  authority  from  the 
plaintiff,  can  be  inferred  from  the  fact  of  the  note's  being  in  the 
possession  of  William  Wardrop,  under  the  circumstances,  and  the 
plaintiff  was  not  bound  by  his  acts,  unless,  by  some  act,  he  ratified 
or  acquiesced  in  the  payments  which  were  made,  and  thus  con- 
ferred authority. 

It  appears  that,  after  the  payment  of  $1,482,  in  May,  1869, 
with  full  knowledge  of  that  fact  and  notice  that  it  had  been 
received,  the  plaintiff  allowed  William  Wardrop  to  use  the  money 
for  nearly  three  years,  without  any  objection  whatever  on  his  part, 
and  thus  acquiesced  in  what  had  been  done  by  him.  He  was 
informed  that  this  money  was  received,  soon  after  it  was  paid,  and 
made  no  reply  until  March,  1872,  when  he  wrote  to  William,  that, 
after  deducting  the  $1,000,  and  two  years'  interest  paid  to  hiin, 
$4,112  and  interest  were  due  to  him.  There  was  an  acknowledg- 
ment by  the  plaintiff  that  the  amount  of  $1,432  had  beeti  properly 
paid ;  that  he  was  willing  to  allow  it  as  a  payment,  and  only 
claimed  what  remained.  This,  I  think,  precludes  him  from  insisting 
that  a  larger  sum  was  due  than  he  named,  or  that  the  payment  made 
was  not  authorized.  It  was  fieir  more  than  silence,  and  a  direct 
admission  that  he  claimed  no  more,  which  he  cannot  now  retract  or 
recede  from.  He  is  clearly  bound  by  this  declaration ;  if  not  ss  a 
ratification  of  the  act  of  his  agent,  as  an  acquiescence  in  what  had 
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been -done  by  a  penon  who  hiCd  assnnaed  to  act  on  his  behalf,  when 
the  acts  of  the  agent  were  brought  to  his  knowledge,  which  is  held 
to  be  equivalent  to  express  authority.*  The  plaintiff,  having  thus 
sanctioned  the  payment  of  $1,482,  and  therebyoonferred  authority 
for  that,  I  am  inclined  to  think  that  authority  must  be  inferred  as 
to  the  subsequent  payments.  It  can  scarcely  be  maintained  that 
he  could  thus  sanction  and  authorize  one  payment,  without  confer- 
ring an  implied  authority  to  receive  others.  If  Dunlop  or  his  rep- 
reeentatiires  had  been  notified  that  the  plaintiff  had  thus  sanctioned 
one  payment,  there  could  be  no  question  as  to  the  power  of  the 
agent  to  receive  others.  The  plaintiff,  however,  was  informed  of 
it.  He  did  not  repudiate  it,  or  notify  Dunlop  that,  in  fact,  the 
money  had  been  paid  without  authority.  By  his  silence,  Dunlop 
or  his  representatives,  who  no  doubt  acted  in*  good  faith,  were 
strengthened  in  their  belief  that  the  money  was  paid  to  a  duly 
authorized  agent. 

Had  the  plaintiff  never  signified  his  approval  of  the  payment 
referred  to,  his  silence  might,  perhaps,  be  excused ;  but,  taking  the 
fact  and  the  acquiescence  together,  and  as  the  case  stands,  it  must 
be  considered  that  the  plaintiff  acquiesced  in  all  the  payments 
which  were  made. 

As  the  referee  was  wrong  in  not  deducting  the  payments  made 
to  William  Wardrop,  the  judgment  must  be  reversed,  and  a  new 
trial  granted,  unless  the  plaintiff  stipulate  to  deduct  said  pay- 
ments and  interest;  in  whkdi  case  the  judgment  is  affirmed,  with« 
out  costs  of  appeal  to  either  party. 

Present — Mnj.KB,  P.  J.,  Boabdmak  and  Bookss,  JJ. 

Ordered  accordingly. 

•8K«iit,618. 


832  BONNELL  «.  WHEELER. 

Thibd  Dspabtmknt,  Mat  Tbbm,  1874. 


No.  1. 

SAMUEL  BONNELL,  Jr.,  Ekspondknt,  v.  GEORGE  M. 
WHEELER,  CHESTER  GRISWOLD  and  JACOB  W. 
HOYSRADT,  Impleaded  with  others,  Appellants. 

Ko.  0. 

ELI  W.  BLAKE,  Respondent,   v.   SAME   DEFENDANTS, 

Impleaded,  eto.,  Appellants. 

No.  8. 

SAMUEL  BONNELL,  Jr.,  Respondent,  v.  CHESTER  GRIS- 
WOLD, JOHN  W.  GRISWOLD*  AND  ELIZABETH  H. 
GRISWOLD,  Executors,  etc.,  op  JOHN  A.  GRISWOLD, 
Deceased,  Appellants. 

No.  4. 

ELI   W.  BLAKE,   Respondent,  v.   SAME   DEFENDANTS, 

Appellants. 

Demurrw — mi^f&inder  qfeauaes  qf  action — Tniriees  afmanitfacturinff  eorparation^ 
faUurt  to  fid  reipori—fatm  report — OBtignmeni  qf  cause  qf  action  agaxnd—BW' 
Uone  12,  15,  chapter  40, 1848. 

In  a  suit  brought  by  a  creditor  of  a  mining  corporation,  created  nnder  the 
general  act,  chapter  40,  Laws  of  1848,  against  the  trustees  thereof,  Md^  that 
causes  of  action,  arising  under  section  12,  for  failure  to  file  a  report,  and  under 
section  15,  for  filing  a  false  report,  are  properly  united ;  each  of  them  is  for  a  Ha- 
bility  somewhat  in  the  nature  of  a  statute  penalty,  and,  virtually,  is  an  action  on 
contract  for  the  recovery  of  money,  and  both  of  them  arose  out  of  the  same  trans- 
action. 

The  first  cause  of  action  set  out  in  the  complaint,  wa^  for  a  failure  to  file  a 
report,  as  required  by  section  12 ;  the  second,  for  filing  a  false  report  in  viola- 
tion of  section  15,  alleged  that  the  defendants  made  and  filed  *'a  certificate  or 
report,  a  copy  of  which  is  hereunto  annexed,  marked  B,**  and  that  the  defendants 
signed  the  same,  knowing  it  to  be  false ;  the  copy  of  the  certificate  annexed  to 
the  complaint,  was  not  signed  by  all  the  defendants.  Hdd^  that  a  demurrer,  on 
the  ground  that  the  causes  of  action,  united  in  the  complaint,  did  not  affect  aQ  the 
parties  to  the  action,  was  well  taken  ;  that  the  allegation  that  the  cerUflcate  iraa 
signed  by  all  the  defendants,  must  be  considered  as  restricted  and  confined  to 
what  appears  upon  the  face  of  the  certificate,  a  copy  of  which  was  annexed  to  the 
complaint 
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The  cause  of  action  against  the  trustees  of  the  corporation,  given  by  the  statute 
to  the  creditqrs  thereof  for  a  yiolation  of  its  provisions,  is  assignable,  and  may  be 
enforced  by  the  assignee  of  the  debtor. 

The  third  cause  of  action  was  for  an  alleged  conspiracy  on  the  part  of  the 
defendants  to  form  the  corporation,  and  that  by  fraud  and  misrepresentations,  the 
p.alnti£C8  were  induced  to  become  creditors  of  the  corporation.  Held,  that  it  was 
properly  joined  with  the  others,  as  they  all  related  to  the  same  general  transaction. 

Appeals  from  orders  made  by  Mr.  Jastice  Bookbs,  overruling 
the  defendants'  demnrrers,  in  each  of  the  above-entitled  actions,  to 
the  amended  complaints  therein.  The  plainti&  therein  respect- 
ively claim  to  be  creditors  of  a  company,  or  corporation,  formed 
tmder  an  act  of  the  legislature  of  the  State  of  New  York,  entitled, 
*'  An  act  to  authorize  the  formation  of  corporations  for  manufac- 
turing, mining,  mechanical  or  cliemical  purposes,"  passed  February 
17th,  1848,  and  the  acts  amending  the  same,  and  known  as  the 
Iron  Mountains  Company  of  Lake  Champlain.  The  claim  of  the 
plaintiff,  Samuel  Bonnell,  Jr.,  is  alleged  to  amount  to  $5,511.66, 
and  that  of  the  plaintiff,  Eli  W.  Blake,  is  alleged  to  amount  to 
$1,247.40. 

Suits  Nos.  1  and  2,  are  prosecuted  to  recover  from  the  defendants, 
the  amount  of  the  said  plaintiffs'  alleged  claims,  respectively,  on 
the  alleged  ground  that  the  said  defendants,  as  the  surviving 
trustees  of  said  company,  have  become  liable  to  pay  tiie  same. 

And  suits  Nos.  3  and  4,  are  prosecuted  to  recover  the  same  iden- 
tical claims  from  the  defendants  therein  named,  as  the  representa- 
tives of  John  A.  Griswold,  deceased,  who,  in  his  lifetime,  was  also 
a  trustee*  of  said  company,  upon  a  portion  of  the  grounds  set  forth 
in  the  two  first  actions. 

The  complaints  are  substantially  alike,  except  in  the  averments 
d^bcriptive  of  the  plaintiffs'  claims. .  The  plaintiff,  Bonnell,  was 
not  an  original  creditor  ^of  the  Iron  Mountains  Company,  but 
acquired  his  claim,  if  at  all,  by  transfer  or  assignment  from  a  cor- 
poratibn^'Styled  the  "  Birmingham  Iron  Foundry,"  which  corpora- 
tion, it  is  alleged,  performed  work  and  labor,  and  furnished  mate- 
rials, whereby  it  became  a  creditor  of  said  first-mentioned  company, 
subsequently  transferring  its  claim  to  the  plaintiff,  Bonnell. 
''  In  the  first  and  second  actions,  the  first  counts,  respectively,  set 
forth  the  organization,  in  the  month  of  August,  1869,  of  the  said 
Iron  Mountains  Company,  under  the  provisions  of  the  act  afore- 
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said,  and  that  the  defendants  and  said  John  A.  Griswold  (siooe 
deceased)  were  duly  appointed,  and  acted,  as  the  trostees  of  said 
company  for  the  first  year;  that  diuring  that  period,  they  omitted 
to  make,  publish  or  file  a  report^  within  twenty  days  from  the  first 
day  of  January,  1870,  pursuant  to  the  provisions  of  the  twelfth  sec- 
tion of  the  aforesaid  act ;  by  means  of  which  alleged  omission,  it  is 
claimed  that  the  defendants  became  liable  to  pay  th^  plaintifiEs' 
claims,  which  are  also,  respectively,  stated  in  said  coonts. 

The  second  counts,  after  referring  to  the  allegations  in  the  first 
counts  as  to  the  incorporation  of  said  company,  req>ectively,  set 
forth,  a  copy  of  the  charter,  or  certificate  of  incorporation  thereof, 
referred  to  as  annexed,  and  state  that  the  said  defendants,  and 
the  said  John  A.  Oris  wold,  while  acting  as  such  trustees:  as  afore* 
said,  did,  on  the  IStiai  day  of  January,  1870^  xnake.  and  file  in  the 
office  of  the  clerk  of  the  county  of  Essex,  a  certificate  ox^  repgrt,  a 
copy  of  which  is  made  a  part  of;  the  complaints  (refidrred  to  as 
annexed)^  and  which,  it  is  averred,  the  said  defendants  and  the  said 
John  A.  Griswold,  in  said  month  of  January,  1870,  published  in 
the  Elizabethtown  Post,  a  newspaper  published,  in  said  coi»ty  of 
Essex ;  the  said  certificate  or  report  being,  as  said,  plaintiffs  respect- 
ively allege,  false  in  a  material  representation,  and  known  by.  the 
said  defendants  and  the  said  John  A.  Griswold  ao  ta  be,  namely, 
in  stating  that  the  capital  stock  of  said  company  had  been  paid  in, 
in  full,  when,  as  the  plaintifiTs  respectively  aver,  snch  waa  not.  the 
fact ;  <  and  that,  therefore,  by  force  of  the  fifteenth  section  of  said  act, 
the  said  defendants  also  became  liable  to  the  plaintiff,  to  .the  amouQt 
of  their  respective  claims. 

The  third  counts,  after  referring  to  the  incorporation  of  aaid  oom- 
pany,  and  to  the  &ct  that  the^ defendants  and  said  John  A.  Griswold 
were  the  trustees  thereof,  as  aforesaid,,  respectively,  set.  forth  thst 
prior  to  the  organization  of  the  said  company,,  the  said  defendants 
and  the  said  John  A.  Griswold  entered  into  an  alleged  ftavdsiflii 
scheme,  oombination  and  conspiracy^  to  form  said  corporation  as  it 
was  formed,  and  to  fraudulently  caose  to  be  transferred  thereto, 
certain  lands  owned  by  a  corporation,  styled  iiie  ?  Kingdom  Iw 
Ore  Oompany^''  in  which  company,  it  is  alkged,  the  defendants 
and  said  John  A.  Oriswold  were  interested  as/stoekholdeni  W^ 
officers,  and  to  bavo'the^  stock  of  the  new  company  iaaned  tfk\V^ 
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ftmoant  largely  in  excess  of  the  value  of  said  laada;  and  to  have 
the  whole  of  said  stock  paid  to,  or  for  tha  benefit  of,,  said  Kingdom 
Iron  Ore  Company  (so-called)  in.  part  pajinent  of  said  lands.  The 
eounts  then  proceed  with  general  allegations  of  acts  and  doings  on 
the  part  of  said  defendants  and  said  Griswold,  in  furtherance  of 
laid  alleged  scheme  and  conspiracy,  and  state,  among  other 
things,  that  the  plaintiffs  .were  ther^y  induced  to.  become 
creditors  of  said  corporation,  winding  up  with  allegations 
to  the  effect  that  the  said  alleged  omission,  set  forth  in  the  first 
€oant8,  and  the  alleged  making  of  said  alleged  felse  report,  aet 
forth  in  said  second  counts,  are  and  were  but  part  and  parcel  of 
said  alleged  scheme  or  conspiraey,>  by  means  of  which  alleged 
doings,  it  is  claimed,  the  defendants  became  liable- ta  pay  the 
d^ms  of  the  plaintiffs,  respectively* 

•  The  defendants,  George  M.  Wheeler  and  Chester  Grtswold,  in 
oil)  demurrer,  severally  demur  to aaid  amended  complaints,  and  to 
es'  h  of  them,  upon  various  grounds,  which  are  stated  in  the  opin- 
ion, and  the  defendant,  Hoysradt,  also  demurs  separately,  upon  sub- 
stantially the  savie  grounds. 

Wm.  0.  Hclbrooky  ioT  the  appellants.  The  first  and  second 
causes  of  action  were  improperly  united.  {Smith  v.  ffaUockj  8 
How.,  78;  Sweet  v.  Inger9an^  12  id.^  8S1.)  The  causes  of  aotioi. 
united,  must  affect  all  the  parties'  to  the  action.  (  Worth  v<  Raddiy 
28  How.,  230 ;  Smith  v.  GeortneVj  40  id.,  185 ;  Sees  v.  Buffalo  db 
N.  7.  H.  Jl,j  29  Sarb.,  891.)  The  cause  of  action  against  the 
trustees  was  not  assignable;.  {(yDonneU  v.  Seyiertj  13  Serg.  A 
RawU,  66;  Shoemakers.  EeUy,  &  Dally  218;  WeyburwY.  Whitif^ 
82  Barb.,  82 ;  Merohante'  Bank  y.  Bliss j  86  N.  Y.,  412 ;  MUler  v. 
White^  50  id.,  189 ;  Bobinson  v.  Weeks^  6  Eowi,.164 ;  Zampherev. 
SaU,  26  id.,  509;  Tertorey,  WistoaU,  16  How.,  .arl4;  Quin  y, 
Moorey  16  N.  T.^  485,  486.) 

A.  Pondj  for  the  respondent  The  first  and  second  ooutits  are 
properly  united.  {JUerchanis*  Bank  r.  BlisSy  85  N.  Y^,  412; 
McCknon  r.  JT.  T.  O.  B.B.^  7  Lan8.,;75 ;  (Mfy  of  Brooklyn  t. 
ClewSj H.  A  Den.,  281 ;  Beyo  v.  Bood^  8  Hill,  527;  VaUance  y.  Mng^ 
8  Barb.}  551.)    The  third  cause  of  action  was  prop^dy;  united  with 
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the  others.  {liobinsan  v.  Flinty  16  How,,  240;  Vermeule  v.  Betk^ 
16  id.,  383 ;  Badger  y.  Benedict^  1  Hilt.,  414;  Borst  v.  Corey^  15 
N.  T.,  606 ;  LaUin  v.  McCarty,  41  N.  Y.,  107 ;  Wadley  v.  2>at;M, 
63  Barb.,  600.) 

Miller,  P.  J. : 

In  the  first  and  second  actions,  I  think  that  the  first  and  second 
causes  of  action  were  properly  united.  £ach  of  them  was  for  a 
liability  somewhat  in  the  nature  of  a  statute  penalty,  and,  virtaally, 
an  action  on  contract  for  the  recovery  of  money.*  They  were 
therefore  properly  joined,  under  section  167,  subdivision  2,  of  the 
Code.  The  fact  that  one  of  the  causes  of  action  is  for  not  making 
a  report  within  twenty  days,  as  required  by  section  12,  f  and  the 
second,  for  making  a  false  report,  does  not,  I  think,  alter  the  case. 
Each  one  of  the  counts  contains  a  separate  and  an  independent 
cause  of  action,  and  either  of  them  may  be  upheld,  if  the  evidence 
upon  a  trial  warrants  it.  They  are  not  necessarily  inconsistent 
with  each  other  or  contradictory.  Even  if  a  report  be  filed,  which 
is  false  within  section  16  of  the  act  cited,  it  by  no  means  follows 
that  there  has  been  a  compliance  with  section  12.  A  report  which 
is  false,  can  scarcely  be  said  to  be  a  report  which  is  required  by 
section  12,  and  I  am  inclined  to  think  that  when  such  is  tlie  case, 
an  action  may  be  upheld  under  section  12,  if,  for  any  reason, 
the  proof  upon  a  trial  would  not  warrant  a  judgment,  under  sec- 
tion 16. 

Nor,  in  my  opinion,  is  there  any  question  but  that  each  of  these 
causes  of  action,  may  arise  out  of  ^'  the  same  transaction  or  trans- 
actions connected  within  the  same  subject  of  action,"  within  section 
.167,  subdivision  1.  The  subject  of  the  action  of  the  plaintiff,  is 
the  debt,  and  the  transactions  connected  with  it,  are  the  nnlawfnl 
acts  of  the  defendants.  These  acts  arise  out  of  transactions  which 
relate  to,  and  form  a  part  of,  the  subject  of  the  action.  If,  in 
accordance  with  the  opinion  in  Adams  v.  BisseU^X  we  disregard 
the  last  clause  of  subdivision  1  of  section  167,  which  I  am  not  pre- 
pared to  do,  I  am  nevertheless  satisfied  that  each  of  the  causes  of 
action,  arises  out  of  the  same  transaction,  and  may  be  maintained. 

•McCoun  v.  The  N.  Y.  C.  4;  H.  R  R  R  Co.,  7  Lans.,  76. 
1 8.  L.  of  1848,  chap.  40.  ^28  Barb.,  881 
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If  these  views  are  correct,  the  first  ground  of  demurrer  cannot  be 
upheld. 

It  is  insisted  that  there  is  a  misjoinder  of  the  first  and  second 
causes  of  action,  because  they  do  not  affect  all  the  defendants,  viz. : 
Hoysradt,  Corning  and  Burleigh,  who  were  not  signers  of  the 
alleged  false  report,  set  forth  in  the  second  cause  of  action  in  the 
first  two  cases;  and  that  there  is  a  misjoinder  of  the  third  cause 
of  action  with  the  first  and  second,  for  the  same  reason.  These 
grounds  are  stated,  also,  in  the  second  and  sixth  grounds  of  demur- 
rer of  the  defendants,  Wheeler  and  Griswold,  respectively,  and  in 
the  separate  demurrer  of  the  defendant,  Hoysradt.  The  Code* 
provides  that  the  causes  of  action,  united,  "  must  affect  all  the 
parties  to  the  action,"  and  the  objection  of  a  misjoinder  may  be 
taken  advantage  of  by  demurrer,  f 

It  is  claimed  by  the  plaintiffs,  that  the  complaints  allege  that  all 
the  defendants  did  sign  the  report,  and  the  demurrers  admit  the 
allegation  to  be  true.    The  second  count  in  the  two  cases,  avers 
that  the  company  was  duly  organized  and  incorporated,  as  stated 
ID  the  first  count;  that  the  defendants  and  Griswold  were  du]y 
named  as  trustees,  and,  while  such  trustees  and  acting  as  such; 
having  accepted  the  same,  the  ^'  defendants  and  said  John  A.  Gria- 
wold,  on  the  ISth  day  of  January,  1870,  made  and  filed  in  the 
Essex  county  clerk's  otfice  '****«  a  certificate  or  report,  a 
copy  whereof  is  hereunto  annexed,  marked  B."    It  also  alleges 
that  ^'  said  certificate  and  report  was  the  only  report  made,  filed 
and  published ;  that  said  report  was  false,"  etc.,  stating  where.    It 
then  proceeds  to  state,  '^  that  said  defendants  and  the  said  John  A. 
Griswold  signed  said  certificate,  knowing  it  to  be  &lso  as  hereinbe- 
fore stated,"  etc.    The  certificate  annexed  does  not  contain  the 
names  of  the  three  defendants  hereinbefore  mentioned.    The  allega- 
tion that  tliey  did  sign,  refers  to  ^'  said  certificate,"  meaning  the  one 
annexed,  which  negatives  the  allegation  that  sucli  was  the  facL    If 
the  last  allegation  can  be  considered  as  in  confiict  with  what  had 
previously  been  averred,  then  the  reading  of  the  report  or  certifi- 
cate annexed,  must,  I  think,  determine  how  the  fact  is ;  and,  although 

t  Warth  V.  Radde,  28  How.  Pr.,  230 ;  Smith  v.  Geortner,  40  id.,  185 ;  Hoi  v. 
BalUo  A  N.  T.  R  R.  Co,,  20  Barb.,  891 ;  Palmer  v.  Davis,  28  N.  Y.,  2^ 
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verbally  a  contradiction,  yet,  as  it  refers  directly  to  the  report,  the 
allegation  must  be  considered  as  confined  and  restricted  to  what 
appears  upon  the  face  of  the  certificate,  a  copy  of  wiiich  is  annexed; 
that  is,  that  Griswold  and  others  did  sign  it,  but  that  the  other 
three  defendants  did  not.  It  appears,  then,  that  the  report  and 
certificate,  set  forth,  was  not  signed  by  either  of  them,  and  hence 
they  could  not  be  held  responsible  for  its  being  false.  It  is  no 
answer  to  say  that  the  complaints  only  purport  to  have  annexed  to 
them,  a  copy  of  the  report  and  not  of  the  signatures,  for  it  would 
lack  the  essential  qualities  of  a  report  unless  it  was  signed.  Besides, 
the  names  attached,  constitute  a  part  of  the  report ;  are  first  men- 
tioned at  its  commencement  as  being  trustees,  and  the  report  par- 
ports  to  have  been  sworn  to  by  each  one  of  the  signers,  before  a 
notary.  It  is  plain,  therefore,  that  there  is  a  misjoinder  of  actions 
as  to  the  first  and  second  causes  of  action  and  also  of  the  third, 
which  is  based  on  the  first  and  second ;  and,  in  this  respect,  the 
demurrers  are  well  taken. 

The  defendants'  counsel  further  insists  that  the  complaint  in 
the  Bonnell  case,  does  not  state  facts  suflScient  to  constitute  a  canse 
of  action,  because  it  shows  upon  its  face  that  Bonnell  was  not  an 
original  creditor,  but  derives  his  claim  only'by  assignment  or  trans- 
fer from  the  "  Birmingham  Iron  Foundry."  In  other  words,  that 
the  claim  was  not  assignable  by  the  trustees  of  the  ^^  Birmingham 
Iron  Foundry,"  so  as  to  transfer  to  Bonnell  any  cause  of  action 
against  the  defendants,  which  arises  under  the  twelfth  and  fifteenth 
sections  of  the  manufacturing  act,  by  virtue  of  which  a  recovery  is 
claimed.*  The  provisions  referred  to,  provide  for  a  liability  of 
trustees  or  ofiScera  of  a  company,  for  all  debts  existing  or  contract^, 
without  limiting  or  restricting  such  liability  to  the  creditor  alone, 
and  extend  the  remedy,  I  think,  for  the  collection  of  the  debt, 
against  the  trustees  or  ofiScers  who  neglect  their  duty,  and  fail  to 
comply  with  the  law.  They  do  not  change  the  nature  of  the  debt, 
for  which  the  company  was  originally,  and  continues  to  be,  liable 
nor  invest  it  with  a  character  which  presents  an  assignment  of  the 
same,  which  carries  with  it  all  the  incidental  remedies  given  by 
statute.  The  act  embraces  "  all  the  debts  of  the  company,"  which, 
I  think,  means  debts  due,  not  only  to  the  original  creditor,  but  to 

*  &  L.  of  1848,  chap.  40,  pp.  54,  67. 
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snch  person  as  may  be  entitled  to  the  same  by  virtue  of  a  lawful 
assignment.  Segarding  the  action  as  brought  upon  the  contracti 
and  the  remedy  under  the  statute,  as  merely  incidental,  I  am 
inclinec'  to  think  that  it  stands  precisely  in  the  same  position  as 
any  other  action  of  a  similar  character,  which  has  been  lawfully 
transferred  to  another  party.  But,  even  if  this  position  may  be 
duubted,  the  plaintiff's  cause  of  action  may  be  considered  as 
embraced  within  the  rule  laid  down  in  some  of  the  reported  cases, 
to  the  effect  that  a  cause  of  action  against  a  vendee  of  land,  for 
fraudulent  representations  as  to  an  incumbrance,  or  an  action  for 
fraudulent  representations  in  obtaining  money  or  property,  sur- 
vives to  and  against  the  personal  representatives,  and  an  assignee 
mav  sue  thereon.* 

Although  the  first  and  second  causes  of  action,  set  forth  in  the 
plaintiff's  complaint,  do  not,  perhaps,  distinctly  show  an  injury 
arising  from  the  defendants'  wrongful  acts,  or  which  tends  to  affect, 
impair  or  diminish  the  estate  of  the  "Birmingham  Iron  Foundry," 
or  of  the  plaintiff,  yet  it  is  quite  apparent  that  the  unlawful  acts 
of  the  defendants  may  have  such  an  effect.  The  law  declares  that 
such  an  injury  may  have  accrued  from  the  facts  stated,  and  it  is  a 
fair  and  legitimate  inference,  I  think,  that  the  failure  of  the  defend- 
ants to  comply  with  the  provisions  of  the  statutes  cited,  may  have 
occasioned  and  did  cause  that  injury,  and  seriously  affected  and 
impaired  the  property  and  estate  of  the  plaintiff  or  his  assignor. 
It  is  also  a  presumption  of  law,  that  the  debt  was  contracted  in 
the  first  instance,  and  an  assignment  of  the  same  made  with  full 
knowledge  of  the  remedies  under  the  statute,  and  with  entire  reli- 
ance upon  the  same.  In  my  opinion,  the  case  now  presented,  bears 
no  analogy  to  an  action  brought  to  recover  damages  for  personal 
injuries,  which  is  not  assignable  for  the  reason  that  no  one  has  a 
property  in  the  personal  sufferings  of  another,  and  therefore  the 
acts  complained  of  cannot  injuriously  affect,  impair  or  diminish  his 
estate.  The  cause  of  action  here,  clearly^  goes  beyond  the  person. 
It  is  a  debt  incurred  for  work  and  labor  performed  and  materials 
furnished,  which,  if  not  paid,  diminishes  the  property  of  the  cred- 
itor or  of  his  assignee.     If  the  causes  of  action  are  regarded  as 

*Hal^t  V.  Hayt,  19  N.  Y.,  464;  Byxbie  v.  Wood,  84  N.  Y.,  W7 ;  Gfraves  v 
Spier,  88  Barb.,  849, 888;  Johnston  v.  Bennett,  5  Abb.  P.  R  (N.  B.),  881. 
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brought  for  mere  penalties,  then — some  of  the  later  casee  hold— the 
right  of  action  is  assignable^  and  not  a  mere  personal  privily  * 
As  the  statute  does  not  prohibit  the  assignment  of  a  claim  like  that 
for  which  the  plaintiff  seeks  to  recover,  but  appears  to  favor  the 
right  to  assign,  and  as  such  right  is  not  in  conflict  with  any  prin- 
ciple of  law,  and  is  upheld  by  the  reported  cases,  my  conclnsion 
is,  that  the  grounds  of  demurrer,  last  considered,  are  not  well  taken, 
except  as  to  the  defendant,  Hoysradt,  who,  as  we  have  already  seen, 
was  not  a  signer  of  the  certificate,  and  therefore  cannot  be  made  ^ 
liable  under  the  second  cause  of  action. 

There  was.  no  misjoinder  of  the  third  cause  of  action  with  the 
fii-st  and  second  causes  of  action,  so  far  as  the  substance  of  the 
same  is  concerned,  and  I  see  no  difficulty  in  regard  to  them.  Tlie 
question  presented  in  regard  to  this  branch  of  the  case,  was  passed 
upon  in  Arthiir  v.  Qriswold,  X  and  it  is  there  held,  that,  althongh 
the  causes  of  action  ai*e  different,  they  are  to  be  deemed  properly 
united  and  they  relate  to  the  same  general  transaction. 

In  the  third  and  fourth  actions,  thp  complaints  against  the  execo- 
tors  are  of  the  same  general  character,  as  in  the  first  and  second 
actions,  except  that  the  cause  of  action  alleging  a  conspiracy,  being 
the  third  cause  of  action  in  these  two  cases,  is  omitted.  Tlie 
observations  already  made  cover  all  the  objections  urged,  and,  as 
none  exists  which  is  fatal  to  a  recovery,  tlie  demurrer  must  be 
overruled  as  to  these. 

In  the  first  and  second  actions,  the  order  appealed  from  must  be 
reversed^  with  ten  dollars  costs;  and  the  defendants  are  entitled  to 
judgment  on  the  demurrer,  with  leave  to  the  plaintiff  in  each  \a 
amend,  upon  payment  of  costs,  within  twenty  days  after  a  service 
of  a  copy  of  the  order  herein.  In  the  third  and  fourth  actions,  the 
order  must  be  affi^rmed,  with  ten  dollars  costs.  Judgment  must  be 
ordered  for  the  plaintiffs  upon  the  demurrer,  with  leave  to  the 
defendants  to  answer  within  twenty  days  after  service  of  a  copy  of 
the  order  herein,  and  upon  payment  of  costs. 

Present  —  Milleb,  P.  J.,  and  Boabdican,  J. 

Ordered  accordingly. 

•Hooch  V.  Stoner,  10  N.  Y.,  M;  MoDongall  v.  Walliog,  48  Baib.,  801 
|Bee  MS.  of  inion  ofCHUBCH,  Ch.  J.,  in  Court  of  Appeals. 
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THOMAS  P.  DEYOE,  Rhspondknt,  v.  THE  VILLAGE  OP 
SARATOGA  SPRINGS,  Appellant. 

Chapltr  768,  Xoim^  1872 — (hmmianonen  qf  waieMoorJa  appointed  under — vShge 
ntpoimUefoT  aet$  of — StreeU — duik$  oftiSOa/ge  m  1o  rapain  of. 

The  plaintiff  was  injured  by  driving  into  a  ditcli  in  one  of  defendant's  streets, 
made  by  the  commissioners  of  water- works,  for  the  purpose  of  making  repairs  to 
pipes,  etc.,  and  wliich  liad  been  left  unguarded.  EM^  that  the  defendant  was 
liable ;  that  the  commissioners  were  subordinate  to  the  defendant,  to  which  the 
vate^works  belong,  and  that  the  commissioners  are  merely  the  agents  of  the 
defendant,  in  their  construction  and  maintenance. 

8mbte,  that  even  if  this  were  not  so,  the  defendant  would  be  liable,  on  the 
ground  that  it  was  its  express  and  exclusive  duty  to  keep  in  repair  the  streets  of 
the  village,  and  that  as  the  superintendent  of  the  water  commissioners,  under 
whose  durection  the  work  was  done,  was  also  the  superintendent  of  streets,  his 
knowledge  was  the  knowledge  of  defendant 

Appeal  from  a  judgment,  entered  npon  the  verdict  of  a  jury, 
after  a  motion  for  a  new  trial  made  bj  the  defendant  upon  the 
minutes  of  the  judge  presiding  at  the  trial. 

Plaintiff,  with  his  horses  and  carriage,  drove  into  an  open  ditch 
in  one  of  defendant's  streets,  whereby  he  suffered  damages. 
The  ditch  had  been  opened  by  the  commissioners  of  water-works, 
for  the  purpose  of  making  repairs  to  pipes,  etc.,  and  had  been  left 
unguarded  by  them  during  the  night,  whereby  plaintiff  was  injured. 
The  commissioners  of  water- works  were  appointed  by  the  legisla- 
ture,* and  to  such  commissioners  is  given,  by  the  act,  the  manage- 
ment and  control  thereof.  The  defendant's  superintendent  had 
the  supervision  of  the  streets  and  highways  of  the  village,  subject 
to  the  control  of  the  trustees,  who  possess  the  usual  powers  and 
duties  as  to  the  streets.  Such  superintendent  was  also  foreman  or 
Buperintendent  of  the  commissioners  of  water-works,  and,  as  such, 
caused  this  excavation  in  the  street  to  be  made. 

At  the  close  of  the  plaintiff's  evidence,  defendant  moved  for  a 
nonsuit,  upon  the  ground,  substantially,  that  if  any  cause  of  action 
liad  been  proved,  it  was  against  the  commissioners  of  water-works 
and  not  against  the  village  of  Saratoga  Springs.  The  motion  was 
denied,  and  defendant  excepted. 

*  Laws  of  1872,  vol  2,  p.  1819. 
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P.  H.  Cowen,  for  the  appellant,  cited  Huisot^v.  Mayor^  etc,  (9 
N.  Y.,  163) ;  Davenport  v.  Huckman  (37  id.,  568) ;  Wendell  v. 
Mayor^  etc,  (39  Barb.,  329);  Bailey  t.  Mayor^  etc,  (2  Deuio, 
433-442) ;  Williams  v.  Village  of  Dunkirk  (3  Lans.,  44) ;  £atdt 
of  Comm(ynwealth  v.  The  Mayor  (43  N.  Y.,  188). 

«/<9An  Foley ^  for  the  respondent,  cited  Bailey  v.  The  Mayor,  etc.,  {3 
Hill,  531) ;  Rochester  White  Lead  Co.  v.  City  of  Rochester  {^  N.  T., 
463) ;  Starrs  v.  C%  ^  iTii^ja  (3  Smith,  104) ;  Barton  v.  City  of 
Syracuse  (37  Barb.,  292) ;  HyaU  v.  Trustees  of  Rondout  (44  Barb., 
3S6) ;  Diveny  v.  City  of  Elmira  (51 N.  Y.,  506) ;  WenddL  v.  2>vy  (4 
Keyes,  272) ;  Davenport  v.  Ruckman  (37  N.  Y.,  568). 

BOABDMAN,  J. : 

Before  the  act  of  1872,  the  water-works  of  Saratoga  Spa  had 
been  substantially  completed,  except  extensions.     By  that  act,  five 
water  commissioners  were  appointed,  to  whom  were  given  the 
management  and  control  of  the  water-works  and  their  appurte- 
nances.    The  defendant's  trustees  appointed,  or  were  to  appoint, 
their  successors.     The  commissioners  have  power   to  appoint  a 
superintendent.     The  trustees  are  required  to  raise  money  by  tax, 
in  accordance  with  the  commissioners'  estimate,  and  pay  the  same 
to  the  commissioners.     The  commissioners  are  required  to  make  a 
report  of  their  proceedings  to  the  trustees  when  required.    Bja 
vote  of  two-thirds  of  the  trustees,  an  action  may  be  begun  against 
the  commissioners  for  any  misfeasance,  malfeasance,  or  default  in 
tlie  discharge  of  their  duties.     The  defendant's  trustees  are  further 
ri'quired  to  jssue  $50,000  of  bonds,  for  the  extension  and  comple- 
tion of  the  water-W(irks  and  paying  indebtedness  therefor,  to  be 
delivered  to  said  commissioners.     By  the  acts  of  1872  and  the  acts 
of  1868,  chapter  557,  1869  chapter  264,  and  1870,  chapter  31,  it  is 
apparent  that  the  water-works  belong  to,  and  are  the  property  of,  the 
defendant,  and  that  the  commissioners  are  merely  the  agentsof  the 
ddendant  in  their  construction  and  maintenance.      The  commis- 
sioners are  responsible  to  the  village  corporation  for  the  proper  dis- 
charge of  their  duty.     The  commissioners  and  village  are  not  two 
separate  and  independent  bodies,  but  the  former  is  subordinate  to 
the  latter.    The  commissioners  owe  no  dut^  to  individuals,  is 
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respect  to  the  highways  of  said  village,  and,  as  a  consequence,  aie 
not  responsible  to  individuals  for  any  neglect  of  duty  in  that 
respect.  The  authority  for  the  construction  and  maintenance  of 
the  water-works,  was  for  the  benefit  and  advantage  of  the  defend- 
ant, and  not  the  commissioners.  The  defendant,  having  accepted 
BQch  provision,  has  accepted  the  agents  appointed  for  it  by  the 
State,  and  becomes  responsible  for  their  acts,  as  if  appointed  by 
itself.  *  By  these  cases,  it  is  evident  that  the  defendant  would  bo 
held  liable,  notwithstanding  the  qttasi  corporate  character  of  tho 
commissioners,  upon  the  theory  that  such  commissioners  were  act- 
ing for  the  defendant,  and  without  any  personal  interest  or  profit 
to  themselves.  But  it  is  believed  that  the  defendant  may  be  made 
liable,  upon  the  further  ground  that  it  was  the  express  and 
exclusive  duty  of  the  defendant,  to  keep  in  repair  the  streets  of  said 
village;  this  was  not  done.  The  superintendent  of  the  water  com- 
missioners was  also  the  superintendent  of  highways  of  the  village, 
whose  duty  it  was  to  keep  the  streets  in  repair,  or,  in  case  they 
were  necessarily  out  of  repair,  to  so  guard  and  protect  the  public, 
that  no  injury  should  come  therefrom.  This  superintendent 
directed  this  excavation  to  be  made,  and  knew  of  its  existence. 
His  knowledge  was  the  knowledge  of  the  defendant.  By  his  neg- 
lect to  repair  the  highway  or  guard  against  accident,  the  defendant 
became  liable  for  plaintiiF's  damages,  f 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

Present — Milleb,  P.  J.,  Bockes  and  Boasdkait,  J  J. 

Judgment  affirmed,  with  costs. 

*  Bailey  v.  Mayor,  &c.,  8  Hill,  581 ;  affirmed  2  Don.,  488  ;  Conrad  v.  YOlaga 
nf  Ithaca,  16N.Y.,  158,  and  note,  p.  161 ;  Diveny  v.  City  of  Elmira,  51  K.  T.,606. 

f  Davenport  v.  Kuckman,  87  N.  T.,  568;  Hutson  v.  Mayor  of  New  York,  9  N. 
Y^  16a 
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RICHARDSON  H.  THURMAN,  Appellant,  t;.  HENRY  W. 

MOSHER,  Respondent. 

FhmduUM  r^preteniatiaM — notaUeffed  in  ernnpkunl — cannot  be  pnwdai  trid— 
depadUon — requuUet  of — memoranda — when  admiiuMe. 

This  action  wan  brought  to  recover  for  alleged  false  and  fraodulent  represeDta- 
tlona,  made  by  the  defendant,  whereby  the  plain liS  auatidned  damage,  the  com* 
plaint  containing  particular,  specific  charges  of  fraud.  At  the  trial,  plaintiff  offered 
to  prove  false  and  fraudulent  representations,  made  by  the  defendant,  other  tban 
those  alleged  in  the  complaint.  Held,  that  the  evidence  was  properly  excluded ; 
that  Ihe  defendant  was  not  called  upon  to  meet  oUier  chai^gea  than  those  of  wbidi 
he  bad  notice  in  the  pleadings. 

Where  the  charge  to  be  substantiated  is,  that  the  inteni  with  which  the  act 
was  done,  was  fraudulent,  any  transaction  or  statement  of  a  fraudulent  duuic- 
ter,  bearing  on  the  motive  of  the  party  eccused,  becomes  competent  evidence. 
Bui  where  the  charge  is,  that  the  party  did  a  specific  fraudulent  act,  or  mule  a 
certain  false  statement,  which  gave  a  right  of  action,  the  act  or  statement  most 
be  proved  substantially  as  alleged  in  the  pleading,  and  proof  of  other  fmudolenl 
tranaactions  is  irrelevant  and  improper. 

The  defendant  was  examined  by  the  plaintiff,  as  a  witness,  before  the  trial,  bnt 
bis  examination  was  neither  read  over  to,  nor  signed  by  him;  nor  was  it  certified 
by  ihe  Judge  before  whom  it  was  talien,  nor  filed  with  the  cleric  At  the  trial, 
the  stenographer  having  been  called,  and  having  testified  that  ihe  paper  produced 
was  the  evidence  aa  he  took  it  down,  and  that  he  believed  it  to  be  correct,  the 
plaintiff  offered  to  read  it  in  evidence.  HM,  that  it  was  properly  excladed. 
Thai  it  was  not  admissible  as  a  deposition,  because  the  requirements  of  the  statute 
Had  not  been  complied  with ;  nor  was  it  admissible  as  a  memorandum,  for  the 
reason  that  it  did  not  appear  but  that  the  witness  could  have  stated  what  the 
defendant  swore  to  on  his  examination,  from  recollection,  or,  after  refreshmg  his 
memory,  by  reading  over  the  paper.  BuUer  v.  Benton^  1  Barb.,  526;  Larnniue 
T.  Bather,  5  Wend. ,  801 ;  Huff  v.  Bennett,  6  N.  Y.,  887,  examined  and  limited.  The 
decisions  as  to  the  introduction  of  memoranda  in  evidence,  collated. 

The  plaintiff  was  entitled  to  prove  the  statements  and  admissions,  made  by  ibe 
defendant  at  the  time  of  his  examination,  but  the  paper  itself  was  not,  under  the 
cuxumstances,  admissible. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  the  verdict  of  a  jury. 

This  action  was  brought  by  the  plaintiff  against  tlie  defendant, 
Hosher,  and  one  Edward  Tracy,  to  recover  for  alleged  false  and 
fraodulent  representations,  made  by  the  defendant,  Mosher,  to  the 
plaintiff  concerning  the  stock  and  property  of  the  Heydrick  Oil 
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Company,  a  corporation  organized  under  the  laws  of  the  State  of 
Pennsylvania,  by  which  representations,  the  plaintiff  alleged  that 
he  was  induced  to  transfer  to  the  defendant,  Tracy,  certain  lots  of 
land  in  the  city  of  Brooklyn,  of  the  value  of  $3,000,-  and  to  take 
from  said  Tracy,  as  consideration  therefor,  300  shares  of  tlie  stock 
of  said  Heydrick  Oil  Company,  at  ten  dollars  per  share,  and  that 
said  stock  was  in  fact  worthless,  and  the  plaintiff  suffered  damage 
to  the  amount  of  $3,000  and  interest;  that  the  defendant,  Tracy, 
well  knew  of  the  representations  made  by  the  defendant,  Mosher, 
and  that  the  same  were  false;  and  that  the  defendants  combined  and 
confederated  together,  to  deceive  and  defraud  the  plaintiff  for  the 
benefit  of  said  Tracy. 

Sefore  the  action  was  brought  to  trial,  the  plaintiff  discontinued 
as  against  the  defendant,  Tracy,  and  proceeded  against  the  defend- 
ant, Mosher. 

The  action  was  brought  to  trial  at  the  Kensselaer  circuit,  in 
December,  1872,  when  evidence  was  given  by  both  parties,  bearing 
on  the  issues  presented  by  the  pleadings,  and  a  veixiict  was  ren- 
dered by  tiie  jury  in  favor  of  the  defendant;  judgment  was  there- 
npon  rendered,  and  the  plaintiff  appealed  to  the  General  Term. 

The  questions  raised  on  the  appeal,  relate  entirely  to  the  exclu- 
aion  of  evidence  offered  by  the  plaintiff  on  the  trial.  The  plaintiff 
offered  to  show  alleged  false  and  fraudulent  representations,  other 
than  those  charged  and  counted  on  in  the  complaint.  The  court 
excluded  the  evidence,  and  the  plaintiff  excepted. 

The  plaintiff  also  offered  to  read  in  evidence  the  examination  of 
the  defendant,  taken  before  trial,  in  this  case,  under  an  order  made 
pursuant  to  section  391  of  the  Code,  which  examination  was  not 
completed,  nor  was  the  testimony,  so  taken,  signed  by  the  party, 
certified  by  the  officer,  or  filed  with  the  clerk.  The  plaintiff's 
counsel  admitted  that  the  testimony  or  deposition  was  not  signed 
or  filed,  so  as  to  entitle  it  to  be  read  as  evidence  without  proving 
it,  but  offered  to  read  it  in  evidence  as  an  admission  of  the 
defendant.  The  defendant  objected  to  it  as  immaterial  and  incom- 
petent ;  that  it  was  not  properly  authenticated,  was  not  read  over  to 
the  defendant  or  signed  by  him,  and  was  never  filed.  The  court 
sustained  the  objection,  and  the  plaintiff  excepted  to  such  ruling. 
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E,  F.  liuUardj  for  the  appellant.  The  court  erred  in  reject- 
ing evidence  of  the  fraudalent  representations.  {Amsden  v.  J/isn- 
ohesteVj  40  Barb.,  158 ;  Meyer  v.  Goedely  31  How.,  456 ;  Hall  y, 
Nayh/r^  18  N.  Y.,  588 ;  Hier  v.  Grants  47  id.,  278 ;  Hunter  v.iT. 
R.  Iron  Co.,  20  Barb.,  493,  501;  Bliss  v.  CoMe,  82  id.,  322; 
FuUerton  v.  DaUon,  58  id.,  236.) 

Esek  Cowerty  for  the  respondent.  The  evidence  of  false 
representations,  other  than  those  set  forth  in  the  complaint,  was 
properly  excluded.  {Oray  v.  Palmer^  2  Robertson,  500 ;  Wells  v. 
Jeweity  11  How.,  242 ;  Barber  v.  Morgan,  51  Barb.,  116  ;  Gary  v. 
Hotailing,  1  Hill,  3li.)  The  examination  of  the  defendant, 
before  trial,  was  properly  excluded.  {Barry  v.  Oqlviny  87  How., 
310;  Greme  v.  Herder,  7  Rob.,  461.) 

BooKBs,  J. : 

There  was  no  error,  I  think,  in  the  exclusion  of  the  alleged 
false  and  fraudulent  representations  made  by  the  defendants,  other 
than  those  counted  on  in  the  complaint.  The  action  was  based  on 
particular,  specified  charges  and  allegations  of  fraud ;  on  those  the 
plaintiff  counted,  and  on  those  he  must  rely.  The  defendant  was 
required  to  answer  those,  and  none  other.  He  was  not  called  upon 
to  meet  other  charges  and  statements  than  those  of  which  he  had 
notice  in  the  pleading.  * 

There  is  an  obvious  distinction  between  those  cases  where  speci- 
fic charges  of  fraud  are  made  the  basis  of  a  recovery,  and  those  where 
a  fraudulent  intent  constitutes  the  gravamen  of  action ;  as  when 
the  question  is,  whether  the  vendee  of  goods  procured  them  with 
the  fraudulent  intent  not  to  pay  for  them.  A  sale  and  deliver? 
of  goods  to  a  vendee,  who  purchases  with  the  preconceived 
design  not  to  pay  fon  them,  is  fraudulent ;  and,  on  an  issue  as  to 
such  intent,  it  is  competent,  with  a  view  to  show  the  q'uo  anifno, 
to  prove  that  the  party  accused  was  engaged  in  other  similar  frauds, 
at  or  about  the  same  time.  Then,  such  other  frauds  become  evi- 
dence in  support  of  the  charge  of  fraudulent  purpose  and  intent 
The  evidence  bears  on  the  motive  of  the  party,  which,  if  fitindu- 
lent,  of  itself  makes  the  sale  and  delivery  void.    When  the  chaige 

«11  How.,  d4d;  61  Barb.,  116;  8 Bob.,  500. 
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to  be  substantiated,  is,  that  the  intent  with  which  the  act  was  done, 
was  fraadalent,  any  transaction  or  statement  of  a  frauduleut  char- 
actei:,  bearing  on  the  motive  of  the  party  accused,  becomes  compo* 
tent  evidence.  But,  when  the  charge  is,  that  the  party  did  a  spe- 
cific, fraudulent  act,  or  made  a  certain  false  statement,  which  gave 
a  right  of  action,  the  act  or  statement  must  be  proved,  substantially! 
as  alleged  in  the  pleading,  and  proof  of  other  fraudulent  transac- 
tions is  irrelevant  and  improper.  The  offers  to  prove  false  repre- 
sentations and  fraudulent  transactions  against  tlie  defendant,  other 
than  those  counted  on  in  the  complaint,  were  properly  rejected. 
The  offer  of  the  plaintiff  to  read  the  examination  of  the  defendant, 
taken  pursuant  to  section  391  of  the  Code,  is  now  to  bo  considered. 
It  is  conceded  that  the  examination  could  not  be  read  as  evidence 
in  the  case,  like  the  deposition  of  a  party  taken  de  bene  esse^  for  seve- 
ral reasons.  It  was  not  complete ;  was  not  read  over  to,  and  signed 
by  the  party  examined ;  was  not  certified  by  the  officer;  nor  had  it 
been  filed.  Had  these  requirements  been  duly  complied  with,  the 
examination  would  have  been  evidence,  of  itself,  to  be  used  on  the  trial 
by  either  party,  at  his  option.*  There  was  no  statute  which  author- 
ized it  to  be  read  in  evidence,  in  the  form  in  which  it  was  presented. 
Therefore,  as  a  deposition,  and  of  itself,  it  was  incompetent  evidence. 
This  was  conceded  by  the  plaintiff's  counsel.  He  said:  ^'I  admit 
it  has  never  been  signed  and  filed,  so  we  could  read  it  without 
proving  it."  But  he  offered  "  to  read  the  evidence  of  said  defend- 
ant, so  taken,  against  him,  as  an  admission  in  the  case."  Kow,  I 
am  unable  to  discover  any  legal  objection  to  proof,  by  the  plaintifl^ 
of  what  the  defendant  stated  on  the  occasion  of  his  examination. 
The  plaintiff  had  a  right  to  prove  his  statements  and  admissions, 
bearing  on  the  issues,  whenever  and  wherever  uttered.  That  he 
made  them  under  oath  and  in  a  legal  proceedings  affords  no  reason 
why  they  might  not  be  proved  against  him.  So  it  was  undoubt- 
edly competent  for  the  plaintiff  to  call  the  stenographer  who  took 
down  the  defendant's  examination,  or  any  other  person  who  heard 
him  speak,  and  prove  what  he  then  stated.  The  stenographer  was 
called  in  this  case,  and  testified  that  he  took  down  the  examination, 
which  he  then  produced  or  held  in  his  hand ;  said  it  was  the  evi- 
dence as  be  took  it,  and  that  he  believed  it  to  be  correct.    The 

•87  How.,  810. 
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plaintiff's  counsel  then  offered  to  read  the  examination  in  evidence, 
when  the  objections  were  interposed,  that  it  was  incompetent, 
immaterial  and  not  properly  authenticated ;  that  is,  that  the  paper 
itself  was  incompetent  evidence.  Now,  the  written  paper  was  not 
evidence  ipso  factOy  but  was  a  memorandum  made  by  the  witness 
which  might  be  used,  if  necessary,  in  aid  of  his  recollection.  The 
question  to  the  witness  should  have  been,  What  did  the  defendant 
state  on  that  examination !  If  he  could  answer  without  reconrse 
to  the  memorandum,  he  should  do  so.  To  adopt  the  language  of 
"Woodruff,  J.,  in  Young  v.  CdUett :  *  "  There  would  be  no  pro- 
priety in  putting  into  the  hands  of  a  witness  a  paper  for  the  par 
pose  of  refreshing  his  recollection,  when  his  memory  is  already 
fresh,  and  his  recollection  full  on  the  subject  of  inquiry,"  and,  the 
learned  judge  adds,  in  substance,  that  to  do  so  under  such  circum- 
stances would  be  improper.  If  unable  to  answer  without  reconrse 
to  the  paper,  he  might  resort  to  it  in  aid  of  his  memory.  But  the 
right  to  recur  to  it,  in  aid  of  his  recollection,  would  not  make  the 
memorandum  evidence,  of  itself.  It  was  said  in  Butter  v.  Bemon^  f 
that  a  witness  might  use  a  memorandum  to  refresh  his  recollection, 
but  that  it  was  not  evidence  to  go  to  the  jury,  even  though  he  shonld 
swear  that  he  thought  it  correct ;  and  it  is  added,  per  Hand,  J. : 
*^  He  may  refresh  his  memory,  and  then,  if  his  recollection  recalls  the 
transaction,  that  recollection  is  testimony  to  go  to  the  jury.  *  * 
It  is  not  sufficient  that  his  mind  recurs  to  the  memorandum,  and 
that  he  himself  believes  that  true."  This  case  followed  substantially 
the  decision  in  Lawrence  v.  BarkeryX  and  both  of  these  cases  were 
cited  with  approval,  in  Huff  v.  Beniiett%  The  rule  laid  down  in 
these  cases,  would  absolutely  exclude  the  reading  of  a  memorandum 
in  evidence,  under  all  circumstances.  It  would  permit  a  paper  to 
be  used  by  the  witness  to  refresh  his  memory,  yet,  after  recnrring 
to  it,  he  would  be  required  to  speak  to  the  facts  from  his  recollection. 
But  the  rule  has  been  so  far  modified,  as  to  permit  a  memorandum 
to  be  read  in  evidence,  under  certain  circumstances.  |  The  role, 
as  settled  in  these  and  other  recent  cases,  is  to  the  effect,  that  a 

♦  C  Doer,  441.  f  1  Barb.,  62e.  %  6  Wend, ,801.  §  «  N.  Y.,  887. 

I  Hakey  v.  Sinsebaugh,  15  K.  T.,  485;  RusseU  v.  The  H.  R  R  R  Ca,  17  id. 
184;  Guy  V.  Mead,  22  id.,  482;  McCormick  v.  Penn.  Cent  R  R  Co.,  ^  id. 
808,815. 
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memorandum  of  a  fact,  material  to  the  issae,  made  bj  a  witness  at 
or  near  the  time  when  the  fact  occurred,  may  be  read  in  eTidence 
to  the  jury.  Ist  If  the  witness  can  swear  that  it  was  made  cor- 
rectlj ;  and,  2d.  Tliat  ho  cannot  remember  the  fact,  except  as  ho 
finds  it  stated  in  the  paper.  So  it  was  held  in  RvsaeU  v.  The  H. 
R.  R.  R.  Oo.y  *  tliat  a  memorandum,  made  bj  a  living  witness  con** 
teroporaneonsly  with  the  facts  to  which  it  relates,  is  admissible  in 
evidence  only  as  auxiliary  to,  and  not  as  a  substitute  for,  his  oral 
testimony ;  and,  that  it  must  appear  that  there  is  a  necessity  for  its 
introduction,  on  account  of  the  inability  of  the  witness  to  recollect 
the  facts  after  refreshing  his  memory  by  the  writing. 

In  this  case.  Judge  Sklden  says,  that  it  is  an  indispensable  pre- 
liminary to  the  introduction  of  such  memorandum,  that  it  should 
appear  that  tiie  witness  is  unable,  with  the  aid  of  the  memorandum, 
to  speak  from  memory,  as  to  the  facts;  and,  further,  that  it  is 
the  duty  of  the  court,  in  all  such  cases,  to  see,  before  receiving  the 
evidence,  that  there  is  a  necessity  for  its  introduction,  on  account 
of  the  inabilit}'  of  the  witness  to  recollect  the  facts.  Thus  it  seenM 
that  the  memorandum  is  inadmissible,  unless  the  witness  states 
that  he  has  no  recollection  of  the  facts  which  are  the  subject  of 
inquiry,  aside  from  the  written  pap<er.  The  following  cases,  in 
addition  to  those  above  cited,  bear  on  this  point.f  In  RusaeU  v. 
The  II.  It.  R.  R.  Co.j  *  the  memorandum  was  admitted  in  evidence 
against  objection,  and  a  new  trial  was  granted  on  the  ground,  that, 
for  aught  that  appeared,  the  witness  had  a  distinct  recollection  of 
all  the  facts,  independent  of  the  written  paper. 

Now,  in  the  case  at  bar,  the  witness  stated  that  he  took  the 
minutes,  as  he  believed,  correctly ;  but  he  did  not  swear  to  any 
want  of  memory  as  to  what  the  party  testified  to ;  did  not  say  that 
he  could  not  give  what  the  party  then  stated,  except  from  the 
minutes;  did  not  show  that  it  was  at  all  necessary  for  him  to  recur 
to  them  in  aid,  even,  of  his  recollection.  For  aught  that  appeared, 
he  could  have  stated  wliat  the  defendant  then  swore  to,  without 

tMcadiam  v.  Pell,  51  Barb.,  65,  67;  Brown  t.  Jones,  46  id.,  400,410,  4il; 
Woods  y.  De  Figaniere,  85  How.  Pr.,  528-526;  Stuart  v.  Binsse,  7  Bosw.,  105- 
197;  Wheeler  v.  Ruckman,  1  Robt.,  40&-I11. 
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any  aid  from  the  minuteB.  If  be  could  have  done  so,  there  was  do 
occasion  to  refer  to  them. 

It  seems,  therefore,  that  the  paper,  of  itself,  was  incompetent  as 
evidence,  and  the  offer  to  read  it  to  the  jury  was  properly  ove^ 
ruled. 

Had  the  offer  been  this:  to  prove  by  the  witness  what  the 
defendant  stated  or  testified  to,  on  the  occasion  of  his  examination, 
its  exclusion  would,  I  think,  have  been  error.  But  the  offer  was 
to  prove  facts,  competent  to  be  proved,  by  incompetent  evidence. 
That  was  inadmissible.  Both  the  facts  to  be  proved,  and  the  evi- 
dence offered  to  establish  them,  must  be  competent  or  the  offer 
should  be  rejected. 

The  above  considerations  embrace  the  principal  grounds  of  error 
presented  for  examination ;  and,  as  we  think,  the  only  grounds  of 
alleged  error  which  require  particular  notice. 

Miller,  P.  J.,  and  Boakdman,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


BENJAMIN  SNYDER,  Respondent,  v.  ELIAS  C.  DAVIS, 

Appellant. 

Exemption  —  Chapter  157,  Lawe  1842 — when  property  specified  in^  i$  enmpL 

AJl  the  articles  specified  in  chapter  157,  of  the  Laws  of  1842,  are  liable  to  seison 
and  sale  on  an  execution  issued  to  collect  the  purchase-money  of  any  one  of  thearti* 
den  therein  specified,  or  of  any  other  property,  which  was,  at  the  time  of  the  pas- 
sage of  said  act,  exempt  from  execution. 

The  case  of  Hickoz  ▼.  Fay,  86  Barb.,  9,  not  followed;  8mUh  y.  Blade,  57  Baib., 
687,  distinguished. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  the  trial  of  the  cause  at  circuit,  where  the  plaintiff  was  non- 
suited.    The  facts  are  stated  in  the  opinion. 

ff,  B.  Ouahney^  for  the  appellant. 

•  

Peter  O   Webster^  for  the  respondent. 


SNYDER  V.  DAVIS.  351 

Third  Dbfartmbmt,  May  Term,  1874. 


BooKEs,  J. : 

The  question  in  this  case  arises  under  the  exemption  act  of  1843, 
amended  in  1859,  and  again  in  1866.*  The  sale  was  made  by  the 
defendant,  as  constable,  under  an  execution  against  the  plaintffT, 
issued  on  a  judgment  rendered  for  the  purchase-money  of  a  cow ; 
which  cow  was  exempt  property  imder  the  provisions  of  the 
Bevised  Statutes  of  1830.  The  property  sold  was  a  horse,  harness, 
wagon  and  sleigh ;  and  it  is  conceded  that  such  property  was 
exempt  under  the  act  of  1842,  and  the  amendments  thereof,  unless 
it  comes  within  the  proviso  of  the  last  clause,  which  reads  as  fol- 
lows: "Provided  that  snc'i  exemption  shall  not  extend  to  any 
execution  issued  on  a  demand  for  the  purchase-money  of  such  fur- 
niture, tools,  *  *  *  or  the  articles  now  enumerated  by  law." 
Now,  the  act  of  1842  extended  the  exemption  declared  by  the 
Bevised  Statutes,  to  certain  other  property  therein  specified  (to  the 
property  sold  in  tliis  ease),  subject  to  the  proviso  above  stated. 
This  proviso  was,  that  this  act  of  1842,  should  be  ineflFectual  as  to 
any  execution  issued,  on  a  judgment  for  the  purchase-money 
of  the  property  thereby  exempted,  or  for  the  purchase-money  of 
"the  articles  now  enumerated  by  law."  The  cow,  for  the  pur- 
chase-money of  which  the  judgment  was  recovered,  was  one  of 
those  articles,  f  Therefore,  by  force  of  the  proviso,  the  act  of  1842 
was  ineffectual  as  to  the  exemption  here  claimed.  The  language 
of  the  proviso  is  specific  and  clear ;  it  provides  that  such  exemp- 
tion shall  not  extend  to  any  execution  issued  on  a  demand  for  the 
purchase-money  of  "  the  articles  now  enumerated  by  law."  Those 
articles  were,  "  all  sheep  to  the  number  of  ten,  *  *  *  one  cow, 
*^wo  Bwine,"  etc.  J 

Now,  the  property  here  sold  was  not  exempt  by  the  Bevised 
Statutes  of  1830,  nor  by  the  act  of  1842  giving  effect  to  its  pro- 
viso, inasmuch  as  the  execution,  on  which  the  sale  was  had,  issued 
"  on  a  demand  for  the  purchase-money"  of  an  article  there  enume- 
rated by  law  as  exempt ;  and,  in  the  absence  of  any  law  exempting 
the  plaintiff's  property,  it  was  liable  to  seizure  and  sale  on  execu- 
tion issued  on  a  judgment  rendered  against  him.  This  exposition 
of  the  exemption  act  of  1842  and  its  amendments,  has  sanction 

•Laws  of  1843,  chap.  157  ;  1859,  chap.  184;  1866,  chap.  782. 
1 2  R.  8.,  867,  g  22,  sub.  4.  t  Id. 


352  HOPKINS  V.  HOPKINS. 


Third  Dbpabthent,  Mat  Tbbm,  1874. 


alao  in  CoU  v.  StevenSj  *  where  Selpen,  J.,  remarks  that  "  tlie 
natural  reading  of  the  clause  seems  clearly  to  be  that  the  exemp- 
tion allowed  by  the  section  itself  ^  shall  not  be  available  against  any 
execution  issued  to  collect  the  purchase-money  of  any  exempt 
property  whatever."  f  I  am  of  the  opinion  that  the  seizure  and 
sale  of  the  plaintifiTs  property,  in  this  case,  was  justified  in  law ; 
and  the  nonsuit  was,  consequently,  right. 

I  am  not  unmindful  of  the  decision  in  Hickax  v.  Fay,  %  which 
is  relied  on  by  the  appellant's  counsel,  where  it  was  held  that  an 
execution  issued  on  a  judgment,  recovered  on  a  demand  for  the 
purchase-money  of  exempt  property,  must  follow  the  identical  pro- 
perty sold,  ''  as  if  the  party  selling  retained  a  specific  lien  thereon 
for  the  price."  But  this  decision  was  overruled,  or  rather  was  not 
followed,  in  Graft  v.  CurtisSy  §  and  has  not  been  regarded  as  sound. 
The  question  here  under  consideration,  was  not  before  the  court,  in 
Smit/i  V.  Slade.  \ 

The  nonsuit  in  this  case  was  right,  and  the  judgment  should  be 
affirmed,  with  costs. 

MiLLEB,  P.  J.,  and  Boardmak,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


SAMUEL  D.  HOPKINS  and  others,  Plaintiffs,  v.  MART 
L.  HOPKINS  AND  DRUZILLA  HOPKINS,  Defendants. 

WiU —  CbngtrtteUon  qf—  RemaiTuter  —  vfhen  vetM. 

Susan  Hopkins  died,  leaving  &  wUl,  by  wliich  she  devised  the  use  and  Income 
of  all  her  estate,  both  real  and  personal,  to  two  of  her  daughters,  so  long  as  the/ 
should  live  and  remain  unmarried,  and  upon  their  death  or  marriage,  she  derised 
all  the  rest,  residue  and  remainder  of  her  estate  to  her  children,  ntfming  them,  or 
to  the  sunriTor  or  survirors  of  them  ;  and,  "  in  case  any  of  my  children  die,  bsT- 
Ing  issue,  then  I  will  and  direct  that  the  child  or  children  of  such  son  or  daq^ter 

•  9  Barb.,  676.       f  Bee  also  10  Barb.,  91.       }86  Barb.,  9.      g25  How.,  leS. 
1 67  Barb.,  687;  see  also  14  How.,  619,  and  8  Denio,  OS. 
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»f  mine,  shall  recelye  the  same  as  the  parent  of  such  grandchild  would  have 
reoeived  if  living."  EM^  that  the  children  named  in  the  will,  .took  vested  estates 
in  remainder,  immediately  upon  the  death  of  the  testatrix. 

Cass  submitted  on  a  statement  of  facts,  agreed  upon  by  the  parties, 
under  section  372  of  the  Code. 

Susan  Hopkins  died,  prior  to  May,  1873,  leaving  a  last  will  and 
testament,  which  was  admitted  to  probate.  May  8,  1873,  and  letters 
testamentary  issued  thereon  to  Samuel  D.  Hopkins  and  Travis  Hop- 
kins, the  executors  therein  named.  The  will  contained,  among 
others,  the  following  provisions :  '^  I  give,  devise  and  bequeath  to 
my  two  daughters  DruziUa  Hopkins  and  Mary  L.  Hopkins,  during 
their  natural  lives,  if  they  remain  unmarried,  the  use  and  income  of 
all  my  real  and  personal  estate  of  every  name  and  nature.  In  case 
either  of  my  daughters  should  marry,  then  I  will  and  direct  the 
daughter  unmarried,  shall  have  the  use  and  annual  income  of  all 
my  real  and  personal  estate  of  every  name  and  nature,  during  her 
natural  life,  or  so  long  as  she  shall  remain  unmarried,  my  design 
being  to  provide  a  comfortable  home  for  my  unmarried  daughters, 
60  long  as  they  live.  In  the  event  of  the  death  or  marriage  of  my 
said  daughters,  Druzilla  and  Mary  L.,  I  give,  devise  and  bequeath 
the  rest,  residue  and  remainder  of  my  estate,  to  my  children,  Travis 
Hopkins,  K.  Anne  Pease,  H.  Jane  Bishop,  Anor  H.  Potter,  John 
Q.  Hopkins,  Druzilla  Hopkins,  Mary  L.  Hopkins  and  Samuel  D. 
Hopkins,  or  to  the  survivor  or  survivors  of  them.  In  case  any  of  my 
children  die,  having  issue,  then  I  will  and  direct  that  the  child  or 
children  of  such  son  or  daughter  of  mine,  shall  receive  the  same  as 
the  parent  of  such  grandchild  would  have  received  if  living — that 
is,  the  portion  that  would  have  belonged  to  the  parent,  if  living." 

The  plaintiffs,  Travis  Hopkins,  Samuel  D.  Hopkins,  Anne  Pease, 
Hannah  J.  Bishop  and  Anor  Potter,  made  a  contract  with  the  defend- 
ants, to  sell  and  convey  all  their  interest  in  the  lands  of  the  testatrix, 
devised  by  the  will,  on  the  29th  of  November,  1 873.  The  deed  was  to 
be  delivered  on  the  19th  of  December,  1873,  at  which  time,  the  deed, 
iiaving  been  properly  executed,  was  tendered  to  the  defendants. 
They  declined  to  acoept  the  same,  for  the  reason  that,  as  they 
claimed,  the  grantors  could  not  and  did  not  convey  by  said  deed, 
the  lands  according  to  the  contract,  viz.,  a  perfect  title  in  fee  simple 
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absolute,  including  the  interest  that  the  defendants  acquired  nnder 
the  wiU  of  said  Susan  Hopkins. 

c/l  De  Motte  Smithy  for  the  plaintifEs. 

jF.  M.  Finchj  for  the  respondents. 

MiLLBR,  p.  J. : 

The  question   to  be  determined  under  the  testatrix's  will,  is, 
whether  the  devise  to  her  children,  after  the  terra  ination  of  the 
devise  to  her  two  daughters,  was  a  vested  or  a  contingent  remainder. 
Bjr  the  will,  she  devises  to  the  two  daughters,  Druzilla  and  Mary, an 
estate  during  their  lives,  provided  they  remain  unmarried,  and 
upon  the  termination  of  this  estate,  the  remainder  to  tlie  cliildren 
named  in  the  will,  or  the  survivor  or  survivors  of  them.    Did  the 
will  stop  here,  there  would  be  no  difficulty  in  construing  it,  as  sndi 
children,  or  the  survivor  or  survivors,  would  most  clearly  be  entitled 
to  a  vested  estate.    But  the  clause   following,  which  provides 
that  if  any  of  the  children  die,  having  issue,  that  such  issue  shall 
receive  the  same  as  the  parent  would  have  received  if  living,  raises 
a  question  which  is  not  entirely  free  from  embarrassment.    There 
are  certain  legal  rules,  however,  applicable  to  cases  of  this  character, 
which  must  lead  to  a  rational  interpretation  of  the  instrument  now 
to  be  construed.    It  is  provided  by  statute,  that  estates  are  vested, 
when  there  is  a  person  in  being  who  would  have  an  immediate 
right  to  the  possession  of  lands,  upon  the  ceasing  of  the  interme- 
diate or  precedent  estate,  and  contingent,  whilst  the  person  to 
whom,  or  the  event  upon  which  they  are  limited  to  take  effect, 
remains  uncertain.*    Chancellor  Kent  says :  '^  An  estate  is  vested 
when  there  is  an  immediate  right  of  present  enjoyment,  or  a  present 
fixed  right  of  future  enjoyment."  f    I  think  that  the  will  of  the 
testatrix  gave  an  estate  to  the  children  last  named  in  the  same, 
which  entitled  them   to  the  possession  of   the  land,  upon  the 
determination   of  the  estate  of    the  two  daughters  who    werp 
fii'st  entitled  to  an  estate  therein,  and  that  it  was  an  existing 
right  to  enjoy  the  same  upon   the  marriage  or  death  of   said 
daughters. 

•  1  R.  8.,  728,  g  la.  t  ^Kent  Com.,  9001 
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Wliere  real  estate  was  devised  to  one  for  life,  and  afker  bis  death, 
to  three  others,  or  to  the  survivor  or  survivors  of  them,  their  or  his 
heirs  or  assigns  forever,  it  was  held  that  the  remainder-men  take  a 
vested  interest  at  the  death  of  the  testator,  and  that  the  words  of 
Biirvivorship  refer  to  the  death  of  the  testator,  and  not  to  the 
d(*ath  of  tlie  tenant  for  life,  unless,  from  other  parts  of  the  will, 
It  be  manifest  that  the  intent  of  the  testator  was  otherwise.* 
The  ease  at  bar  bears  a  striking  analogy  to  the  one  cited,  and 
the  langnage  is  of  the  same  import,  with  the  exception  that  the 
words,  "heirs  or  assigns  forever,"  are  not  employed.  This,  I 
think,  does  not  alter  the  meaning,  and  it  is  equally  plain  and 
explicit  without  the  use  of  these  words.  The  devise,  beyond  any 
question,  gave  to  the  clnldren  of  the  deceased,  who  were  named, 
and  living  at  the  time  of  the  testatrix's  death,  a  remainder  in  the 
estate,  which  then  became  vested  in  them.  The  subsequent  pro- 
vision for  the  issue  of  such  as  might  die,  was,  in  my  opinion, 
intended  to  provide  for  tlie  disposition  of  the  share  or  shares  of 
sudi  child  or  children,  as  might  not  be  living  at  the  time  of  the 
testatrix's  decease.  It  was  in  fact  eqnivalcnt  to  a  provision  for  the 
heirs  or  assigns  of  the  deceased  child  or  children.  Without  this 
clanso,  I  am  inclined  to  think  that  the  portion  of  snch  one  or  more, 
as  might  die  without  issue,  would  go  to  the  survivor  or  survivors, 
and  thus  prevent  the  issue  of  the  deceased  devisee  from  partici- 
pating, in  any  way,  in  the  final  division  of  the  estate.  This  could 
never  have  been  intended,  and  the  testatrix  sought  to,  and  did,  I 
think,  avoid  any  such  result  by  the  provision  now  considered;  thus 
making  an  equal  distribution  among  her  children  and  grandchildren 
and  harmonizing  the  entire  plan  and  structureof  the  will.  The  whole 
will  related  to,  and  had  in  view,  such  of  her  lawful  descendants,  who 
were  named,  as  mi^ht  be  living  upon  the  decease  of  the  testatrix. 
If  we  regard  the  last  clause  as  an  independent  provision,  I  think 
\vc  must  arrive  at  the  same  conclusion ;  for  it  is  after  all  a  devise 
to  the  heirs-at-law  of  the  deceased.  The  grandchildren,  in  case  of 
the  decease  of  the  children,  would  inherit  according  to  law,  and  a 
devise  to  the  children,  and  in  case  of  death,  to  the  grandchildren. 
amounts  to,  and  i*eally  is,  a  devise  to  the  person  and  his  or  liOi 
lawful  heirs. 


•Mooro  T.  Lyons,  25  Wend.,  119. 
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The  intention  is  a  leading  element  to  be  considered  in  the  eon- 
struction  of  wills,  and  it  is  hardly  to  be  assumed  that  the  testatrix 
designed  to  make  no  provision  for  the  grandchildren,  in  case  of  the 
death  of  any  child  or  children  before  her  decease,  and  only  sought 
to  secure  the  final  distribution  to  such  of  them  as  should  survive 
their  parents,  who  died  after  her  decease. 

Another  rule  may  be  invoked  in  support  of  the  constraction 
stated,  and  that  is :  that  the  law  favors  the  vesting  of  estates,  aod, 
unless  the  intention  is  unequivocally  expressed  to  the  contrary,  it 
will  not  be  imputed  to  the  testatrix.*  It  cannot  be  said,  in  the 
case  at  bar,  that  any  intention  whatever  is  expressed  by  the  testa- 
trix, that  the  estate  devised  sha^l  not  be  vested,  and  every  intend- 
ment is,  as  we  have  seen,  in  a  contrary  direction.  As  was  said  by 
the  chancellor  in  Moore  v.  Lyons^\  "  A  remainder  is  not  to  be  con- 
sidered as  contingent  in  any  case,  where  it  may  be  eonstrned  to  be 
vested  consistently  with  the  intention  of  the  testator."  It  is  appa- 
rent that  it  is  entirefy  in  accordance  with  the  object,  purpose  and 
design  of  the  testatrix  in  this  case,  that  the  remainder  devised,  was 
not  considered  as  dependent,  in  any  way,  upon  contingencies,  bat 
vested,  upon  the  testatrix's  decease. 

The  result  of  the  discussion  had,  leads  to  the  conclusion  that  the 
plaintiffs  had  a  vested  remainder  in  fee,  to  the  real  estate  men- 
tioned in  the  deed,  to  the  extent  of  their  several  shares;  that  they 
had  lawful  authority  to  execute  and  deliver  a  deed  of  conveyance 
of  the  same;  and  that  the  defendants,  tlie  purchasers,  would 
thereby  acquire  an  absolute  estate  in  fee,  to  the  interest  conveyed. 

This,  I  think,  with  the  estate  which  the  defendants  had  acquired 
by  virtue  of  the  will,  wonld  vest  them  with  an  estate  in  fee  simple, 
of  the  whole  premises. 

The  defendants,  therefore,  should  be  required  to  perform  the 
contract,  and  a  judgment  must  be  ordered  accordinglyi  with  costs. 

* 

Present — Miller,  P.  J.,  Bogkes  and  Boabdman,  JJ. 

Judgment  for  plaintifib,  with  ooets. 

•  McKlnstry  ▼.  Sanders,  2  K.  Y.  [B.   C]  R,  t61,  186;    citing  Haaloe  T. 
Ifanice,  48  N.  T.,  868.  f  Biipm^  at  page  144. 
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JOHN  H.  WHITE,  Respondkot,  v.  JAMES  E.  COULTER  and 
AMELIA  ANN  COULTER,  Appkllaota. 

Sale  en  foredomire — when  ml  atide — Special  Term — place  of  hMing — Lie  per^ 
den*  —  c^ffldavU  (fJUing — eifeei  qf  dtfeet  in  —  Btferee  —  nominatien  of^  by  one 
paHjf — Wtfe  of  mortgagor  — faUure  to  eerve  eummohe  on — ^ee^  of —  Eisecutian — 
direeiien  en  —  tehen  euffldent, 

A  motion  to  set  aside  a  sale  on  foredoeore,  is  addressed  to  the  discretion  of  tlio 
ootirt  below,  and,  in  the  absence  of  abuse  of  such  discretion,  the  order  of  the 
Special  Term  is  not  appealable. 

Where  property,  the  market  value  of  which,  on  the  day  of  sale,  was  not  above 
$40,000,  was  bid  in  by  the  mortgagee  for  $35,000,  the  mortgagor  having  notice 
that  he  would  not  bid  above  that  for  it,  and  there  was  no  pretense  of  fraud,  mis- 
conduct or  surprise,  a  resale  should  not  be  granted. 

Where  an  action  was  noticed  for  trial,  at  a  Special  Term  to  be  held  at  the 
chambers  of  a  Justice  of  the  Supreme  Court,  in  the  town  hall,  and,  at  the  appointed 
time  and  place,  the  action  was,  by  the  consent  of  the  parties,  tried  before  another 
justice,  at  an  adjourned  Special  Term  then  held  by  him  in  another  room  of  the 
town  hall ;  held^  that  if  there  was  any  irregularity  in  so  doing,  it  was  waived  by 
fche  appearance  and  consent  of  the  defendant's  attorney. 

The  appointment,  by  the  court,  of  a  referee,  nominated  by  one  party  and 
^»proved  by  the  other,  is  no  violation  of  rule  78,  and  no  irregularity. 

Where  a  Judgment  of  foreclosure,  in  an  action  tried  before  the  court  without  a 
Jury,  was  entered  within  four  days  of  the  filing  of  the  decision  ;  held,  that  the 
defendant,  by  consenting  to  the  entry  and  subsequently  allowing  the  sale  to  be 
confirmed,  waived  the  irregularity,  if  any  existed. 

This  provision  of  the  Code  is  so  far  directory,  that  a  neglect  of  it  will  not  be 
considered,  in  the  absence  of  wrong  or  injury  to  the  defendant.  {Ber  Boardman,  J.) 

Where  the  affidavit  of  filing  of  notice  of  pendency  of  action  is  defective,  but 
proper  notice  has,  in  fact,  been  duly  filed,  and  no  objection  is  made,  by  defend- 
ant's attorney,  to  the  sufficiency  of  the  proof,  the  Judgment  is  not  thereby  ren 
dered  void ;  it  is  a  mere  irregularity,  which  may  be  disregarded  or  amended, 
under  sections  178, 176  of  the  Code,  in  the  absence  of  any  Injury  to  defendant 

The  notice  of  lie  pendene  is  made  by  statute,  constructive  notice  to  persons 
claiming  under  the  defendants  in  the  action,  but  not  parties  to  it;  as  their  rights 
only  are  affected,  it  is  reasonable  that  they  only  should  be  allowed  to  take  advant- 
age of  the  omission  to  file  it 

Whether,  in  an  action  to  foreclose  a  purchase-money  mortgage,  service  of  tlie 
summons  upon  the  husband  is  not  good  as  to  the  wife,  and  whether  she  will  not 
be  bound  by  the  Judgment  entered  therein,  quere. 

But,  if  such  service  does  not  bind  the  wife,  then  her  rights  are  not  foreclosed, 
and  if  she  shall  survive  her  husband,  whereby  her  inchoate  right  of  dower  would 
cipen  into  an  absolute  right  in  the  equity  of  redemption,  she  may  then  take  pro* 
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ceedings  to  enforce  her  riglits,  and  will  not  be  bound  by  a  jadgmeni,  to  which, ihe 
was  not  a  party.  But  such  non-service  furnishes  no  ground  for  an  application  to 
set  aside  the  judgment,  during  the  lifetime  of  the  husband. 

An  execution  was  issued  and  delivered  to  the  sheriff  of  Saratoga  county,  in  the 
usual  foim,  except  that,  on  the  inside,  it  was  directed  **To  the  sheriff  of  the 
county  of  county  ;  '*  on  the  outside,  under  the  title  of  the  action,  were  the  words, 
'  execution  to  Saratoga  county,**  with  the  usual  directionato  levy,  eta  EUd^  that 
its  direction  to  the  sheriff  of  Saratoga  county  sufficiently  appeared. 

This  is  au  appeal  by  the  defendants  from  an  order  of  the  Special 
Term,  made  on  the  IStli  day  of  November,  1873,  denying  defend- 
ant's motion  to  set  aside  the  judgment  of  foreclosure  and  the  sale 
had  pursuant  thereto  in  the  above-entitled  action,  with  ten  doUan 
costs  to  plain tiif. 

By  the  defendant's  notice  of  motion,  dated  March  18, 1873,  an 
order  was  asked,  setting  aside  such  judgment  and  for  a  new  trial, 
oil  such  terms  as  might  be  just,  and  also  on  irregularities,  as  fol- 
lows : 

1.  That  the  trial  was  irregular  as  to  time  and  place,  and  the 
court  had  no  jurisdiction,  for  tliat  reason,  of  the  parties  or  cause  of 
action,  the  attorney  for  defendant  J.  £.  C,  having  no  authoritj  to 
waive  the  objection. 

c 

2.  That  the  affidavit  of  filing  of  notice  of  lie  pendens  was 
defective. 

8.  That  the  appointment  of  the  referee  to  sell,  at  plaintiff's 
request,  was  irregular  and  void,  and  the  fee  retained  by  him  was 
excessive. 

4.  That  the  direction  to  sell  in  one  parcel  was  improper. 

5.  Defendant  J.  E.  C,  asks  leave  to  serve  an  amended  answer. 

6.  Defendant  A.  A.  Coulter,  asks  that  all  proceedings  as  to  her, 
be  set  aside,  because  slie  was  not  served  with  the  summons,  and 
never  appeared  or  authorized  any  one  to  appear  for  her  io  the 
action. 

By  the  second  notice  of  motion,  dated  March  24,  1878,  the  fol- 
lowing additional  irregularities  were  alleged: 

7.  That  the  judgment  was  entered  irregularly,  within  four  days 
after  the  decision  of  the  jndge  who  tried  the  action. 

8.  That  there  was  no  reference  to  inquire  whether  the  premises 
should  not  be  sold  in  parcels,  as  required  by  the  rules. 

By  the  third  notice  of  motion,  it  was  asked  that  the  judgment 
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for  deficiency,  $18,911.94,  be  vacated,  for  the  following  reasons  and 
irregularities,  to  wit : 

9.  That  it  was  prematurely  entered,  as  in  No.  7,  ante. 

10.  That  it  was  entered  before  the  end  of  eight  days  after  the 
filing  of  the  report  of  sale. 

And  the  execution  upon  said  judgment  was  asked  to  be  set 

aside: 

11.  Because,  it  was  prematurely  issued,  before  the  end  of  eight 
dajB  after  the  filing  of  referee's  report  of  sale. 

12.  Because  not  directed  to  the  sheriff  of  Saratoga  county,  or 
any  other  sheriff. 

13.  Also,  that  the  judgment,  sale  and  all  proceedings  be  set  aside, 
on  account  of  the  fraud  of  plaintiff,  as  alleged. 

All  errors,  defects  and  irregularities,  disclosed  by  the  moving 
papers,  are  insisted  upon  in  favor  of  the  motion,  and  such  further 
and  other  relief  as  shall  be  just,  is  asked  for. 

The  action  was  noticed  for  trial  at  a  regular  Special  Term,  duly 
advertised  and  held  at  the  town  hall,  in  the  village  of  Saratoga 
Springs,  by  Mr.  Justice  Bcx^kes,  on  the  9th  day  of  July,  1872.  On 
that  day,  another  Special  Term  was  also  held,  in  another  room  of 
the  town  hall,  by  Mr.  Justice  Jamks,  he  having  adjourned  the 
Ballston  Special  Term  of  May,  to  tliat  time  and  place.  The  action 
was,  at  the  suggestion  of  Mr.  Justice  Bockes,  the  defendant's  attor- 
ney consenting  thereto,  tried  before  Mr.  Justice  James. 

Upon  hearing  of  these  motions,  they  were  denied,  and  defend- 
ants appeal  from  the  order  denying  the  same.  The  facts  are 
stated  in  the  opinion. 

A.  Pondy  for  the  appellant.  The  judgment  should  be  set  aside 
ae  the  summons  was  not  served  on  defendant,  A.  A.  Coulter. 
{Sean  v.  Mather^  1  Daly,  440 ;  Williarm  v.  Va/n  Yalkenhurg^  16 
How.,  150;  Bvlkley  v.  BulMey^  6  Abb.,  307;  Goggs  v.  Lord 
Jluntingtower^  12  M.  &  W.,  502;  Baldwin  v.  Kimmelj  16  Abb., 
368 ;  MiUa  v.  Van  VoorhieSy  20  N.  Y.,  412 ;  BrackeU  v.  Baum^ 
60  id.,  8,  11,  12.)  The  Special  Term,  at  which  the  trial  was 
had,  was  irregular,  and  the  consent  of  the  parties  conferred  no 
jurisdiction.  {KeUy  v.  Thayer^  34  How.,  163 ;  Dedrick  v.  Richley^ 
19  Wend.,  108;  Narthrwp  v.  The  FeopU,  87  K  Y.,  203;   The 
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People  v.  JUoneghan^  1  Park.  Cr.,  570 ;  Burckle  v.  EckJharty  3  N.  T., 
137.)  The  affidavit  of  the  filing  of  the  lis  pendens  was  defective. 
{Same  v.  Morse,  6  How.,  344 ;  Cook  v.  Stoats,  18  Bar.,  407.; 

Eseh  Cowen  and  L,  B.  Pike,  for  the  respondent.  The  Spe- 
cial Term,  at  which  the  trial  was  held,  was  regular.  [Uuni  v. 
Wallis,  6  Paige,  374 ;  Garde  v.  Sheldon,  3  Barb.,  232 ;  Wilcox  v. 
Wilcox,  14  N.  Y.,  676.)  But  if  any  irregularity  existed,  it  was 
waived  by  the  defendant.  {Olaflin  v.  Partners^  and  Gitusen^ 
Bank,  25  N.  Y.,  296;  Blodget  v.  Conkling,  9  How.,  442 ;  Denim 
V.  Noyes,  6  John.,  296;  Am.  In.  Co.  v.  Oakley,  9  Paige; 
Bogardus  v.  Livingston,  7  Abb.,  428.)  The  direction  as  to  the 
costs  of  judgment  is  directory.  {Stewart  v.  SUUer^  6  Duer,  83 ; 
Lewis  V.  Jones,  18  Abbott,  427.) 

BOARDMAN,  J.  : 

Upon  a  reading  of  the  great  mass  of  evidence,  upon  which  this 
order  appealed  from  was  granted,  certain  facts  appear  to  be  well 
established,  and  need  to  be  stated  for  a  safe  disposition  of  the  variooa 
points  raised. 

On  the  9th  September,  1871,  defendant  James  bought  of  plaintiff, 
the  White  hotel  property  at  Saratoga  Springs,  at  the  price  of 
$51,000,  paying  down  but  $500  cash  and  giving  a  bond  and  mort- 
gage for  the  balance  of  the  purchase  money  (less  a  small  lien 
assumed),  $49,355,  interest  thereon  being  payable  semi-annuallj, 
and  the  first  payment  of  principal,  $G,500,  to  become  due  September 
9,  1874 ;  and  by  which  mortgage  it  was  further  provided  that  if 
interest  due  should  remain  unpaid  for  twenty  days,  the  whole 
principal  should  become  due  at  plaintiff's  option.  As  tins  security 
was  not  adequate,  defendant  James  gave  his  bond  to  improve  sncb 
property  by  the  expenditure  of  $12,000  thereon  within  eight  months 
from  the  date  of  the  deed,  and,  upon  failure,  to  forfeit  and  pay,  as 
liquidated  damages,  $10,000;  the  same  to  be  applied  upon  tlie 
bond  and  mortgage.  Nothing  was  ever  done  in  performance  of 
this  condition  or  agreement. 

Immediately  after  such  purchase,  one  Gaffney  was  appointed  the 
defendant's  agent  to  manage  said  property  (defendant  living  in 
New  York  city),  to  collect  rents,  etc.     The  plaintiff  was  never 
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BDch  agent,  except  to  collect  a  small  amount  of  rents,  to  reimbarse 
Iiim  for  moneys  paid  for  insurance  and  taxes  on  property. 

On  the  9tli  of  March,  1872,  the  semi-annual  interest  due  on  said 
bond  and  mortgage,  was  not  paid  to  plaintiff,  but  only  a  part  thereof, 
between  $400  and  (500 ;  nor  was  the  same  paid  within  the  twenty 
days  thereafter.  On  the  8th  of  May,  1872,  an  action  for  the  fore- 
cloBTire  of  said  mortgage  was  begun  by  the  plaintiff,  and  the  sum- 
mons served  on  defendant  James,  and  possibly  on  defendant  Amelia, 
the  wife  of  James.  Defendant  James  put  in  an  answer,  setting 
up  payment  of  interest  on  the  ninth  of  March.  Defendant  Amelia 
did  not  appear,  although  James  had  the  summons  alleged  to  have 
been  served  upon  her,  and  talked  about  her  ability  to  answer. 
Ooalter  tried  to  stop  the  foreclosure  suit  by  offers  to  turn  out  secu- 
rities, but  the  parties  were  unable  to  agree  upon  terms,  and  Coulter, 
by  his  language,  indicated  an  intention  to  abandon  the  property 
and  let  plaintiff  get  what  he  could. 

On  the  9th  of  July,  1872,  the  action  was  brought  to  trial,  upon 
dae  notice  to  defendant's  attorney ;  notice  by  mail  atid  telegraph 
having  been  given  to  Coulter,  and  probably  received  by  him.  By 
consent  of  defendant's  attorney  (Coulter  not  appearing),  the  case 
was  tried  by  Mr.  Justice  James,  at  the  town  hall  in  Saratoga 
Springs.  Defendant's  attorney  appeared  on  such  trial  and  cross- 
examined  plaintiff,  who  was  sworn  as  a  witness  on  his  own  behalf. 
Evidence  was  also  given  as  to  the^condition  of  the  property,  and 
the  possibility  of  its  being  sold  in  parcels.  On  tlie  12th  of  July, 
1872,  a  decree,  assented  to  by  defendant's  attorney,  was  signed  by 
the  judge,  the  costs  having  been  allowed  by  defendant's  attorney, 
except  the  extra  allowance  which  was  made  by  the  court.  The 
judgment  was  entered  on  that  day  with  the  knowledge  of  the 
defendant's  attorney  and  without  his  dissent.  John  Foley,  an 
attorney  occupying  the  same  office  with  plaintiff's  attorney,  but  in 
no  way  connected  with  him  in  business,  was  appointed  a  referee  to 
sell,  with  the  assent  of  defendant's  attorney. 

On  the  seventh  of  September,  the  premises  were  sold  at  public 
anction,  and  purchased  by  plaintiff,  for  the  sum  of  $35,000.  Notice 
of  sncli  sale  was  also  sent  to  defendant,  but  he  did  not  appear 
except  by  his  attorney.  On  the  same  day,  the  report  of  the  referee 
iraa  made  and  confirmed  at  a  Special  Term,  at  the  town  hall,  Sara- 
HuN— Vol.  I.  46 
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toga  Springs,  before  Mr.  Justice  Bockjbs,  the  order  reciting  that 
E.  H.  Peters  appeared  and  consented,  as  counsel  for  the  defendaQt, 
and  which  is  confirmed  by  the  memory  of  Judge  Bogke€,  impressed 
upon  him  for  reasons  given.  The  report  of  sale  was  filed,  and 
judgment  against  defendant,  James,  for  the  deficiency,  $18,911.94, 
was  entered  September  10,  1872.  On  the  sixteenth,  an  execntioa 
for  such  deficiency  was  issued  and  delivered  to  the  sheriff  of  Sara- 
toga, in  the  usual  form,  except  that  on  the  iQside  of  same,  it  was 
directed,  ^  To  the  sheriff  of  the  county  of  county."  On  the  oat- 
side,  under  the  title  of  the  action,  were  the  words,  ^*  Execution  to 
Saratoga  county,"  with  directions  to  levy,  etc.,  signed  by  plaintiff's 
attorney.  By  virtue  of  this  execution,  sums,  in  all  amounting  to 
$2,000,  were  collected  from  rents  due  defendant  from  other  pro- 
perty. Other  executions  were  issued  to  the  city  of  New  YorL 
On  the  1st  of  October,  1872,  defendant,  James,  was  examined  on 
supplemental  proceedings  in  the  city  of  Kew  York,  and  about 
OctoberlS,  1872,  an  action,  in  the  nature  of  a  creditor's  bill,  was 
begun  against  defendants,  to  reach  the  property  of  defendant,  James, 
the  defendants  appearing  and  answering  separately,  about  Novem-  . 
ber  1,  1872,  admitting  the  judgment. 

'After  the  sale,  plaintiff,  to  the  knowledge  of  defendant  James, 
put  improvements  on  the  property  of  the  value  of  $15,000,  or  over, 
and  in  January,  1873,  contracted  to  sell  the  property  to  (%arleaS. 
Lester,  for  $69,000,  and  give  a  warranty  deed.  The  value  of  the 
property,  on  the  seventh  of  September,  upon  a  forced  sale,  was  not 
over  $40,000,  but  has  since  much  increased,  from  other  caoBes 
besides  the  improvements  put  thereon  by  plaintiff  and  others. 
Plaintiff  has  received  from  Lester,  upon  his  contract  of  sale, 
$16,000,  and  the  purchaser  or  his  assigns  have  expended  some  conf 
siderable  money,  in  improvements  upon  the  property.  Before  the 
recovery  of  the  judgment  for  the  deficiency.  Coulter  disposed  of  a 
large  afnount  of  property,  so  that  it  could  not  be  reached  by  an 
execution,  and  has  at  no  time  offered  to  give  security  for  the  debt, 
if  the  judgment  shall  be  opened. 

On  the  18th  of  March,  1873,  and  more  than  six  months  after  the 
sale  under  the  foreclosure,  and  judgment  for  the  deficiency,  the 
first  motion  papers  are  made  out  and  served.  It  is  apparent, 
from  all  the  papers  presented  on  this  appeal,  that  the  defend- 
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ant  bad  no  defense  to  this  action;  that  Mr.  Coulter  knew  it^ 
and  that  he  never  hoped  or  expected  to  succeed  in  the  defense. 
Id  the  language  of  A.  P.  Smith  &  Co.,  June  15,  1872,  he  was 
seeing  if  this  action  could  not  be  ^'staved  off  or  beaten." 
Alter  failing  in  eff[>rts  to  arrange  the  matter  and  stop  the  fore- 
closure, he  concludes  that  plaintiff  may  '^  take  the  property  and  go 
to  hell,  with  it^  and  if  plaintiff  got  anything  out  of  him,  he  would 
be  lucky."  In  accordance  with  this  determination,  Mr.  Coulter 
disposes  of  a  large  amount  of  property,  and  puts  himself  in  a  posi- 
tion to  defy,  as  far  as  possible,  any  judgment  for  deficiency  that 
may  be  rendered  against  him.  Had  one  tithe  of  the  energy  and 
industry,  bestowed  by  Mr.  Coulter  in  the  search  for,  and  exposure 
of,  irregularities  and  technicalities,  been  exercised  by  him  in  atten- 
tion to  his  defense,  or  in  the  protection  of  his  interests  upon  the 
sale,  no  necessity  for  his  present  motion  would  have  existed.  If 
Oonlter  did  not  know  in  advance  when  the  trial  was  to  take  place ; 
if  he  did  not  learn  of  the  trial  and  judgment  within  a  few  days 
thereafter ;  if  he  did  not  know,  in  advance,  of  the  time  and  place 
of  sale ;  if  he  did  not  know  of  the  judgment  for  the  deficiency  in 
a  ferw  days  after  its  entry ;  then  appearances  are  very  deceitful.  It 
may  be,  as  Mr.  Coulter  swears,  that  such  indications  are  false,  but 
if  80,  be  must  have  taken  special  pains  to  prevent  communications 
reaching  him. 

Upon  such  condusions  as  to  the  facts,  the  defendant  is  no/  enti- 
tled to  have  the  judgment  set  aside  and  an  amended  answer  served, 
as: a  favor,  for  the  simple  reason  that  he  does  not  show  any  defense 
or  any  merits.  He  does  not  show  that  the  judgment  ^^endered,  is 
nnjnst,  or  that  the  new  answer  proposed,  can  be  snstal/.ed  by  proof, 
or  justified  by  the  law.  As  before  said,  the  judgment  is  right,  and 
the  allegations  of  the  amended  answer  are  not  true.  The  weight 
of  evidence  in  the  appeal  papers,  sustains  both  these  assertions. 

Nor  is  any  satisfactory  reason  given  why  the  sale  should  be  set 
aflide.  Perhaps  it  is  sufficient  to  say  that  the  order,  being  in  the 
discretion  of  the  court  below,  is  not  appealable,  in  the  absence  of 
abase  of  such  discretion,  of  which  there  is  no  pretense.*  But  the 
sale  should  be  sustained  upon  the  merits.  Enough  appears  vO  con- 
^Tjooe  .the  mind  that  Mr.  Coulter's  absence  from  the  sale  wn  volun^ 

•  28  Barb.,  480;  8  N.  Y.,  884;  28  id.,  160. 
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tary  and  intentional.  His  neglect,  for  over  six  months  thereafter, 
during  which  time  he  was  pursned  by  supplemental  proceedings 
and  creditors^  actions  under  this  judgment  for  deficiency,  is  suffi- 
cient evidence  that  the  sale  was  not  objectionable  in  itself,  but 
only  by  reason  of  the  consequences.  But  there  is  no  evidence  that 
the  property  brouglit  an  inadequate  price,  or  that  it  would  have 
brought  a  greater  price,  had  all  the  persons  who  have  sworu  to  its 
value  been  present.  Even  Mr.  Coulter  does  not  offer  to  bid  more 
upon  a  resale,  after  $15,000  to  $20,000  of  improvements  have  been 
put  thereon,  and  other  circumstances  have  added  to  the  value  of 
the  property.  While  the  property  may  have  been  worth,  on  the 
day  of  sale,  $50,000  at  private  sale  on  long  credit,  it  would  be 
unreasonable  to  suppose  that  it  would  bring  that  sum  in  cash,  at  a 
forced  sale.  Such  is  not  human  experience.  The  veiy  sale,  made 
by  plaintiff  to  defendant,  is  evidence  of  an  extreme  price,  and  a  fiiir 
conclusion  from  theaflSdavits  produced,  would  not  carry  the  market 
value  above  $40,000  on  the  day  of  sale.  There  was,  therefore,  no 
such  inadequacy  of  price,  as  should  lead  to  a  resale  by  the  order  of 
the  court.  This  is  the  more  evident,  since  no  indemnity  for 
expenses  of  sale  or  improvements  made  is  offered,  nor  is  there  any 
guaranty  that  more  than  $35,000  will  be  bid  upon  a  resale.  The 
defendant  knew  that  plaintiff  would  not  bid  above  $35,000.  It  is 
not  pretended  there  is  any  fraud,  misconduct  or  surprise  that 
should  invalidate  the  sale.  Under  such  a  state  of  facts,  a  resale 
should  not  be  granted.* 

Nothing  remains  but  to  examine  the  various  irregularities  and 
defects  alleged,  and  see  whether  any  of  them  are  of  a  character  to 
avoid  the  judgment  or  sale,  or  to  render  it  proper,  in  the  further- 
ance of  justice,  to  interfere  therewith  by  setting  the  same  aside,  and 
ordering  a  resale. 

1.  The  trial  at  the  town  hall  in  Saratoga  Springs,  before  Mr. 
Justice  Jambs,  was  with  the  consent  of  defendant's  attorney,  who 
participated  in  it  without  objection.  A  Special  Term  was  then  and 
there  held,  by  regular  appointment  of  the  jndgea.  The  case  was 
regularly  noticed  for  trial  at  that  term.    The  jurisdiction  of  the 

•  Whitbeck  v.  Rowe,  25  How.,  408;  McOotter  v.  Jay.  80  K.  Y..  M;  W-ne 
V.  Laraway,  22  Barb.,  167;  Duncan  t  r)ocid^  f  Paige,  99;  Amer  I^s^  P*  ^- 
Oakley,  9  id. 


WHITE  V.  COULTER.  865 

Third  Department,  Mat  Term,  1874. 

persons  and  of  the  subject-matter,  was  complete,  and  if  there  was 
any  irre<^ularity  as  to  place  where  the  trial  was  had,  it  was  cured 
bj  the  appearance  and  consent  of  defendant's  attorney.* 

2.  The  affidavit  of  filing  of  notice  of  pendency  of  action  was 
defective-t  But  proper  notice  was,  in  fact,  duly  filed,  and  no 
objection  was  made  to  the  sufficiency  of  proof  of  that  fact  by 
defendant's  attorney.  The  court  could  allow  sucli  proof  to  be 
made  and  filed  nunc  pro  tunc.  It  does  not  in  any  event  render  the 
judgment  void,  but  is  a  mere  irregularity,  X  ^^^^  might  well  be  dis- 
regarded or  amended  under  the  Code,  sections  173,  176,  in  the 
absence  of  any  wrong  or  injury  to  defendant. 

But  a  further  reason  why  this  objection  should  not  avail,  arises 
from  the  nature  and  the  object  of  the  notice  and  the  filing.  It  is 
made  by  statute,  constructive  notice  to  persons  who  claim  under  the 
defendant  iu  the  action,  but  are  not  parties  to  it.  As  their  rights 
only  are  or  can  be  affected,  it  is  reasonable  that  they  only  should 
be  heard  to  take  advantage  of  its  omission,  §  and  no  such  persons 
appear  in  this  action. 

3.  The  nomination  by  one  party  of  a  referee,  the  approval  by 
the  opposite  party,  and  thereupon,  his  appointment  by  the  court,  is 
no  violation  of  the  rules  of  law,  ]  and  no  irregularity.  Foley  was 
not  a  clerk  of  plaintiff's  attorney,  nor  ineligible. 

4.  The  assent  of  defendant's  attorney  to  the  form  of  the  decree, 
is  an  answer  to  the  claim  that  the  premises  should  have  been  sold 
in  parcels.     But  this  objection  was  waived  upon  the  argument. 

5.  The  motion  for  leave  to  serve  an  amended  answer  has  already 
been  considered. 

7.  The  entering  of  the  judgment,  within  the  four  days  after  the 
decision,  was,  if  an  irregularity,  waived  by  defendants,  in  consent- 
ing to  the  entry,  and  allowing  confirmations  of  sale.  Besides,  I  am 
of  the  opinion  that  the  requirement  is  so  far  directory,  only,  as  that 
a  neglect  of  its  provisions  will  not  be  considered  in  the  absence  oi 
wrong  or  injury  to  the  defendant.  T"  There  is  no  evidence  tha*. 
this  premature  entry  of  judgment  has  deprived  the  defendant  of 

•Code,  g  179.  tR«l«72. 

}  Potter  ▼.  Rowland,  8  N.  Y.,  448;  Curtis  v.  Uitchcock,  10  Paige,  809. 

g 8  N.  T.,  and  10  Paige,  aiUe,  |  Rule  78. 

Y  Lewis  V.  Jones,  18  Abb.,  427;  Stewart  v.  Slater,  6  Dner,  88. 
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any  riglit,  or  prevented  any  action  be  would  otherwise  have 
taken. 

The  8th  objection  was  waived  upon  tlie  argument. 

OlIl  This  has  been  considered  under  the  seventh  objection. 

The  10th  and  11th  objections  relate  to  the  entry  of  judgment  for 
deficiency,  and  to  the  issuing  of  execution  on  such  judgment,  within 
eight  days  after  filing  report  of  sale.  These  points  are  not  now 
specially  urged. 

The  12th  objection  relates  to  defects  in  the  execution.  Enongh 
appeal's  to  show  its  direction  to  the  sheriff  of  Saratoga  county, 
by  the  indorsement. 

The  only  remaining  objection  touches  the  alleged  want  of  service 
of  summons  upon  Mrs.  Coulter.  We  will  assume  that  it  was  not 
served,  for  this  discussion.  As  against  the  plaintiff,  who  was  mort- 
gagee, and  those  claiming  under  him,  Mrs.  Coulter  had  no  claim 
against  this  property,  because  the  mortgage  was  given  for  purchase- 
money.  She  had  only  an  inchoate  right  of  dower  in  the  surplna 
realized  after  sale  under  the  mortgage,  which  could  only  ripen  into 
an  absolute  right  upon  the  death  of  the  husband,  leaving  her  sur- 
viving. She  therefore  had  no  existing  claim,  at  the  date  of  this 
foreclosure,  and  no  separate  estate  in  the  property,  but  only  a  possi- 
bility.* Service  upon  the  husband  would  bind  the  entire  title, 
except  such  possibility.  For  that  reason,  perhaps,  it  has  been  held 
in  JFbote  v.  LaikTop^\  Eckeraon  v.  VbUtner^  %  Lathrop  v.  Heacock^l 
and  in  the  unreported  case  of  Uendricksan  v.  Hendricksan^  in 
this  department,  that  a  sei*vice  upon  the  husband  only,  is  good  u 
to  the  wife,  and  the  husband  is  bound  to  appear  for  her,  or  the 
default  of  the  wife  may  be  taken  as  if  personally  served. 

The  cases  cited  by  defendant's  counsel  are  not  in  point.)  All  of 
them  are  cases  where  relief  was  sought  against  tlie  persons  not 
served,  and  a  personal  judgment  was  rendered  against  them.  But 
if  such  personal  service  upon  the  husband  did  not  bind  tlio  wife 
and  operate  as  a  service  upon  her  also,  the  most  that  can  be 
said  is,  that  her  rights  are  not  foreclosed.^"     And  if  she  shall  survive 

•  MUls  V.  Van  VoorUies,  20  N.  Y.,  412.  %  11  How.,  42. 

1 58  Barb.,  188 ;  affirmed  in  41  K.  Y.,  858.  §  4  Lana.,  1. 

1 1  Daly,  440 ;  16  How.,  150;  6  Abb.,  807;  16  Abb.,  858. 
T  MiUa  V.  Van  Voorhies,  90  N.  Y.,  412.) 
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her  liuBbaiid,  whereby  her  inchoate  right  of  dower  would  ripen 
into  an  absohite  right  of  dower  in  the  equity  of  redemption,  she 
may  then  take  her  proceedings,  and  a  judgment  of  foreclosure,  to 
which  slie  was  not  a. party,  will  not  bar  her  rights. 

A  laborious  examination  of  the  appeal  papers,  has  satisfied  this 
conrt  that  the  learned  judge  who  decided  this  motion  at  Special 
Term,  has  fully  appreciated  the  merits  and  faithfully  discharged 
his  duty,  in  declining  to  grant  defendant's  motions,  or  any  part 
tliereof, 

The  order  of  the  Special  Term  is  therefore  affirmed,  with  ten 
dollars  costs  of  appeal. 

Present — Miller,  P.  J.,  and  Boa^bdhan,  J. 

Order  affirmed,  with  costs. 


EDWIN  A.  MENEELY  and  GEORGE  R.  MENEELY, 
Respondents,  v.  OLINTDN  H.  MENEELY  and  GEORGE 
H.  KIMBERLY,  Appellants. 


I^nade-mark — name — right  io  ths  use  cf — Tnj^ndiijn  to  prewnt  uee  qf 
name  —  denied  except  in  eaee  qf  fra/ud  or  deceit — DifUncUon  bekoeen  bequest  of 
good  mU  of  business  and  exdusive  use  of  name. 

In  1826,  Andrew  Meneely,  the  father  of  the  plaintiiS^,  and  the  defendant 
Meneely,  commenced  the  business  of  bell  making  at  West  Troy,  and  continued 
therein  nntil  1851,  when  the  plaintiff,  E.  A.  Meneely,  became  his  partner,  and  so 
continued  until  his  father's  death  in  October,  1851,  after  which,  the  business  was 
carried  on  by  the  plaintiffs.  By  reason  of  the  skill  of  A.  Meneely  and  his  suc- 
cessors, the  bell  foundry  had  acquired  a  great  reputation,  the  business  haying 
been  carried  on  under  the  names  of  "  Andrew  Meneely,"  "  Andrew  Meneely  & 
Son,"  "Andrew  Meneely's  Sons,"  and  "E.  A.  A  G.  R.  Meneely."  In  1872,  the 
defendants  commenced  bell  making  at  Troy,  under  the  name  of  **  Meneely  &  Kim- 
berly,"  and  issued  catalogues,  resembling  in  most,  but  not  in  all  respects,  those 
Iflsiied  by  the  plaintiffs.  The  defendants,  by  the  use  of  the  name  **  Meneely," 
expected  and  intended  to  derive  a  profit  and  advantage  from  the  good  reputation 
and  celebrity  in  bell  founding,  given  to  that  name  by  A.  Meneely  and  the  plaintifh 
and  the  use  thereof  by  them  is  calculated  to  do  so,  and  does  mislead  persons  not 
personally  acquainted  with  plaintiffs  and  defendants,  and  with  the  respective  loca* 
tiona  of  Troy  and  West  Troy,  and  is  injurious  to  the  plaintiffs'  business.    Ileld^ 
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that  the  plaintifib  were  not  entitled  to  an  injunction  restraining  the  defendant! 
from  uMng  the  name  **  Meneely  "  in  the  husiness  of  hell  founding  at  Troy. 

Under  such  circumstances,  a  court  of  eqi^ity  will  not  interfere  to  preyent  the 
use  of  a  family  name,  in  the  pursuit  of  a  lawful  business,  except  where  there  has 
been  fraud  or  deceit  practiced,  or  where  some  false  or  fraudulent  device  has  beea 
employed  to  injure  and  interfere  with  the  business  of  another,  and  impose  upon 
the  public. 

The  cases  upon  this  subject  examined  and  distinguished. 

Andrew  Meneely,  by  his  will,  after  making  certain  specific  legacies,  devised  tQ 
the  remainder  of  his  estate,  both  real  and  personal,  to  the  plaintiff,  chaiging 
them  with  the  support  and  maintenance  of  his  children  during  the  minority  of 
the  youngest  of  them,  and  with  the  payment  of  certain  legacies,  and  he  states  that 
in  so  doing,  he  has  taken  into  view  **that  I  leave  them  ♦  ♦  •  ♦  con- 
veniences for  carrying  on  a  successful  business,'  •  •  •  *  and  the  good-will 
and  custom  which  it  is  believed  is  established  and  connected  with  it.'*  Edd,  (U 
that  there  is  a  distinction  between  appropriating  the  good- will  of  a  business  of  a 
deceased  father,  carried  on  in  a  particular  locality,  and  enjoying  the  benefit  of 
his  name  and  reputation  as  a  man  of  skill  and  fair  dealing ;  (2),  that  there  was 
nothing  in  the  language  of  the  will,  which  conferred  upon  the  plaintiffs  the 
exclusive  use  of  the  name  of  Meneeljr  in  the  business  of  bell  founding. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs^  entered  upoD 
the  report  of  a  referee. 

In  1826,  Andrew  Meneely,  the  father  of  the  plaintiffs  and  of  the 
defendant,  Meneelj,  commenced  the  business  of  bell  making,  at 
West  Troy,  and  continued  to  carry  on  the  business  until  1851, 
when  the  plaintiff,  Edwin  A.  Meneely,  became  his  partner,  and 
the  firm  continued,  as  thus  composed,  until  the  death  of  the  father 
in  October,  1851,  after  which  the  business  was  carried  on  by  the 
plaintiffs.  Andrew  Meneely  left  a  will,  by  which,  after  making 
certain  specific  bequests,  he  devised  all  the  remainder  of  his  estate, 
both  real  and  personal,  to  the  plaintiffs,  charging  them  with  the 
payment  of  all  his  debts,  and  with  the  support  of  his  children,  until 
the  youngest  of  them  living  should  attain  the  age  of  twenty-one 
years,  and  with  the  payment  of  certain  legacies  to  his  children  and 
wife.  In  the  first  clause  of  his  will,  he  states  that,  in  making  this 
distribution  of  his  estate  and  charging  the  plaintiffs  with  the  pay- 
ment of  these  legacies,  he  has  taken  into  view  "  that  I  leave  them 
in  control  of  an  ample  capital,  and  with  real  estate  constituting 
ample  grounds,  and  also  implements  and  conveniences  for  continn- 
ing  and  carrying  on  a  succesAful  business,  which  I  have  been  favored 
in  establishing  by  many  years  of  toil  and  industry,  and  the  good 
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will  or  ciifitom  which,  it  is  believed,  is  established  and  connected 
with  it,  out  of  which  business,  if  prosecuted  bj  them  with  prudence 
and  economy,  which  I  have  reason  to  believe  thej  will  use,  I  hope 
and  confidently  expect  they  will,  they  will  have  ample  means  to 
meet  the  payments  I  have  charged  upon  them." 

The  plaintiffs  complied  fully  with  the  conditions  contained  in 
the  will.  In  the  father's  lifetime,  and  up  to  the  time  when  Edwin 
became  a  partner,  the  firm  style  was  '^  Andrew  Meneely,"  but  on 
Edwin's  becoming  a  partner,  it  was  changed  to  "  Andrew  Meneely 
&  Son."  After  the  father's  death,  the  firm  name  was  again  changed 
to  "Andrew  Meneely 's  Sons,"  and,  in  1863,  to  "E.  A.  &  G.  R. 
Meneely,"  the  present  name.  In  1871,  the  defendant,  Clinton  H. 
Meneely*,  one  of  the  children  named  in  the  will,  associated  himself 
with  the  defendant,  Kimberly,  and  began  the  business  of  manufac- 
turing bells,  nnder  the  name  of  *'  Meneely  &  Kimberly,"  at  Troy. 

This  action  was  brought  to  restrain  the  defendants  from  the  use 
of  the  name-  of  "  Meneely "  in  the  business  of  bell  founding  at 
Troy. 

The  referee,  before  whom  the  action  was  tried,  found  that  the 
defendants,  by  the  use  of  the  name  of  "Meneely"  in  the  establish- 
ment of  their  bell  foundry  at  Troy,  and  in  manufacturing  and 
selling  bells  at  Troy,  nnder  the  name  of  "  Meneely  &  Kimberly," 
expected  and  intended  to  derive  a  profit  and  advantage  by  reason 
of  the  good  reputation  and  celebrity  in  bell  founding,  given  to 
that  name  throughout  the  country,  by  the  said  Andrew  Meneely 
and  the  plaintiffs,  and  that  the  use  of  the  name  of  "Meneely"  by 
the  defendant,  is  calculated  to,  and  does,  mislead  persons  who  are 
not  personally  acquainted  with  the  plaintiffs  and  defendants,  nor 
with  the  respective  locations  of  Troy  and  West  Troy,  and  the 
difference  between  these  places,  into  the  belief  that  the  defendants 
are  the  proprietors  of  the  "  Meneely  Bell  Foundry,"  carried  on  by 
the  plaintiffs ;  and  such  use  of  the  name,  Meneely,  is  injurious  to 
the  plaintiffs'  business. 

The  referee  decided  in  favor  of  the  plaintiffs,  and  directed  that 
an  injunction  should  issue,  restraining  the  defendants  from  using 
the  name  and  designation,  "Meneely,"  in  the  business  </f  bell 
founding  at  Troy. 

Hun— Vol.  L         47 
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Irving  Browney  for  the  appellaDts  Courts  have  no  power  to 
restrain  a  man  from  honestly  using  his  own  nasne  in  his  own  busi- 
ness. {Amoakeag  Manuf,  Co.  v.  Spear^  2  Sand.,  607 ;  CUs/rk  v. 
Gla/rky  25  Barb.,  79  ;  Ilowe  v.  Howe  Machine  Co.^  50  Barb.,  236; 
Faber  v.  Fabevy  49  Barb.,  367 ;  Javnea  v.  JameSy  L.  E.,  13  Eq. 
Cas.,  421 ;  BtowtCb  Trade-markSy  pp.  402,  143.) 

Edgar  Z.  Fv/rsmany  for  the  respondents,  cited,  as  to  the  right  to 
the  use  of  the  name  Meneely,  Fetridge  v.  WeUa  (13  How.,  385) ; 
Stokes  V.  Landgraff  {yi  Barb.,  608)  ;  Howard  v.  Menee  (1  How., 
App.  Cases,  658)  ;  Congrese  and  Emp,  Spring  Co.  v.  High  Rod 
Cong.  Spring  Co.  (57  Barb.,  526) ;  S.  C.  (10  Abb.  [N.  S.],  348); 
Newman  v.  Alvord  (51 N.  Y.,  189) ;  Howard  v.  Henriqnes  (3  Sand. 
S.  C.  R.,  725) ;  Churton  v.  Dmglasa  (1  H.  R.  V.  Johns,,  176) ;  Stm 
V.  Carlan  (3  Mod.  Law  R.,  361);  Davis  v.  Kendall  (2  R.  1, 566); 
AinewoHh  v.  Walmaley  (44  L.  J.  R.  [N.  S.],  362) ;  Perry  v.  Tr^P 
(6  Beavan,  66);  Holmes  v.  Holmes  (37  Conn.,  278>;  Scheiizerr. 
Adkins  (46  L.  J.  R.,  37  [N.  S.],  847;  Laws  of  1863,  chap.  209). 

A  brief,  on  behalf  of  the  respondents,  was  also  filed  by  Hon.  John 
H.  Reynolds. 

MiLLEB,  P.  J. : 

The  plaintiffs  claim  that  the  use  of  the  defendants'  finn  name 
of  "  Meneely  &  Kimberly,"  in  conducting  their  business  of  bell 
founding  in  the  city  of  Troy,  is  an  infringement  upon  the  plaintifis^ 
right  to  use  the  name  of  "  Meneely,"  as  a  trade-mark  in  their  busi- 
ness at  West  Troy,  which  was  established  by  the  father  of  tlic 
plaintiffs,  and  of  the  defendant  ^'Meneely,"  and  the  plaintiffs 
themselves  in  the  same  business,  and  has  become  a  trade-maik  of 
great  celebrity  and  value.  The  law  favors  the  protection  to  mano- 
facturers,  of  any  trade-mark,  name  or  symbol,  which  distingnisbcs 
their  goods  from  others,  so  far  as  the  ownership  is  concerned,  and 
will  interpose  its  strong  arm  to  restrain  those  who  alten^t  to 
appropriate  this  species  of  property  by  frand  or  improper  practices, 
to  the  detriment  and  injury  of  those  who  have  acquired  a  right  to 
the  same. 

In  the  case  at  bar,  the  defendants  have  not  used  the  firm  name 
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bf  the  plaintiffs,  or  any  name  by  which  it  has  been  heretofore 
known  or  designated,  but  the  name  of  "Meneely  &  Kiraberly,"  as 
constitnting  a  copartnership  while  engaged  in  the  same  business  as 
the  plainti&  have,  for  a  long  period  of  time,  carried  on.  The 
objection  is  to  the  employment  of  the  name  of  "  Meneely  "  in  con- 
nection with  the  same  business  as  the  plaintiffs,  at  the  plaoe  where 
the  defendants  are  located,  which  is  the  city  of  Troy,  on  the  oppo- 
site side  of  the  Hudson  river  from  where  the  plaintiffs  are 
situated. 

Although  the  complaint  alleges  that  the  defendants  established 
a  bell  foundry  with  the  intention  to  injure  the  plaintiffs,  and  to 
deceive  the  public,  the  referee  does  not  find  any  such  intent,  or 
that  the  defendants  were  guilty  of  any  fraud,  dishonesty  or  deceit. 
It  is  true,  he  finds  that  tlie  defendants  expected  and  intended  to 
derive  profit  and  advantage  from  the  use  of  the  name  employed, 
and  that  the  name  of  ''Meneely"  was  calculated  to,  and  did  mis- 
lead persons,  not  personally  acquainted  with  the  parties  or  the  seve- 
ral localities,  and  is  injurious  to  the  plaintiffs'  business  of  bell 
making,  but  no  intentional  wrong  is  attributed  to  the  defendants. 
As  there  was  no  bad  intent  found  as  a  matter  of  fact,  the  use  of  the 
name  must,  necessarily,  have  been  innocent.* 

The  question  then  arises,  whether  the  defendants  are  liable  to 
be  enjoined  without  having  done  any  wrongful  act,  and  merely 
bocatise  they  assumed  to  use  the  name  of  one  of  them  in  connec- 
tion with  a  business,  in  which  the  ancestor  of  that  defendant  and  of 
the  plaintiffs  had  been  engaged,  and  which,  by  a  life  of  industry 
and  toil,  and  by  skill,  he  had  made  profitable,  and  an  invaluable 
inheritance  for  his  posterity.  The  right  to  the  enjoyment  of  a 
good  name,  personally,  or  in  connection  with  a  business  esta- 
blished by  the  labor  and  integrity  of  an  ancestor,  is  an  inestima- 
ble privilege,  which  cannot  be  too  highly  prized.  As  a  general 
rule,  every  individual  is  entitled  to  the  full  benefits  and  advan- 
tages which  such  a  privilege  confers,  and  should  not  be  deprived 
of  the  same  by  the  interference  of  the  courts,  except  in  extra- 
ordinary oases,  and  for  the  roost  cogent  of  reasons.  Nor  does 
there  appear  to  be  any  justice  or  equality  in  allowing  some  mem- 
bers of  a  &mi]y,  whose  paternal  name  and  business  reputatijn 

♦Corwin  v.  Daly,  7  Bosw.,  238. 
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lias  been  transmitted  to  them,  to  enjoy  an  entire  monopol/ 
of  its  fruits,  to  the  exclusion  of  others.  The  defendant,  Clio- 
ton  H.  Meneely,  claimed  the  right  to  profit  from  the  name 
which  he  inherited,  and  the  good  reputation  which  his  father 
had  earned  in  the  business  of  bell  founding.  He  was  open  and 
above  board  in  declaring  his  intention  thus  to  derive  advan- 
tage, and  formed  a  copartnership  and  conducted  his  business  with 
the  expectation  and  belief  that  profit  would  accrue  to  him,  bj 
reason  of  the  good  name  and  celebrity  which  had  attended  his 
father's  successful  career.  I  am  inclined  to  think  that,  in  this' 
respect,  he  committed  no  wrong,  and  that  he  had  a  perfect  right  to 
use  his  own  name  in  his  own  business,  even  although  that  name 
was  the  same  as  the  one  used  by  the  plaintiffs,  and  the  bnsiness 
precisely  of  the  same  character.  It  would,  it  seems  to  me,  be 
extremely  inequitable  to  allow  some  members  of  a  family  to 
deprive  others  of  the  rights  acquired  by  a  common  inheritance, 
and  to  say  that  the  family  name  should  not  be  employed  by  one, 
because  it  might  interfere  with  others — in  other  words,  to  deprive 
a  man  of  the  right  to  earn  a  livlihood  in  the  name  of  his  father, 
and  in  the  pursuit  of  the  only  business  which  that  father  had 
b6en  engaged  in,  or  the  son  had  been  instructed  to  follow.  The 
law  does  not  sanction  any  such  injustice,  and,  so  far  as  I  have  been 
able  to  discover,  none  of  the  reported  cases  go  to  the  extent  of 
holding  that  a  court  of  equity  will  interfere  to  prevent  the  use  of 
a  family  name  in  the  pursuit  of  a  lawful  bnsiness,  under  circun- 
stances  similar  to  those  which  are  presented  in  the  esse  at  bar. 

In  most  of  the  cases,  and  I  am  inclined  to  think  there  is  no 
exception  to  this  rule,  the  power  of  the  court  has  only  been  inter- 
posed where  there  has  been  fraud  or  deceit  practiced,  or  where 
some  false  or  fraudulent  device  has  been  employed  to  injure  and 
interfere  with  the  business  of  another,  and  to  impose  upon  the 
public.  A  brief  reference  to  some  of  the  leading  cases  which  are 
relied  upon,  will,  I  think,  sustain  this  view.  In  Sykes  v.  Syie$y* 
the  action  was  to  restrain  the  defendant  from  the  nse  of  the  words, 
"  Sykes'  Patent,"  in  the  manufacture  of  powder  fiasks.  The  dedJara* 
tion  alleged  fraud  and  deceit.  The  plaintiff  had  a  patent  which 
liad  been  adjudged  invalid,  on  account  of  a  defect  in  the  specifica* 

*8B.<fcC.,541. 
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iionSj  bat  the  plaintiff  afterward  continued  to  use  the  same  mark 
on  his  manufactured  articles.  The  defendants  imitated  his,  plain- 
tiff's, stamp,  and  the  goods  were  sold  by  retailers  as  articles  mann- 
fsetured  by  plaintiff.  A  verdict  for  the  plaintiff  was  sustained 
upon  the  ground  that  the  substance  of  the  declaration  was  proved, 
and  that  the  goods  were  sold  for  the  express  purpose  of  being 
resold  as  goods  of  the  plaintiff's  manufacture.  The  case  was  not 
analogous  to  the  one  at  bar,  for  it  showed  the  entire  appropriation, 
verbatim,  of  a  trade-mark,  and  was  decided  upon  the  ground  that 
there  was  fraud.  In  Orqft  v.  Day*  the  defendant,  Day,  having 
obtained  the  consent  of  one  Martin,  to  use  his  name,  set  up  the 
trade  of  a  blacking  manufactory,  with  labels  having  a  general 
resemblance  to  those  of  the  original  lirm  of  Day  &  Martin,  w^bom 
the  plaintiff  represented.  The  defendant  was  a  nephew  of  Day, 
one  of  the  members  of  the  old  firm,  who  was  deceased.  And  the 
, Master  of  the  Bolls  held  that,  while  the  defendant  had  a  right  to 
the  use  of  his  name,  he  had  no  right  to  use  it  at  the  expense  of 
Day's  estate,  or  in  such  a  way  as  to  deceive  and  defraud  the  pub- 
lic, and  to  obtain  for  himself,  at  their  expense,  an  undue  and 
improper  advantage.  The  fraud  in  this  case  was  quite  manifest, 
not  only  in  using  the  name  of  Martin,  who  was  not  a  member  of 
the  firm,  and  the  imitation  of  labels  of  the  old  firm,  but  in  sub- 
stituting Holborn  Hill  for  High  Holborn,  both  meaning  the  same 
street,  as  the  place  of  business  of  Day.  In  HoUoway  v.  H6Uoway^\ 
the  plaintiff  sold  a  medicine  as  the  ''  Holloway's  Pills,"  and  the 
defendant,  his  brother,  Henry  HoUoway,  commenced  selling  pills 
as^^H.  Holloway's  Pills,"  in  boxes  similar  to  the  plaintiff's,  with 
a  view  of  passing  off  his  pills  as  plaintiff's.  It  appeared  that  the 
defendant  had  given  the  printer  copies  of  plaintiff's  directions, 
papers,  etc.,  with  the  design  of  imitating  them,  and  the  decision 
was  placed  upon  the  ground  that  the  defendant  intended  to  deceive 
the  public,  and  make  them  believe  that  he  was  selling  the  plain 
tiff's  pills.  In  BurgeM  v.  Bv/rgesaJ^  an  injunction  was  refused  as 
to  the  use  of  the  name  of  an  article,  and  the  doctrine  is  laid  down, 
that  where  two  persons  have  the  same  name,  it  does  not  follow, 
because  the  defendant  sells  goods  under  his  own  name,  and  the 

«7  Beav.,  84.  f  18  Beav.,  200.  %  17  Eog.  Law  &  £q.,  257. 
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plaintiff  has  the  same  name,  that  he  is  sellingthem  as  the  goods  of 
the  plaintiff. 

Without  examining  particularly  all  the  English  cases,  I  think  it 
may  be  said  that  in  none  of  them,  is  a  party  restrained  from  the 
use  of  his  own  name,  unless  that  party  is  brought  within  the  ralo 
ah'cady  laid  down.*  The  same  remarks  will  apply  to  the  Ameri- 
can cases.  And  the  right  to  use  the  name  of  a  person,  although  it 
was  the  same  as  another,  has  been  upheld.  In  Clark  v.  Clarkyjf  a 
party  was  restrained  from  using  the  same  trade-mark  as  another, 
but  it  was  said  that  two  persons  of  nearly  the  same  name  being 
engaged  in  the  same  business,  each  had  the  undoubted  right  to  use 
his  own  name,  and  to  describe  the  article  which  he  sells  by  his  well- 
known  name.  In  Fdber  v.  jpaber^  f  an  injunction  was  dissolved 
restraining  the  defendant  from  using  his  own  name,  although  it  was 
the  same  as  the  plaintiff's.  And  it  was  said  by  SuTBBBLiLND,  J., 
^'  that  it  is  easy  to  see  that  this  circumstance  may  be  an  injury  to 
the  plaintiff,  but  the  defendant,  Faber,  has  a  right  to  nse  his  own 
name."  *  *  *  "  And  any  injury  which  the  plaintiff  has  suffered 
or  may  suffer  by  such  use  of  the  defendant  Faber's  name,  merely, 
must  be  viewed  as  an  injury  without  a  retnedy.^^  In  II(me  v. 
7'he  Howe  Machine  Company ^%  an  injunction  was  dissolved 
restraining  the  defendant  from  the  nse  of  the  plaintiff's  name.  It 
was  said  by  one  of  the  judges,  that  the  surname  could  not  be 
used  in  such  a  way  as  to  deceive  the  public,  and  deprive  the  plain- 
tiff of  the  benefit  of  the  notoriety  which  his  machines  had  gained; 
and  another  concurred  upon  the  ground  that  there  was  no  fraud 
upon  the  plaintiff  in  the  use  of  tlie  name.  In  StonebraJur  v.  SIU/m- 
})raker\  the  evidence  of  an  intent  to  deceive  was  manifest,  and 
the  defendants  were  enjoined  from  manufacturing  or  imitating  the 
]>Iaintiff 's  medicines,  and  from  counterfeiting  his  labels,  marks,  etc., 
but  no  restraint  was  put  upon  the  nse  of  Stonebraker's  name.  In 
Holmes  V.  HoVmes^  there  was  also  a  question  of  fraud,  as  well  as 
an  element  of  a  contract  or  an  estoppel. 

♦See  Rodgere  v.  No  will,  6  Man.,  Gr.  &  Scotl,  109;  Taylor  ▼.  Taylor,  2$ 
Eng.  L.  &  Eq.,  281;  Perry  y.  Truefitt,  6  Beav.,  66;  ScheitEer  v.  Atkins,  46  £  L. 
J.  R  (37  N.  8.),  847. 
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While  there  are  cases  where  the  appropriation  of  a  trade-mark 
which  misleads  the  public,  will  demand  the  granting  of  an  injunc- 
tion, *  I  am  not  prepared  to  assent  to  the  doctrine  that  fraud  or  a 
wrongful  intent  is  to  be  presumed  from  the  mere  fact  of  using 
one's  own  name,  which  is  the  same  as  that  of  another,  or  that  a 
person  cannot  do  so  where  there  is  even  a  tendency  to  injure  ano- 
ther, or  to  impose  upon  the  public.  The  true  rule  is  well  btated  in 
Wolfe  V,  JBurke^'f  by  Gilbert,  J.,  who  remarks:  ^'  A  man  cannct 
make  a  trade-mark  of  his  name  to  the  exclusion  of  a  like  use  of  it 
by  another  who  bears  the  same  name,  if  the  use  by  the  latter  is 
fair  and  unaccompanied  by  any  contrivance  to  deceive."  '  Brown  on 
Trade-marks,  at  page  143,  lays  down  the  following  doctrine :  ^^  The 
rule  is,  that  a  man  cannot  turn  liis  name  into  a  trade-mark.  Any 
other  rule  would  lead  to  the  most  absurd  consequences.  There 
are  several  dicta  the  other  way ;  but  this  must  be  attributed  to  a 
loose  habit  of  speech  or  a  want  of  acquaintance  with  the  indispen- 
sible  requisites  of  the  technical  mark."  Sec,  also,  pages  246  and 
314,  and  pages  329,  402,  403,  where  numerous  cases  are  cited 
which  sustain  this  position. 

*In  the  cases  cited,  the  degree  of  similarity  and  the  imitations 
were  far  more  apparent  and  distinct  than  in  the  case  at  bar,  and  it 
is  worthy  of  observation  and  especial  attention,  that  here  the 
defendants  only  employed  the  surname  of  one  of  them,  which  one 
alone  is  of  the  same  character  as  the  plaintifis',  or  bears  any  simi- 
larity to  their  name  or  any  of  the  various  cognomens,  some  forty 
in  all,  by  which  they  have  been  designated  by  their  numerous  busi- 
nees  correspondents.  It  would  be  a'  far-reaching  extension  of  the 
powers  of  a  court  of  equity,  to  grant  an  injunction  which  would 
protect  the  plaintiffs  in  the  use  of  all  the  different  names,  by  which 
thej  have  been  in  the  habit  of  being  addressed  by  their  customers. 
There  is  no  adjndged  case,  which  has  protected  trade-marks  to  such 
an  extent,  or  ever  struck  out  the  name  of  a  single  member  of  a 
firm,  because  it  was  similar  to  another  engaged  in  the  same  business. 
The  partnership  name  here,  was  ^'Meneely  &  Kimberly,"  and 
the  plaintiffift'  firm  name,  ^^E.  A.  &  6.  B.  Meneely."  And  there 
is  no  such  resemblance  as  would  of  itself  either  tend  to  deceive  the 
public,  or  indicate  a  fraudulent  purpose.    The  name  of  "  Meneely  " 

^Amoekeag  Man.  Co.  ▼.  Spear,  2  Sand.,  599.  f  7  Liins.,  161, 156. 
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could  not  have  been  used  with  apparently  less  design  to  commit  i^ 
fraud,  unless  Kimberly's  name  was  placed  ahead  of  it,  which  I 
think  was  not  reqniied. 

The  location  of  the  defendants'  business  at  Troy,  was  not  of  itself 
evidence  of  an  attempt  to  deceive  the  public,  or  an  interference 
with  plaintiffs'  rights.  It  was  in  a  different  city  and  county,  across 
a  river  and  some  distance  from  plaintiffs,  and  the  center  of  a  inana- 
facturing  business  of  various  kinds,  where  there  was  a  market  for 
this  kind  of  manufactured  property,  and  where,  at  least,  one  other 
bell  foundry  was  in  existence.  If  the  defendants  had  no  right  to 
locate  at  Troy,  then  it  would  be  difficult  to  prescribe  ihe  limits 
within  which  they  could  establish  a  business.  If  disbmce  is  to  be 
considered,  then  they  might  be  driven  not  only  from  the  immediate 
vicinity  of  the*  plaintiffs,  but  beyond  the  limits  where  the  name  of 
Meneely  was  known  or  had  acquired  a  reputation.  The  referee  has 
found  that  the  catalogues  issued  by  the  defendants,  in  the  order  in 
which  it  treats  of  bell  founding  and  other  matters,  is  in  most,  if  not 
all  respects  like  the  plaintiffs' catalogues,  and  the  illustrations,  in 
most  instances,  resemble,  but  in  some  instances  are  strikingly 
different,  and  that  the  language  is  different.  The  similarity  is  cer- 
tainly not  very  marked,  and  not  so  distinct  as  to  make  it  appear 
that  there  was  an  intention  to  appropriate  the  plaintiffs'  work  for 
the  benefit  of  the  defendants.  In  presenting  a  subject  of  this 
character  and  a  business  of  the  same  nature,  it  is  not  difficult  to 
see  that  there  must  necessarily  be  strong  resemblances  in  many 
points,  and  hence  it  is  not  entirely  clear  that  an  infringement  has 
been  made  upon  the  plaintiffs'  rights  in  this  respect.  That  the 
illustrations  of  bells  are  similar,  is  by  no  means  strange,  as  they  are 
very  much  alike  in  most  of  their  leading  features,  and  it  is  not 
claimed  that  the  plaintiffs  enjoyed  an  exclusive  right  to  manufac- 
ture any  of  the  various  kinds  of  bells,  of  which  illustrations  aie 
given,  as  against  other  persons  engaged  in  the  same  kind  of  business. 
It  would  be  impracticable  to  illustrate  certain  kinds  of  bells  which 
are  alike,  without  marked  resemblances.  Take  for  instance  the  great 
bell  of  Moscow,  illustrations  of  which  must  necessarily  be  alike,  in 
order  to  present  an  accurate  representation  of  the  same.  The  same 
remark  will  apply  to  most  kinds  of  church,  as  well  as  other  belk 
But  the  plaintiffs  claim  nothing  in  their  complaint  on  this  account. 
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They  do  not  allege  any  imitation  of    plaintiff's  Uade-inark,  by 
impressing  or  making  the  same  upon  the  defendant's  bells,  nor  any 
imitation  of  the  plaintiffs'  catalogue,  or  ask  relief  for  any  such 
reason.    In  fact,  a  catalogue  or  advertisement  cannot  constitute  a 
trade-mark.*  The  plaintiffs'  counsel  insists  that  Clinton  II.  Meneely, 
by  the  acceptance  of  the  benefits  and  acquiescence  in  the  terms  of 
his  father's  will,  is  estopped  in  equity  from  appropriating  the  repu- 
tation founded  on  the  good-will  of  hisfiather's  business,  for  his  own 
benefit.    There  is  quite  a  distinction  between  appropriating  the 
good-will  of  the  business  of  a  deceased  father,  carried  on  at  a  par- 
ticular locality,  and  enjoying  the  benefit  of  his  name  and  reputation 
as  a  man  of  skill  and  fair  dealing,  in  the  business  in  which  he  was 
eugaged ;  and  there  is,  in  my  opinion,  nothing  in  the  language  of 
the  will,  which  confers  upon  the  plaintiffs  the  exclusive  use  of  the' 
name  of  Meneely  in  the  business  of  bell  founding,  or  which  pre- 
clndes  the  defendant,  Meneely,  from  engaging  in  the  same  kind  of 
business  in  another  locality.     It  should  be  a  clear  and  explicit  pro- 
vision, which  would  preclude  a  child  from  the  enjoyment  of  his 
father's  name  and  fame,  and  from  earning  a  livelihood  within  the 
liniits  where  such  reputation  was  known  and  acknowledged.     Ko 
such  condition  is  made  in  the  will,  by  which  Clinton  11.  Meneely 
surrendered  any  right  which  he  had,  by  the  acceptance  of  the 
beqnests,  made  for  his  benefit ;  nor  is  any  such  intention  manifested 
by  the  testator.     The  bequest  to  Clinton  was  unconditional,  and 
without  any  restriction  upon  him.     In  fact,  he  was,  at  the  time  of 
his  father's  decease,  an  infant,  and  it  does  not  appear  that  the  pro- 
vision, in  his  behalf  was  any  more  than  an  equal  share  of  the  large 
and  valuable  property,  most  of  which  he  had  given  to  the  plaintiffs. 
The  intention,  therefore,  to  confine  the  use  of  the  testator's 
name  to  the  plaintiffs,  is  not  supported  by  evidence,  and  is  not  to 
be  inferred  from  the  facts  and  circumstances,  presented.    Even  if 
the  testator  had  a  right  to  confer  the  exclusive  right  to  the  use  of 
his  own  individual  name,  it  may  well  be  doubted  whether  his  pro- 
prietorship extended  so  far  as  to  prevent  his  son  from  the  fair  and 
honest  employment  of  his  own  name  in  the  prosecution  of  a  lawful 
business  in  the  manufacture  of  bells.     As  long  as  no  fraud  or  deceit 
was  practiced,  or  false  or  fraudulent  deceit  resorted  to,  so  as  to 

*  Candee  v.  Dure,  64  HI,  4d9. 
Hra— Vol.  L        48 
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directly  in  terrene  with  the  plaintitis'  busiDesSy  or  to  deceive  or 
defraud  the  pirblic,  the  defendants  were  justified,  and  cannot  be 
restrained  by  the  interposition  of  a  Court  of  Equity.  The  referee 
was  clearly  in  error  in  liis  conclusion,  and  the  judgment  must  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the  event 

Present — Miller,  P.  J.,  Bookes  and  Boabdman,  JJ. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the 
event 


JOHN  BRADY,  Eespondent,  v.  THE  RENSSELAER  AND 

SARATOGA  R.  R.  CO.,.  Appellant. 

Negligence — Fervoee  and  eaUle-guarda —  dutif  of  railroad  company  to  maintain. 

A  cow,  owned  by  the  plain Uff,  was  left  in  charge  of  a  boy,  who  drove  her  from 
plaintiff's  stable  to  on  open  lot,  a^oining  defendant's  track,  near  a  crossing,  in 
the  vicinity  of  which,  some  of  the  fences  were  temporarily  and  necessarily  down, 
for  the  purpose  of  repairing  the  roadway  of  defendant;  the  boy  having  left  the 
cow  for  a  short  time,  she  strayed  upon  the  track  and  was  killed  by  a  passinf 
train;  hdd^  that  the  defendant  was  liable. 

Bowman  v.  The  Troy  and  BoeUm  R  B,  Co.  (87  Barb.,  519),  distinguished. 

The  defendant  was  bound  to  erect  and  maintain  fences  and  construct  and  mail* 
tain  cattle-guards  at  the  crossing  near  which  the  cow  was  run  over,  and  having 
failed  to  do  so,  was  liable  to  the  plaintiff  for  the  damages  sustained  by  him.  Tb« 
exceptions  to  this  rule  are,  where  it  appears  that  the  plaintiff  drove  hia  cattie  on 
the  road  and  left  them  there,  or  voluntarily  permitted  them  to  stray  upon  the 
track,  or  did  some  positive  act  increasing  the  danger. 

• 

Appeal  from  a  judgment,  in  favor  of  the  plaintiff,  entered  upon 

a  verdict  of  a  jury,  in  an  action  brought  and  tried  in  the  Albany 

County  Court.     The 'plaintiff,  in  July,  1872,  owned  a  cow,  which, 

on  the  day  in  question,  was  left  in  charge  of  a  boy,  who,  io  the 

afternoon,  drove  her  from  plaintiff's  stable  down  to  an  open  lot 

adjoining  defendant's  track,  in  the  northern  part  of  the  city  of 

Albany,  near  a  crossing  known  as  Holligan's.     In  the  vicinity 

of  this  crossing,  defendant's  roadway  was  being  improved  and 

repaired,  and  some  of  the  fences  at  the  crossing  were  temporarily 

and  necessarily  down  for  that  purpose.    The  boy  left  the  cow  for 
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a  short  time,  and  she  strayed  upon  the  track,  either  upon  the 
cA)8sing  or  south  of  it,  just  as  a  regular  train  arrive4  at  this  point, 
and  was  struck  and  killed,  and  the  engine  and  cars  were  thrown 
from  the  track  and  injured.  At  the  close  of  plaintiff's  testimony, 
defendant  moved  for  a  nonsuit,  on  several  grounds  stated,  and 
again  renewed  said  motion  at  the  close  of  defendant's  testimony, 
bat  the  motions  were  denied,  and  the  defendant  excepted.  The 
jnry  found  a  verdict  in  favor  of  the  plaintiff,  for  fifty  dollars,  and 
judgment  having  been  duly  entered,  the  defendant  appealed. 

George  W,  Miller^  for  the  appellant  and  defendant.  { 

Anson  Bingham^  for  the  respondent  and  plaintiff. 

MiLLEB,  P.  J. : 

In  Bowman  v.  The  Troy  and  Boston  Railroad  Company^  it 
was  held,  that,  where  one  suffered  his  cow  to  be  at  large  in  a  public 
street,  and  on  the  track  of  a  railroad  in  a  city,  apparently  alone 
and  unattended,  with  no  one  to  take  charge  of  her,  and  where  it 
did  not  appear  that  she  was  in  the  vicinity  of  the  plaintiff's  resi- 
dence, or  had  been  previously  taken  care  of  by  him,  or  had  escaped 
without  his  fault,  or  was  lawfully  traveling  along  the  street,  that 
he  could  not  recover  for  injuries  to  the  cow,  happening  through 
the  negligence  of  the  railroad  company.  This  was  an  extreme 
case,  and  differs  essentially  from  the  case  at  bar,  for  here  the  cow 
was  kept  and  fed  in  the  plaintiff's  stable,  and  only  allowed  to  go 
out  in  charge  of  a  boy  employed  for  that  purpose,  and  then,  not 
very  far  from  the  plaintiff's  residence.  The  plaintiff  had  taken 
every  precaution  to  guard  against  danger  or  accident,  and  it  was 
the  absence  of  the  boy,  without  the  knowledge  or  consent  of  the 
plaintiff,  which  enabled  the  cow  to  stray  upon  the  defendant's 
track,  where  she  was  killed.  There  is  a  class  of  cases  which  holds, 
that,  where  the  defendant  was  in  default,  the  negligence  of  the 
owner,  in  permitting  the  animal  to  run  at  large  in  the  Iiighway,  or 
to  trespass  upon  the  premises  of  a  neighbor,  is  not  a  dcfenso.f 

I  am  inclined  to  think  that  the  judgment  may  bp  upheld  within 

♦87  Barb.,  516. 

t Munch  ▼.  N.  T.  C.  R  R  Co.,  29  Barb.,  647  ;  Suydam  v.  Moore,  8  Barb.,  85& 
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the  principle  here  laid  do^in,  and  that  the  temporary  absence  Oi 
the  boy  in  charge  of  the  cow,  was  no  defense.  Even  if  it  may  pro- 
perly be  urged,  that  there  was  a  question  of  plaintiflPs  negligenoe 
in  the  case,  I  am  not  prepared  to  say  that  it  was  not  for  the  jury 
to  determine,  under  all  the  circumstances,  whether  there  was  negli- 
gence. But,  independent  of  these  considerations,  I  think  that  the 
case  may  properly  be  disposed  of  upon  another  ground.  The  defend- 
ant was  bound  to  erect  and  maintain  fences,  and  to  construct  and 
maintain  cattle-guards  at  their  crossingi^  near  which  the  cow  was  run 
over.  *  This  had  been  done,  but  when  the  accident  occurred,  the 
fence  was  temporarily  removed,  for  the  purpose  of  repairing  the 
track,  and  there  was  evidence  to  show  that  the  cattle-guard,  at  the 
crossing,  was  defective  and  insufficient,  so  that  cattle  could  walic 
orer  the  same.  The  defendant  was  clearly  liable  within  the  prin- 
ciple laid  down  in  Corwin  v.  The  N.  Y.  ds  E,  R.  R.  Co.^\  by 
Denio,  J.,  that  the  design  of  the  section  was  to  require  the  railroad 
company  to  inclose  their  tracks  with  substantial  fences,  and  to 
guard  them  by  ditches,  called  cattle-guards,  and  that  one  method 
provided  for  securing  that  object,  was  the  provision  charging  the 
companies  which  had  disregarded  the  statute,  with  damages  for  all 
injuries  done  to  animals,  and  that  it  was  not  material  from  whence, 
or  under  what  circumstances,  the  animals  came  upon  the  track, 
provided  they  were  enabled  to  get  there  by  the  absence  of  cattle- 
guards.  As  was  said  in  Bradley  v.  N.  Y,  dk  E.  R.  R.  Co.:X 
*^  It  is  no  excuse  that  the  cattle,  horses,  etc.,  were  at  large  in  viola- 
tion of  law."  The  exceptions  to  this  general  rule  are,  where  it 
appears  that  the  plaintiff  drove  his  cattle  on  the  road  and  left  them 
there,  or  did  some  positive  act  increasing  the  danger  of  his  cattle, 
or  in  a  case  where  a  party  voluntarily  permits  bis  cattle  to  stray 
upon  the  railroad  track.  §  As  the  case  stood,  there  was  no  ques- 
tion of  contributory  negligence  to  submit  to  the  jury,  for  even  if 
the  plaintiff  had  known  of  the  defects  of  fence  or  cattle-guards,  it 
would  have  been  no  defense.  |  The  point  is  not  distinctly  taken, 
that  the  provision  of  the  railroad  act  cited,  does  not  apply  to  citiea 
and  villages,  and  for  that  reason  the  defendant  was  excused.    Bat 

•8.  L.  of  1854,  611,  §  8.  \\Z  N.  T.,  49.  t  W  N.  T.,«l 

gCorwia  v.  K.  T.  &  £.  R.  R  Co.,  fwpra;  Polcr  v.  N.  T  C.  R  R  Co.,  16N 
T.,  480.  I  Bhcpard  v.  B.,  N.  T.  &  £.  R  R  Co.,  85  K.  T.,  644,  64& 
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if  this  can  be  urged,  it  is  completely  answered  by  saying  that,  in 
the  cases  which  sustain  this  doctrine,  it  appeared  that  no  fences  or 
cattle-guards  had  been  made,  and  that  the}^  could  not  be  made  with- 
out creating  nuisances  or  interfering  seriously  with  the  owners  of 
property  in  villages,  while  here,  they  were  conceded  to  be  necessary, 
and  were  actually  made  by  the  defendant.  While  the  rule  laid  down 
might  very  properly  apply  to  a  populous  city  or  village,  or  such  por- 
tion of  it  as  was  built  up,  the  reason  of  it  would  have  no  application 
to  the  outskirts  of  a  city  or  village,  where  the  land  was  open  and  not 
occupied  with  buildings.  But  the  rule  has  been  restricted  and  it 
is  held,  that  the  statute  as  to  cattle-guards,  at  road  crossings,  applies 
as  well  to  streets  in  villages  as  to  country  highways.  *  There  was 
no  error  in  any  of  the  rulings  upon  the  trial,  and  the  judgment 
most  be  affirmed,  with  costs. 

Present — Milleb^  P.  J.,  Bogkes  and  Boabdhak,  JJ. 

Judgment  affirmed,  with  costs. 


(iEOEQE  S.  WOOD,  Plaintiff  m  Ebrob,  v.  THE  PEOPLE, 

Defendants  in  EfijEtOB. 

BQl  of  erceptions — haw  and  by  whom  »eUled — Indictment  —  motion  to  gtuuh-^ 
Perjury — eonvictium  for — mutcwMd  tohon  offeme  ii  sujpci&nily  assigned  in  any 
me  count — Puniehmenifor  the  crime — refueal  of  the  judge  to  charge  Ihejnry  aa  Uk 

Plaintiff  in  error  was  convieted  of  perjury  at  a  court  of  sessions,  held  on 
August  27th,  1872,  and  sentenced.  On  August  26, 1878,  a  hill  of  exceptions  was 
settled  hj  the  county  Judge  and  justices  of  sessions  of  the  county  where  the  con- 
viction was  had,  none  of  whom  took  part  in  the  trial,  or  were,  at  the  time 
thereof,  members  of  the  court  Hdd,  tliat  no  bill  of  exceptions  had  been 
settled  as  required  by  law.  The  same  court  which  tries  a  criminal  must  settle 
the  bQl  of  exceptions,  and  such  settlement  must  take  place  before  the  final 
adjournment  of  the  court,  at  which  the  trial  Is  had. 

After  pleading  not  guilty  to  the  indictment,  the  plaintiff  in  error  moved  to 
quash  the  indictment ;  the  motion  was  denied  and  an  exception  taken.  Hdd^ 
that  the  metion  was  addressed  to  the  discretion  of  the  court,  and  was  not  a  pro* 
per  fubject  of  exception. 

*  Brace  ▼.  N.  Y.  C.  R  R  Co.,  27  N.  Y., 
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The  indictment  alleged  that  the  court  was  held  at  the  town  of  Kingsboiy,  aod 
that  the  perjury  was  committed  at  the  Tillage  of  Sandy  Hill.  Heid,  that  tlie 
indictment  was  sufficient, aa  it  was  alleged  in  each  count  that  the  court  was  heldt 
and  the  perjury  committed,  in  the  county  of  Washington ;  that  the  precise  locality 
is  not  matter  of  description,  and  need  not  be  proTed  as  alleged ;  held^  further, 
that  the  courts  take  judicial  cognizance  of  the  statutes  of  the  State,  wlicreby 
counties,  towns,  etc.,  are  created,  and  thus  know  that  the  Tillage  of  Svidj  Hill 
is  in  the  town  of  Kingsbury. 

In  ah  indictment  for  perjuiy,  the  time  stated  therein  whea  the  oath  waa 
administered,  is  not  material,  so  it  be  before  the  finding  of  the  mdictmeDt  and 
within  the  statute  of  limitations. 

Where  the  offense  is  sufficiently  assigned  in  any  one  count  in  the  indictment, 
the  remainder  may  be  rejected  as  surplusage,  and  the  conTiction  sustained. 

The  judge  refused  to  instruct  the  jury  as  to  the  punishment  of  the  prisoDer,  if 
couTicted.  Held,  that  this  was  correct ;  the  juiy  had  nothing  to  do  with  the 
punishment,  nor  had  the  degree  thereof  any  possible  right  to  influence  their 
Terdict 

A  writ  of  error  brings  before  the  court  only  the  record  and  exceptions  taken, 
and  it  is  not  competent  for  it  to  weigh  the  eTidenoe,  or  pass  upon  the  correctsesa 
of  the  Terdict  of  the  Jury. 

Writ  of  error  to  review  tlie  conviction  of  the  plaintiff  m  error, 
for  perjury,  at  a  Court  of  Sessions,  held  in  and  for  the  countj  of 
•  Washington. 

Plaintiff  in  error  was  convicted  upon  an  indictment  for  peijniy, 
at  a  Court  of  Sesf^ions,  held  in  and  fof  the  countj  of  Washington, 
on  the  27th  dav  of  August,  1872,  before  Hon.  Charles  S.  Lester, 
county  judge  of  Saratoga  county,  and  Eli  Skinner  and  William 
Hatton,  justices  of  the  peace  of  Washington  county,  designated, 
according  to  l^w,  as  members  of  the  Court  of  Sessions.  Upon 
such  conviction,  plaintiff  in  error  was  sentenced  to  imprisonment 
in  the  State  prison  foi*  five  years.  Atlerward,  and  on  the  26tli  of 
August,  1873,  exceptions  were  settled  by  Hon.  A.  D.  Wait,  county 
judge  of  Washington  county,  and  John  R.  Little  and  John  Norton, 
justices  of  sessions  of  said  county,  none  of  whom  took  part  in  the 
trial  of  said  indictment,  or  were  members  of  said  court  when  the 
same  was  tried.  Nor  does  it  appear  that  said  court,  held  in  Anga<»t, 
1873,  was  a  continuance  or  adjourned  term  of  the  court  held  in 
August,  1872. 

Upon  the  trial,  exceptions  were  taken  to  the  rulings  of  the  conrt, 
which,  so  far  as  necessary,  are  stated  in  the  opinion.  Tlie  writ  of 
error  was  granted  on  tlie  20th  day  of  January,  1874,  and  wii 
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accompanied  with  a  stay  of  proceedings,  the  plaintiff  in  error  being, 
SB  is  understood,  on  bail  since  his  conviction. 

J.  S.  Landan  and  C.  F.  Doyle^  for  the  plaintiff  in  error. 

H.  C.  Betta^  district  attomej,  cmd  H.  Smithy  for  the  defend- 
ants in  error. 

By  the  Courty  Boardman,  J. : 

The  bill  of  exceptions  presented  to  na  is  not  sach  as  the  law 
requires.  By  the  2d  Kevised  Statutes,  736,  section  21,  it  is  provided, 
that  exceptioDs  may  be  taken  upon  the  trial  of  an  indictment,  by  the 
defendant,  to  the  decisions  of  the  court,  as  in  civil  cases ;  but,  by  sec- 
tions 23  and  24,  such  bill  of  exceptions  shall  not  delay  the  execution  of 
the  judgment,  unless  a  stay  is  indorsed  upon  such  bill  of  exceptions 
after  the  same  is  settled  and  filed.  In  this  case,  no  exceptions  were 
settled,  as  required  by  law,  by  the  court  which  tried  the  plaintiff 
in  error,  nor  until  a  year  after  the  trial.  Three  persons,  who  took 
no  part  in  the  trial,  and  were  not  members  of  the  court  where  the 
trial  was  had,  assumed  to  sign  and  settle  the  bill  of  exceptions. 
8nch  practice  is  wholly  unwarrantable.  The  same  .court  which 
tries  a  criminal  must  settle  the  bill  of  exceptions,  and  such  settle- 
ment mnst  take  place  before  the  final  adjournment  of  the  court,  at 
which  the  trial  is  had.*  The  fact  that  provision  is  made  for  such 
settlement,  when  the  judge  who  tried  the  case  is  dead  or  gone  out 
of  ofiice,f  indicates  quite  clearly  that  the  judges  who  preside  at  the 
trial  must  settle  the  bill  of  exceptions,  and  that  no  other  judges  or 
officers  can  do  so.  It  is  self-evident,  that  such  a  rule  is  the  only 
aafe  and  prudent  one. 

If  this  conclusion  be  correct,  there  is  no  bill  of  exceptions  in  this 
case  before  this  court,  and  its  contents  cannot  be  examined,  as  a 
basis  of  action  upon  this  writ.  All  that  the  writ  has  brought  up, 
is  the  judgment  record.  Such  questions,  only,  as  arise  upon  the 
face  of  the  record,  can  be  reviewed.  Nearly  all  the  objections,  upon 
which  the  plaintiff  in  error  relies,  are  such  that,  if  real,  they  will 
appear  upon  the  record,  and  may,  therefore,  be  reviewed.  After 
pleading  not  guilty  to  the  indictment,  the  plaintiff  in  error  moved 

*  Bilge  V.  The  People,  5  Park.  B ,  9.  f  Laws  of  1872,  chap.  60. 
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to  quash  it,  for  various  reasons  assigned,  and  an  exception  waa 
taken  to  the  denial  of  the  motion.  This  exception  cannot  avail, 
because  such  motion  is  addressed  to  the  discretion  of  the  court, 
and  is  not  a  proper  subject  of  exception.  *  The  case  is  still 
stronger  against  the  plaintiff  in  error,  after  arraignment  and  plea 
of  not  guilty,  f  But  that  is  not  of  importance,  since  the  same 
objections  are  presented  by  a  motion  in  arrest  of  judgment,  at  the 
close  of  the  case. 

Let  us  examine  the  various  questions  presented,  and  see  whether 
the  indictment  is  sufficient  to  sustain  the  conviction.  Because  the 
court  is  alleged  to  have  been  held  in  the  town  of  Kingsbury, 
and  the  perjury  to  have  been  committed  in  the  village  of  Sandy 
Hill,  it  is  claimed  that  the  conviction  cannot  be  maintained. 
It  is  sufficient,  that  each  count  in  tha  indictment  charges  that 
the  court  was  held,  and  the  perjury  committed,  in  the  county  of 
Washington.  That  is  all  that  was  essential  to  jurisdiction  in  this 
case.  The  precise  locality  in  the  county  is  not  matter  of  descrip- 
tion, and  need  not  be  proved  as  laid.     The  charge  is  transitory.  X 

But  courts  take  judicial  cognizance  of  the  statutes  of  the  State, 
whereby  counties,  towns,  cities  and  villages  are  created,  and  thus 
know  that  the  village  of  Sandy  Hill  is  in  the  town  of  King8bury.§ 

Another  objection  is,  that  the  oath  was  administered  March 
second  and  the  perjury  committed  March  third,  and  that  the 
indictment  is  therein  repugnant.  The  time  stated  in  an  indictment 
when  the  oath  was  administered,  is  not  material,  so  it  be  before  the 
finding  of  the  indictment,  and  within  the  statute  of  limitations. 
There  are  certain  exceptions,  where  time  is  of  the  essence  of  the 
offense,  but  this  is  not  one  of  them.  |  The  time  so  stated  is  inuua- 
terial  and  may  be  rejected. 

Another  objection  is,  that  perjury  is  imperfectly  assigned.    A 

careful  reading  of  this  indictment,  satisfies  me  that  the  assignment 

• 

♦People  V.  Eckford,  7  Cow.,  685;  1  Colby,  266. 

t  People  V.  Walters,  6  Park.,  661 ;  1  Whar.  Crim.  Law,  g§  619,  620,  S^ 

I  Rex  V.  Woodward,  1  Moody  C.  C,  823 ;  1  Whar.  Am.  Crim.  Law,  §§  601,  (MK; 
8  Colby  Crim.  L.,  181. 

g  Yanderwerker  ▼.  People,  6  Wend.,  680;  Bronson  v.  Gleaeon,  7  Baib.,  475; 
People  T.  Breese,  7  Cow.,  429. 

I  People  T.  Stocking,  60  Barb,  578 ;  2  Colby  C.  L. ,  129 ;  1  Whar.  C.  L.,  §§  961, 
etc. 
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of  perjury  is  fall  and  complete  in  some  of  the  ooants.  In  the  first 
count,  it  is  alleged  that  the  evidence,  therein  stated  to  have  been 
given,  was  material  to  the  issne  being  tried ;  it  gives  the  testimony 
of  plaintifE  in  error  on  former  trial,  and  then,  specifically,  and  in 
detail,  charges  that  it-  was  &lse.  If,  however,  in  some  instances, 
sach  assignments  shonld  be  found  defective  and  insufficient,  it 
would  not  answer  the  plaintiff  in  error's  purpose,  so  long  as  any  one 
charge  in  the  count  is  perfect  upon  the  record.  *  The  remainder 
may  be  rejected  as  surplusage,  f 

Whatever  may  be  thought  of  the  assignment  of  perjury  in  some 
of  the  counts,  it  is  beyond  doubt  that  the  first  count  is  good,  under 
the  above  authorities ;  conceding  that,  a  motion  in  arrest  could  not 
prevail,  nor  can  a  conviction  be  reversed.  After  a  general  verdict 
of  guilty,  as  in  this  case,  the  conviction  will  be  sustained,  if  there 
be  one  good  count,  though  many  others  are  defective. :{: 

It  appears  that,  in  1869,  Wood  brought  an  action  of  slander 
against  one  Oonant,  alleging  that  Conant  had  charged  him  with 
killing  a  diseased  cow,  and  selling  diseased  and  unwholesome  meat 
from  said  cow.     Oonant  answered  by  general  denial,  and  also  jus- 
tification.   Upon  the  trial.  Wood  testified  that  the  cow  was  never 
sick,  to  his  knowledge,  nor  lame,  nor  had  she  any  swelling,  to  his 
knowledge ;  that  he  had  never  told  one  Greorge  Chapin  she  had  a 
swelling ;  that  no  part  of  the  meat  was  cut  off  and  thrown  away ; 
'that  the  meat  was  not  diseased  ;  and  that  he  ate  a  portion  of  said 
meat,  etc.,  etc.    All  of  this,  and  other  evidence  not  here  set  forth, 
was,  and  is  alleged  to  be,  false,  and  for  such  alleged  false  swear- 
ing, this  indictment  was  obtained.     Upon  a  trial  before  a  jury, 
Wood  has  been  convicted.    Notwithstanding  it  is  believed  the  pro- 
ceedings and  evidence  npon  the  trial  are  not  properly  before  us  for 
review,  we  will  briefiy  allude  to  the  objection  raised  in  that  respect. 
It  is  difficult  to  understand  why  all  the  testimony  alleged  to  be 
false,  was  not  material  upon  the  issue  above  stated.    Certainly,  it 
all  bore  upon  the  possession,  by  Wood,  of  a  diseased  cow,  his 
slaughtering  her,  his  knowledge  of  her  condition  and  the  quality 

«  Rex  V.  Hin,  Ros.  &  Rjr.,  199 ;  2  Wharton  Cr.  Law,  %  2d60 ;  People  v.  Haynes, 
n  ITend.,  664 ;  reversed  in  Court  of  Errors,  but  not  on  this  point. 
1 1  SollL,  884;  Reg.  r.  Rhodes,  2  Ld.  Ray.,  886;  Douglas,  703. 
I  auentber  v.  People,  24  K.  T.,  100. 
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of  tlio  meat,  and  was,  therefore,  competent  evidence  to  repel  the 
justification.  If  Wood's  evidence  was  believed,  in  the  action  of 
slander,  a  justification  of  the  words  spoken,  could  not  be  sqa- 
tainod.  Whatever  evidence  may  have  been  given  by  Conant,  tend- 
ing to  establish  the  truth  of  the  words  charged,  it  would  be  over- 
come by  Wood's  testimony,  if  credited.  It  must  be  apparent  from 
the  nature  of  the  issue,  upon  the  face  of  the  record,  that  the  evi- 
dence was  material. 

Another  objection  is  the  refusal  of  the  court  to  instruct  tlie 
jury,  as  to  the  punishment  of  Wood,  if  convicted.  The  refusal 
was  correct.  The  jury  had  nothing  to  do  with  the  punishment, 
nor  had  the  degree  of  punishment^  any  possible  right  to  inflaence 
their  verdict.  Such  information  would  have  been  simply  uiis^ 
chievous  in  its  eifect  upon  jurors,  by  creating  sympathy  or  preju- 
dice, in  no  respect  aiding  them  in  rendering  a  true  verdict  upon 
the  evidence.* 

In  the  view  taken  of  Wood's  evidence,  no  error  was  committed 
in  allowing  Woodcock  to  testify  to  the  killing  of  the  cow,  and  to 
finding  a  sore  upon  her  which  he  cut  off  and  threw  away.  It  was 
essential  to  Conant  to  prove  the  cow,  in  Wood's  possession,  dis- 
eased, slaughtered  in  that  condition,  and  diseased  portions  of  the 
flesh  thrown  away.  All  these  were  circumstances,  essential  to  be 
proved  in  justification.  It  may  well  be  that  other  and  more 
important  facts  must  be  established,  but  these  were  links  in  thcf 
chain,  and  were  competent. 

The  decision  of  the  court,  in  the  admission  of  Brigham's  evi- 
dence, as  to  the  quality  of  the  beef,  was  correct  The  reason  he 
gave  for  such  decision  is  not  excepted  to,  and  is  not  covered  by 
an  exception  to  the  admission  of  the  testimony.  The  remark  of 
the  judge  was  not,  apparently,  addressed  to  the  jury,  and  was  not 
the  object  of  an  exception. 

The  writ  of  error  brings  before  this  court  only  the  record  and 
exceptions  taken  on  the  trial.  It  is  not  competent  for  the  ooort  to 
weigh  the  evidence,  or  pass  upon  the  correctness  of  the  verdict  of 
the  jury ;  questions  of  fact  cannot  be  reviewed  by  writ  of  error. 
It  is  not  analogous  to  appeals  in  civil  cases.  The  evidence  is 
only  of  use,  in  detennining  the  value  of  the  exceptions  taken,  t 

•  Wilson  V.  People,  4  Park.,  633.  fPcop^e  ▼•  Thompson,  41  N.  Y^  t 
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For  the  reasons  assigned,  we  think  no  fatal  error  was  committed 
upon  the  trial  of  this  indictment,  and  that  the  conviction  and 
judgment  should,  iti  all  things,  be  affirmed. 

The  proceedings  and  judgment  are  remitted  to  the  Court  of  Ses- 
eiuns  of  Washington  county,  for  such  further  action  as  may  bo 
proper;  and  the  plaintifi'in  error  will  appear  at  the  next  Court  of 
Sessions,  to  be  held  in  and  for  Washington  county,  and  abide  the 
order  and  judgment  of  said  court. 

Present — Millbr,  P.  J.,  Bookes  and  Boabdmak,  JJ. 
Conviction  and  judgment  affirmed. 


DE   WITT   a  GIBSON,  Respondent,  v.  THE   AMERICAN 
MERCHANTS'   UNION   EXPRESS   COMPANY,   Appki^ 

LAKT. 

Expreu  compcmt/  —  Seeeipt  —  liabUUy  under —  Lon — NegUgenoe — proof  qf — 

"  a  0.  D." 

Plaintiff  delivered  to  defendant,  at  Fort  Plain,  N.  Y.,  February  20, 1871,  a  box, 
marked  **S.  F.  Dana,  Maiden,  West  Ya.,  C.  O.  D.,  $45,"  and  bis  son  and  clerk 
drew  cp  a  receipt  therefor,  fh)m  blank  receipta  left  by  defendant  with  plaintiff, 
which  was  signed  by  the  defendant  and  returned  to  plaintiff.  By  the  terms  of 
ihe  receipt,  defendant  undertook  to  forward  the  box  to  the  nearest  point  of  desti- 
nation reached  by  it,  but  was  not  to  be  liable  for  any  loss,  except  as  forwarder, 
nor  for  loss  by  fire,  nor  for  any  default  or  negligence  of  any  company,  to  which 
the  property  might  be  delivered  for  transportation,  off  the  route  of  defendant ;  and 
Bnch  company  was  to  be  regarded  as  the  agent  of  the  consignor.  The  defendant 
traneported  the  box  to  Columbus,  Ohio,  the  nearest  point  on  its  route  to  West 
Virginia,  and  delivered  it  to  the  Adams  Express  Company,  by  which  it  w:is 
\  ransported  to  Maiden  and  tendered  to  the  consignee,  who  refused  to  receive  it 
Mild  pay  charges.  Subsequently,  and  on  the  second  of  March,  tlie  office  of  the 
f-oQipany,  and  with  it  this  box,  was  burned;  held,  that  the  defendants  were  not 
tiAble.  The  ordinary  character  of  the  shipment  was  not  affected  by  the  words, 
C  O.  D.,  and  the  contract  thereby  expressed,  until  the  collection  should,  in  fact, 
be  made. 

After  the  tender  and  refusal  of  the  consignee  to  accept  the  box,  it  was  held  by 
Che  company  as  a  warehouseman,  and  the  company  could  only  be  made  liable  by 
reaaoQ  of  its  negligence,  which  cannot  be  presumed  but  must  be  proven;  and  as. 
in  this  case,  there  was  no  proof  as  to  the  cause  of  the  fire,  the  ^Wfendafit  was 
not  fiableL 
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Appsal  from  a  judgment  of  the  County  Court  of  Montgome^ 
county,  afiSrming  a  judgment  in  favor  of  the  plaintiff,  in  a  Ja»- 
t  ice's  Court. 

On  the  20th  day  of  February,  1871,  the  plaintiff  delirerod  to 
defendant,  at  Fort  Plain,  N.  Y.,  a  box  containing  a  light  double 
liarnese,  worth  forty-five  dollars,  marked,  ^*  S.  F.  Dana,  Maiden, 
West  Va.,  C.  O.  D.  $45."  From  blank  receipts,  left  by  defendant 
with  plaintiff,  his  son  and  clerk  drew  up  a  receipt  for  this  box, 
which  was  signed  by  defendant's  agent  and  returned  to  plaintiff. 
By  the  terms  of  that  receipt,  defendant  undertook  to  forward  the 
box  to  the  nearest  point  of  destination  reached  by  defendant,  but 
was  not  to  be  liable  for  any  loss  or  damage,  except  as  forwarder 
only,  nor  for  loss  by  fire,  nor  for  any  default  or  negligence  of  any 
company,  to  which  the  property  might  he  delivered  for  transporta- 
tion, etc.,  off  the  route  of  defendant ;  nor  was  such  other  company 
to  be  deemed  the  defendant's  agent,  but,  on  the  contrary,  it  was  to 
be  taken  as  plaintiff's  agent,  as  to  this  property.  The  defendant 
took  the  box  and  transported  it  to  Columbus,  Ohio,  the  nearest 
point  on  its  route  to  West  Ya. ;  and,  at  Columbus,  on  the  22d  day 
of  February,  defendant  delivered  said  box,  in  good  order,  to  the 
Adams  Express  Company.  By  this  last  company,  the  box  was  trans- 
ix>rted  to  Maiden,  West  Ya.  When  it  reached  Maiden,  does  not 
appear.  The  evidence  tends  to  show  that  the  package  was  ten- 
dered to  S.  F.  Dana,  the  consignee,  who  refused  to  receive  or  pay 
tlie  charges  and  collection  thereon.  When  this  was,  does  not 
appear.  Upon  the  2d  day  of  March,  1871,  the  box  still  being  in 
the  possession  of  the  Adams  Express  Company,  at  Maiden,  the 
express  office  was  burned,  and,  with  it,  this  box  and  its  contents. 
The  cause  of  the  fire  does  not  appear.  After  the  burning  of  the 
box,  the  plaintiff,  at  Fort  Plain,  demanded  the  amount  to  be  col* 
lecced  by  defendant  or  a  return  of  the  property.  Upon  a  failure 
to  do  either,  this  action  was  brought,  and  plaintiff  recovered  forty- 
five  dollars  damages.  .The  judgment  of  the  justice  was  affirmed 
by  the  County  Court,  and  an  appeal  is  now  taken  to  this  court. 

•71  OenteTj  for  the  appellant.  The  acceptance  of  the  receipt 
constituted  a  valid,  special  agreement  between  the  parties.  {Maghse 
r,  Camden'  and  Amhoy  Trans.  Co.y  45  N.  T.,  614 ;  BUsell  v.  N.  T> 
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C.  R.  R.  Co.y  25  N.  T.,  442 ;  Meyer  v.  Hamdens  Ex.  Co.y  24  How., 
29 ;  WesicoU  v.  Fargo^  6  Lans.,  319 ;  Van  Santvoord  v.  St.  Johuy  0 
Hill,  157.)  As  to  effect  of  the  letters,  C.  O.*  D.  {Am.  Mer.  Union 
Ec.  Co.  Y.  Schrier,  55  111.,  140 ;  Weed  v.  Barney,  45  N.  Y.,  344.) 
Kegligenoe  mast  be  proved.  {Bush  v.  Miller^  13  Barb.,  481 ; 
Schmidt  v.  Blood,  9  Wend.,  268 ;  Edwards  on  Railroads,  285.) 

J',  D.  a/nd  F.  F.  Wendell,  for  the  respondent.  The  accept- 
ance of  the  receipt  did  not  establish  a  special  contract.  (Railroad  Co. 
r.  Manufacturing  Co.,  16  Wallace,  318 ;  1  Redf.  on  Railroads, 
302  ;  Blossom  v.  Bodd,  43  N.  Y.,  264.)  As  to  the  effect  of  the 
mark,  C.  O.  D.  {Tooker  v.  Oormer,  2  Hilt.,  71 ;  Palmer  v.  Holland, 
61  N.  Y.,  416 ;  Reed  v.  ZTl  S.  Ex.  Co.,  48  N.  Y.,  462 ;  Denning  v. 
If.  T.  C.  R.  R.  Co.,  13  Gray,  481 ;  Whitney  v.  Merchants'  Union 
JSd.  Cto.,  6  Ani.  R.,  207.) 

BOABDMAK,  J. : 

Upon  the  facts  stated,  it  cannot  be  donbted  that  the  plaintiff 
ehould  be  held  in  law  to  have  known  the  contents  of  the  receipt, 
made  ont  bj  his  clerk  upon  blanks  for  his  daily  use.  Nor  c&n  it 
be  doubted  that  a  common  carrier,  in  ordinary  cases,  would  not  be 
responsible,  under  such  a  receipt,  for  loss  or  damage  to  property, 
after  its  safe  delivery  to  the  next  connecting  carrier^  according  to 
the  usual  course  of  business.* 

The  letters,  C.  O.  D.,  and  the  contract  thereby  expressed,  do  not, 
in  my  judgment,  change  this  shipment  from  one  of  an  ordinary 
character,  until  the  collection  shall  in  fact  have  been  made.  The 
duty  to  transport  is  precisely  the  same ;  and  so  of  a  tender  of 
delivery.  If  the  consignee  neglects  or  refuses  to  take  the  pro- 
perty and  pay  the  money,  the  property  remains  in  the  carrier's 
hands  as  a  warehouseman,  precisely  as  if  no  money  besides  express 
charges  were  to  be  collected.  In  either  case,  the  carrier  is  respon- 
sible only  for  a  loss  caused  by  its  negligence.f  If  this  be  true, 
the  defendant  was  not  liable  for  loss,  after  delivery  to  the  Adams 
£spre8S  Company,  under  the  facts  in  the  case. 

'  But  in  this  case,  it  may  well  be  doubted  if  the  defendant  would 
have  been  liable,  had  its  route  run  to  Maiden,  West  Ya.,  and  the 

•Beed  v  TJ.  a  Express  Co.,  48  N.  Y.,  452.     \  Weed  v.  Barney,  4S  N.  Y.,  844 
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loss  liappetied,  as  appears  by  this  evidence,  in  defendant's  own 
oHice  at  that  point.  It  is  not  shown  wlien  the  box  arrived  at  Mai- 
den, or  when  it  was  tendered  to  the  consignee  and  refnsed  by  him. 
A  Iter  such  refusal,  it  was  the  duty  of  the  carrier  to  keep  the  pro- 
perty, as  a  warehouseman.  But  very  soon  thereafter,  and  before 
mlvicc  could  have  been  obtained  from  the  plaintiff,  the  office  and 
box  were  burned.  It  may  be  claimed  that  the  carrier  was  not 
bound  to  notif}'  plaintiff,  in  the  absence  of  contract  or  directions.* 
If  the  carrier  became  a  warehouseman,  by  the  refusal  of  the  con- 
6i;^nce  to  accept,  he  could  only  be  made  liable  for  his  negligence. 
Negligence  cannot  be  presumed,  but  must  be  proven,  after  the 
proof  of  destniction  by  fire,  and  after  tender,  as  in  this  case,  f 

Now,  it  seems  plain  that  the  express  company  became  a  ware- 
houseman, and,  as  there  is  no  proof  that  the  fire  was  caused  by  iti 
;  negligence,  it  could  not  justly  be  held  responsible. 

Upon  both  grounds,  I  think  the  judgment  of  the  County  Court, 
and  of  the  Justice's  Court,  should  be  revei*sed,  with  costs. 

Present — ^Milleb,  P.  J.,  Bookes  and  Boabdman,  JJ. 

Judgment  reversed,  with  costs. 


HAERIET    BEAL,   Appellant,  v.  JOHN   0.   MILLEB, 

Bespondent. 

Tenants  in  common — Merffer —  Section. 

Ejectment,  to  recover  the  equal,  undivided  one-half  of  certain  real  estata 
Bfuy  Ist,  1816,  Vcdder  conveyed  a  piece  of  land  In  Anisterdam,  including  ih« 
premises  in  question,  to  G.  W.  Beal  and  Z.  Cook,  who  executed  to  him  a 
mortgage  on  the  same  premises,  which  be  sabsequentlj,  aud  on  the  lOtbof 
May,  1816,  assigned  to  G.  W.  Beal,  Z.  Cook  and  Sarah  Beal,  the  mother  of  0.  W. 
B(*al  and  mother-in-law  of  Cook.  Cook  took  possession  of  the  preniiiica. 
September  15th,  1827,  said  Cock  and  wife,  with  the  knowledge  of  G.  W.  Beal, 
conveyed  to  Sarah  Beal  a  portion  of  said  land,  including  the  premise^  in  question, 
in  consideration  of  $1,800,  by  deed,  which  was  recorded  September  28tb,  1887. 
Bnrah  Beal  died  in  January,  1828,  leaving  a  last  will  and  testament,  duly  exe- 
cuted, by  which  she  devised  to  her  son,  W.  H.  Beal,  "  a  piece  of  land  in  the  towi 

•Weed  V.  Barney,  46  N.  Y.,  847,  848. 

fBush  V.  MiUer,  18  Barb.,  489;  Schmidt  ▼.  Blood,  9  Wend.,  268. 
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of  Amsterdam  aforesaid,  called  the  *  wheat  lot/  lately  in  possession  of  Zebulon 
Cook,  and  contains  about  six  acres/'  being  the  premises  in  question,  and  by  a 
codicil  thereto,  she  revoked  this  devise  to  her  son,  and  gave  the  same  estate, 
theretofore  devised  to  him,  to  his  daughter,  Harriet  Beal,  the  plaintiff  herein. 
Harriet  Bcal,  on  May  12th,  1859,  conyeyed  one  undivided  half  part  of  the  wheat 
lot  to  Marcellis  and  Winegar,  who  subsequently  conveyed  the  same  to  the  defend- 
ant On  the  28th  of  August,  1885,  G.  W.  Beal  conveyed  the  wheat  lot  to  David 
B.  Corey,  by  quitclaim  deed,  which  was  duly  recorded.  David  B.  Corey^s 
title  was  subsequently  acquired  by  the  defendant  Held^  (1.)  That,  by  the  assign- 
ment of  the  mortgage,  the  assignees  thereof  became  tenants  in  common,  each  bcin^ 
entitled  to  the  undivided  one- third  part  of  the  same;  that,  as  Z.  Cook  and  G.W.  Benl 
owned  the  equity  of  redemption,  two-thirds  of  the  mortgage  inmiediately  merged 
in  the  fee,  and  only  the  one-third  owned  by  Sarah  Beal  remained  effectual.  (2.) 
That,  by  the  conveyance  of  Cook  to  Sarah  Beal,  she  acquired  title  to  the  undi- 
vided one-half  part  of  the  wheat  lot ;  that  one-half  of  her  interest  in  the  mort- 
gage became  merged,  and  she  had  a  lien  on  the  other  half  of  the  lot,  for  one-sixth 
of  the  orAiount  of  the  mortgage  only.  (3.)  That,  by  her  will,  Harriet  Beal,  the 
plaintiff,  took  only  such  title  as  the  testatrix  had;  that,  if  she  acquired  any 
interest  in  the  mortgage,  the  statute  of  limitations  had  run  against  it.  (4.)  That 
the  plaintiff  bad  no  title  to  any  portion  of  the  lot. 

Sarah  Beal,  by  her  will,  bequeathed  to  G.  W.  Beal  a  writing  desk,  worth 
twenty-five  dollars,  which  he  accepted.  BM^  that  this  was  not  a  case  for  the 
application  of  the  doctrine  of  election,  and  that  G.  W.  Beal  was  not  required  to 
give  up  his  interest  in  the  wheat  lot,  as  it  did  not  appear  that  it  was  the  intention 
of  the  testatrix  that  he  should  do  so,  and  that,  even  if  it  was,  it  would  only  give 
the  plaintiff  a  right  to  proceed  against  him  in  equity,  and  would  not  affect  a  bona 
file  purchaser  of  the  property,  without  notice  of  the  latent  equity. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  report  of  a  referee. 

This  action  was  brought  to  recover  the  one  equal,  undivided  half 
part  of  a  lot  of  land,  situated  in  the  village  of  Amsterdam,  in  the 
county  of  Montgomery.  The  case  was  tried  before  a  referee.  It 
appeared,  upon  the  trial,  tliat  on  the  Ist  day  of  May,  1816,  one 
Harmanns  Yedder  was  the  owner  of  a  lot  of  land,  aitaated  in  the 
town  above  named,  containing  about  thirty-four  acres,  of  which  the 
premises  in  controversy  were  a  part,  which  he  conveyed,  by  war- 
ranty deed,  to  George  W.  Beal  and  Zebulon  Cook,  and,  on  the 
same  day,  said  Cook  and  Beal  executed  tolsaid  Yedder  a  mortgage 
on  the  premises,  to  secure  the  payment  of  the  sum  of  $3,500.  Oit 
the  10th  of  May,  1816,  said  Yedder,  by  an  instrument  indorsed 
upon  said  mortgage,  in  consideration  of  the  sum  above  named, 
assigned  the  said  mortgage  deed,  and  granted  and  sold  his  interest 
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in  the  premisee  described   therein,  to  George  W.  Beal,  Zebnlon 
Cook  and  Sarah  Beal.     Cook  took  possession  soon  afterward,  bnt 
the  extent  and  duration  of  his  possession  are  not  shown.    Ou  the 
15th  day  of  September,  1827,  said  Cook  and  his  wife,  with  the 
knowledge  of  George  W.  Beal,  conveyed  a  portion  of  the  premises 
described  in  the  deed  from  Vedder,  which  included  the  premisee  in 
question,  in  consideration  of  $1,300,  to  Samh  Beal,  which  deed 
was  duly  recorded  on   the  28th  of  September,  1827.     Sarah  Beal 
was  the  mother  of  George  W.  Beal,  and  motlier-in-law  of  Cook, 
and  died  in  January,  1828,  having,  prior  to  her  decease,  duly  made 
her  last  will  and  testament  and  a  codicil,  which  were  duly  proved 
after  her  decease  ;  that  a  portion  of  the  premises,  included  in  the 
Cook  deed  to  her,  was  a  wheat  lot  of  six  acres,  which  six  acres  or 
wheat  lot  were  given  or  devised  by  the  said  Sarah  Beal,  by  her  said 
will  and  the  codicil  thereto,  in  the  words  following:     "I give  and 
devise  to  my  son,  William  Henry  Beal,  a  piece  of  land  in  the  town 
of  Amsterdam  aforesaid,  near  the  village  of  Amsterdam,  called  the 
'  wheat  lot'  lately  in  the  possession  of  Zebulon  Cook,  and  contains 
about  six  acres,  to  have  and  to  hold  the  same  to  him,  the  said 
William,  his  heirs  and  assigns,  forever."     And  the  said  Sarah,  by  a 
codicil,  annulled  and  revoked  the  said  devise  to  her  said  son 
William,  giving  and   devising,   by   the   said    codicil,   the   same 
estate  and  interest,  which   would    have  been   to   her  said  son 
William  by  the  will,  to  his  daughter  Harriet  Beal,  the  plaintiff 
in    this    action.      At    the     time     the    will    and    codicil    were 
admitted  to  probate,  the  plaintiff  in  this  action  was  an  infant, 
aged    seven    years,    then    living    with    William    H.   Beal,   her 
father,   who   resided   at  Schenectady,   about  fifteen   miles  from 
Amsterdam,  and  con  tinned  to  reside  with  her  father  until  bis 
death,  in  1871.    On  the  12th  day  of  May,  1859,  said  plaintiff  sold 
and  conveyed,  by  deed,  duly  executed  and  delivered,  to  Jeremiah 
V.  Marcellis  and  Benben  E.  Winegar,  one  undivided  one-half  part 
or  portion  of  the  said  premises,  the  wheat  lot.    The  said  deed  was 
recorded  in  the  clerk's  ofAce  of  Montgomery  county,  ou  the  14th  day 
of  May,  1859,  and  the  said  Marcellis  and  Winegar  in  the  month  of 
June,  1859,  aforesaid,  went  into  the  possession  of  tiio  said  prem* 
iaea  under  the  deed  from  plaintiff.     Tiiere  was  some  evidence,  tend 
iftg  to  show  that  this  plaintiff  exercised  acts  of  ownership  until  the 
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deed  whs  executed,  in  1859,  to  Marcellis  and  W nuggar,  and  that  the 
grantees  in  the  deed,  or  one  of  tliein,  remained  in  possession  until 
tliey  transfeiTed  the  premises,  and  the  defendant  acquired  title  to 
the  same.  There  was  a  stone  wall  on  three  sides  of  the  lot,  and 
the  river  on  the  other  side,  soon  after  the  deed  from  Vedder,  but 
the  wall  along  the  highway,  as  early  as  1830,  was  down,  so  as  to 
offer  no  protection,  and  from  1830  to  1865,  there  was  no  substan- 
tial inclosure.  By  the  will  of  Sarah  Beal,  she  bequeathed  her 
portable  writing  desk,  which  was  worth  twenty-iivo  dollars,  to 
George  W.  Beal,  which  he  accepted  and  retiiined,  with  full  know- 
ledge of  the  provisions  of  the  will.  On  the  28th  of  August,  1835, 
George  W.  Beal  executed  a  quitclaim  deed  of  the  wheat  lot,  with 
other  lands,  to  David  B.  Corey,  which  was  duly  recorded,  and  after- 
ward, on  the  18th  of  January,  1836,  said  Beal  and  wife  executed 
another  quitclaim  deed  to  the  plaintiff,  which  was  also  recorded. 
Corey  and  wife  conveyed  to  the  New  York  Central  Eailroad  Com- 
pany, and  the  title,  through  several  intermediate  conveyances,  was 
transferred  to  the  defendant.  The  referee  found  that  the  plaintiff 
had  no  title  by  documentary  proof  or  adverse  possession,  and 
reported  in  favor  of  the  defendant.  The  plaintiff  duly  excepted  to 
the  decision  and  findings  of  the  referee.  On  the  trial,  the  plaintiff 
objected  to  the  declarations  of  William  H.  Beal,  made  at  the  time 
of  the  delivery  of  the  deed  from  her  to  Marcellis  and  Winegar, 
which  objection  was  overruled,  and  the  plaintiff  duly  excepted. 

C.  W»  WJdUj  for  the  appellant. 

8.  TT.  Jachaony  for  the  respondent. 

Mnj«KR,  P.  J. : 

The  question  presented  upon  this  appeal  is  strictly  one  of  legal 
title,  and  the  plaintiff  is  bound  to  establish  such  title  before  she  can 
maintain  this  action.  The  common  source  of  title  of  both  parties 
ia  the  deed  of  Harmanus  Yedder,  in  May,  1816,  conveying  certain 
premises  to  George  W.  Beal  and  Zebulon  Cook,  each  of  whom  thug 
became  seized  in  fee  of  an  equal,  undivided  one-half  thereof. 
The  plaintiff  claims  title,  First:  By  virtue  of  an  instrument 
indorsed  upon  the  mortgage,  executed  by  Beal  and  Cook  to  Har- 
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tnainiB  Vedder,  dated  May  Ist,  1816,  upon  the  premises  conveyed 
on  the  same  day  by  6aid  Yedder  to  said  Beal  and  Cook,  to  secure 
the  payment  of  $3,500,  wLich  instrument  gitmts  and  assigns  the 
said  mortgage  to  George  W.  Beal,  Zebulon  Cook,  and  to  Sarah 
Beal,  the  mother  of  the  plaintiff,  from  whom  she  claims  to  derive 
title  to  the  premises,  in  the  indenture  of  mortgage  particularly 
described. 

Second :  Under  a  deed  from  Zebulon  Cook  and  wife,  dated  Sep 
tember  15th,  1827,  of  a  portion  of  the  lot,  including  the  premises 
in  question,  in  consideration  of  $1,500,  to  the  plaintiff's  mother, 
Sarah  Beal,  which  was  duly  recorded  on  the  28th  of  September, 
1827.  In  this  connection  it  is  also  claimed,  that  Sarah  Beal  was  a 
purchaser  for  a  valuable  consideration,  and  without  notice  of  tlie 
deed  from  Vedder  to  Cook  and  George  W.  Beal,  and  her  own  deed 
from  Cook  and  wife,  being  on  record  before  the  deed  of  May  Ist, 
1816,  had  the  effect  to  vest  her  with  the  legal  title  to  two-thirds  ol 
the  premises,  under  the  recording  act. 

I.  As  to  the  instrument  or  assignment  upon  the  back  of  the 
mortgage,  which  constitutes  the  first  muniment  of  title,  I  thiuk 
that  the  assignees  or  grantees  became  tenants  in  common  of  the 
mortgage,  each  being  entitled  to  the  one  ui^divided  one-third  part 
of  the  same.  As  Zebulon  Cook  and  George  W.  Beal,  two  of  the 
assignees  or  grantees,  were  the  owners  of  the  equity  of  redemption, 
two-thirds  of  the  mortgage  became  immediately  merged  in  the  fee, 
and  it  only  remained  effectual,  and  a  lien,  for  the  remaining  one- 
third,  which  was  transferred,  to  and  owned  by  Sarah  Beal.  This 
one-third  could  only  be  enforced  against  Cook  and  George  W. 
Beal,  and,  when  Cook  convoyed  to  Sarah  Beal  one-half  of  the  one- 
third  she  previously  held,  became  merged  in  the  interest  so  con- 
veyed, leaving  only  one-sixth  of  the  amount  which  remained,  a 
lien  upon  the  undivided  half  of  the  land  which  belonged  to  George 
W".  Beal.  The  deed  from  Cook  to  Sarah  Beal,  conveyed  the  title 
to  the  one  undivided  half  of  the  premises,  and  she  became  the 
owner  of  the  same  in  fee,  as  to  that,  with  a  claim  for  the  one-sixth, 
as  mortgagee,  upon  the  remaining  one-half.  Sarah  BeaPs  devise  of 
the  wheat  lot  to  the  plaintiff,  only  gave  her  such  title  as  was  vested 
in  Sarab  at  the  time  of  her  death,  and  no  more.  If  the  plaintifi 
became  entitled  to  the  interest  of  Sarah  Beal  in  the  mortgage,  by 
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the  devise  to  her,  it  was,  I  think,  only  such  ati  intereot  as  could  be 
eDibrced  by  a  foreclosure  of  the  mortgage,  when  the  question  could 
be  determined  as  to  the  extent  of  that  interest  or  its  validity,  after 
it  had  remained  unpaid  for  a  period  of  time,  sufficient  to  raise  a 
preeumption  of  payment.  The  mortgage  itself,  or  so  much  of  tlie 
same  as  was  vested  in  Sarah  Beal,  did*  not  constitute  evidence  of 
title  which  would  authorize  the  mortgagee,  or  his  assigns  or  repre- 
sentatives, to  maintain  an  action  of  ejectment  for  the  recovery  of 
the  possession  of  the  mortgaged  premises  or  any  pait  thereof.* 
There  are  other  objections  to  upholding  the  title  of  the  plaintifE 
upon  any  such  basis.  It  had  ceased  to  be  a  lien  by  the  operation 
of  the  statute  of  limitations,  as  more  than  twenty  years  had  expired 
BiDce  a  right  of  action  had  accrued  on  the  same.  And,  as  to  David 
P.  Corey  and  his  assigns,  it  was  invalid  uitder  the  recording  act, 
for  the  reason  that  Corey  was  a  Jxmafide  purchaser  for  vahie  from 
Qeorge  W.  Beal,  and  his  deed  was  duly  recorded,  while  the  mort- 
gage was  never  put  on  record,  f 

II.  The  deed  from  Zebulon  Cook  and  wife,  to  Sarah  Beal,  conveyed 
an  undivided  half  of  the  premises,  which  he  had  acquired  by  virtue 
of  the  conveyance  from  Yedder,  and  there  is  no  evidence  that 
Cook,  at  this  time,  had  any  other  or  different  title  from  that  which 
he  had  thus  acquired.  There  is  no  evidence  that  he  had  ever 
acquired  the  title  of  George  W.  Beal,  or  that  he  ever  held  posses- 
sion of  the  premises  in  opposition  to  Beal's  title.  Cook  was  a 
tenant  in  common  with  Beal,  and  whatever  possession  he  had| 
must  be  presnmed  to  have  been  for  the  benefit  of  himself  and  his 
oo-tenant.  Every  legal  presumption  is  in  favor  of  a  possession  in 
subordination  to  the  title  of  the  true  owner,  and,  unless  when  pos- 
session is  taken  by  one  tenant  in  common,  a  clear  and  positive 
disclaimer  and  disavowal  of  the  title  of  his  co-tenant,  and  an  asser-* 
tion  of  an  adverse  right  is  made  and  brought  to  the  knowledge  of 
the  eo-tenant,  there  is  no  foundation  laid  for  the  operation  of  the 
statute  of  limitations.  Such,  clearly,  was  not  the  fact  in  the  case 
at  bar,  and,  by  virtue  of  the  deed  in  question,  Sarah  Beal  only 
acquired  a  title  to  an  equal,  undivided  one-half  of  the  premises  iu 
dispute. 

The  recording  of  the  deed  from  Cook  to  Sarah  Beal,  cannot^  I 

•a  R  a,  812,  8  67.  1 1  H.  L.,  872,  §  3. 
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think,  affect  the  rights  acquired  by  Gheorge  W.  Beal  under  thedee£ 
from  Vedder  to  him,  because,  Ist.  The  deed  from  Cook  only  con- 
veyed his  interest  in  the  premises,  which  was  an  undivided  half, 
and  in  no  way  affected  the  remaining  half  which  belonged  to 
George  W.  Beal.  Sarah  Beal,  therefore,  was  not  a  subsequent 
purchaser  for  a  valuable  consideration,  within  the  provisions  of  the 
Revised  Statutes,  so  far  as  George  W.  Beal's  interest  was  concerned* 
2d.  As  the  deed  to  George  W.  Beal  was  executed  in  1816,  the  pro- 
visions of  the  Kevised  Statutes  could  not  affect  the  recording  of  itf 
At  the  time  when  the  deed  was  executed,  the  law  did  not  require 
that  it  should  be  recorded,  and  hence  the  rule  invoked  has  no 
application.  ^  It  is  further  insisted  that  the  defendant  is  estopped 
from  claiming  that  Sarah  Beal  was  not  the  owner  of  the  whole  of 
the  premises,  for  the  reason  that  the  deed  from  Cook  and  wife  to 
her,  recites  a  deed  from  Harmanus  Tedder  and  wife  to  Zebulon 
Cook  and  Sarah  Beal.  The  recital  in  the  deed  referred  to,  is  a 
statement  after  the  description  of  the  premises,  as  follows:  ''As 
the  same  is  described  in  a  deed  executed  to  both  parties  by  Har- 
manus Vedder  and  his  wife."  This  description  may  very  properly 
be  interpreted  as  referring  to  the  instrument  indorsed  on  the  mort- 
gage, as  no  other  deed  is  introduced  in  evidence,  and  whicli  included 
George  W.  Beal  as  well  as  the  other  two  persons  therein  named 
Assuming,  however,  that  it  did  not,  it  can  scarcely  be  claimed,  I 
think,  that  the  defendant  is  a  party  or  privy,  claiming  solely  under 
the  deed  from  Harriet  Beal  to  Marcellis  and  Winegar,  of  one-half 
of  the  premises,  executed  in  1859.  It  is  true  he  claims  for  one- 
half  under  the  last-mentioned  deed,  but  he  also  claims  the  other 
half,  under  the  conveyance  by  George  W.  Beal  and  wife,  to  David 
V.  Corey,  in  1 885,  and  Corey's  subsequent  conveyance  of  the  premises 
to  the  Central  Bailroad  Company,  and  the  intermediate  convey- 
ances, by  virtue  of  which  he  acquired  title. 

K  a  privy  or  party,  he  could  only  be  bound  to  the  extent  of  his 
claim,  and  has  a  perfect  right  to  maintain  his  title  under  another 
and  a  different  source,  to  the  one-half  not  embraced  within  the 
eonveyance  from  Harriet  Beal.  It  may  also  be  remarked,  that, 
inasmuch  as  the  title,  derived  by  the  conveyance  of  Vedder  to  Cook 

♦1  R  8.,  756.  8  1.  Jl  R.  I^  of  1813,  870,  §4. 
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and  George  W.  Beal,  dates  anterior  to  the  convejance  from  Cook 
to  Sarah  Beal,  the  latter  must  be  considered  as  a  grant,  subject  to 
all  rights  which  had  previously  been  conveyed  by  Vedder,  and  can- 
not, in  any  way,  affect  the  interest  of  George  W.  Beal,  or  the  par- 
ties claiming  under  him.  The  plaintiff 's  counsel  also  claims  that 
George  W.  Beal,  by  his  acceptance  of  a  legacy  bequeathed  to  him 
bj  Sarah  Beal,  lost  all  title  which  he  had  acquired  under  the  deed 
of  Vedder  to  him  and  Cook,  in  1816,  to  the  undivided  half  of  the 
premises.  The  legacy  bequeathed,  was  a  writing  desk,  of  trifling 
Take,  and  it  is  said  that  the  acceptance  of  this  bequest,  was  a  renun- 
ciation of  any  title  or  claim  which  George  W.  Beal  had  to  the 
wheat  lot,  which,  by  the  same  will,  was  devised  to  the  plaintiff. 
The  plaintiff  seeks  to  apply  a  familiar  rule  in  equity,  called  the 
doctrine  of  election,  by  which,  one,  who  accepts  a  benefit  under  a 
deed  or  will,  must  adopt  the  whole  contents  of  the  instrument,  con- 
forming to  all  its  provisions,  and  renouncing  all  rights  inconsistent 
with  it.  And,  if  a  testator  has  affected  to  dispose  of  property,  not 
bis  own,  and  has  given  a  benefit  to  the  person  to  whom  that  pro- 
perty belongs,  the  legatee  or  devisee,  accepting  the  benefit  so  given 
to  hini,  must  make  good  the  testator's  attempted  disposition.  If 
be  insists  upon  retaining  his  own  property,  which  the  testator  has 
attempted  to  give  to  another,  equity  will  appropriate  the  gift,  for 
tbe  purpose  of  making  satisfaction  out  of  it,  to  the  persons  whom  he 
has  disappointed  by  the  assertion  of  those  rights.*  It  must  be 
clear,  beyond  any  reasonable  doubt,  that  he  has  intentionally 
assumed  to  dispose  of  the  property  of  the  beneficiary,  who  is 
required,  on  that  account,  to  give  up  his  own  gitlt.f  There  is  con- 
siderable difiiculty  in  the  application  of  this  rule  to  the  case  at  bar. 
It  is  by  no  means  clear  that  the  testatrix  intended,  by  the  devise  to 
the  plaintiff,  to  Sisposie  of  more  than  her  interest  in  the  property. 
Every  presumption  is  in  an  opposite  direction,  with  no  facts  or  sur- 
rounding circumstances  to  rebut  such  presumption.  This  rule  is 
held  not  to  be  applicable,  where  the  testator  has  some  present  inter- 
est in  the  property  disposed  of  by  him,  although  it  is  not  entirely 
his  own.  In  such  a  case,  unless  the  intention  to  dispose  of  the 
whole  estate,  including  the  interest  of  third  persons,  is  clearly 
manifest,  he  will  be  presumed  to  have  intended  to  dispose  only  of 

t  Jamian  on  Wills,  385;  Hsvens  v.  Sackett,  16  N.  Y.,870.       f  1^  ^*  ^-i  878. 
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that  interest  in  the  property,  which  he  luiglit  lawtnllj  dispose  of.* 
This  principle  is  applicable  to  cases  where  a  legacy  is  given  to  the 
wile,  and  not  expressed  to  be  in  lieu  of  dower,  and  it  is  held  that 
she  is  not  put  to  her  election,  f  It  is  utterly  improbable,  and  by 
no  means  inferable,  upon  any  rational  theory,  that  tlio  testatrix 
intended  to  appropriate  the  propeity,  and  an  entire  one-half  interest 
of  her  son,  George  W.  Beai,  and  boqueath,  in  return  for  the  same, 
the  inadequate  and  small  legacy  named  in  the  will.  This  is  also  a 
case,  I  think,  where  the  expressions  employed,  are  of  such  a  cliar- 
acter  as  will  admit  of  being  restricted  to  an  interest  belonging  to, 
and  disposable  by,  the  testatrix,  and,  therefore,  will  not  be  iield  to 
apply  to  property  over  which  she  had  no  disposing  power,  within 
the  principle  decided  in  Havens  v.  Sackett  {aupra). 

Even  if  the  doctrine  contended  for,  is  applicable  in  cases  where 
the  intention  is  plain  and  clear,  it  is  only  a  rule  in  equity,  aud, 
as  the  law  abhors  forfeitures,  should  not  be  held  to  apply  in  an 
action  at  law  against  an  entire  stranger  and  a  bona  fide  purdtaser 
for  a  valuable  consideration. 

While  courts  of  equity  may  carry  out  and  enforce  the  intention 
of  parties,  and  do  exact  justice  between  them,  and  may  compel  one 
who  has  accepted  a  bequest  or  devise  under  a  will,  to  renounce  all 
benefits  inconsistent  with  other  provisions,  in  which  otlier  parties 

■ 

have  an  interest,  I  am  unable  to  discover  how  a  court  of  law  can 
thus  defeat  a  title.  It  is  held  that  a  devise  by  one  who  is  not  a 
legal  owner,  cannot  transfer  the  legal  title  to  the  property,  nor  can 
it  operate  by  estoppel,  against  the  legal  owner,  who  is  also  a  bene- 
ficiary under  tlie  will4  The  current  of  authority  upon  the  ques- 
tion, which  has  been  much  discussed,  whether  the  principle,  govern- 
ing cases  of  election  under  a  will,  is  forfeiture  or  compensation, 
especially  those  of  a  recent  date,  is  strongly  and  decidedly  in  favor 
of  the  principle  of  compensation;  and  it  is  said  by  Mr.  Justice 
Story,  that  the  fair  result  of  the  modern  leading  decisions,  is,  that 
in  such  a  case,  there  is  no  absolute  forfeiture.  §    The  right  of  the 

«  2  Stoiy  Eq.  Jar.,  §  1089. 
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pkiuliff,  the^fure,  to  apply  the  rale  in  qaestion  if  the  facts  author- 
ized it,  is  only  capable  of  being  enforced  in  an  equitable  action 
against  George  W.  Beal,  and  his  grantees  who  have  notice  of  such 
equity.  Corey,  being  a  bonajlde  purchaser  from  George  W.  Beal, 
without  any  notice  that  the  plaintiff  had  any  latent  equity,  has  a 
Boperior  equitj',  I  am  inclined  to  think,  to  that  of  the  plaintiff. 
The  rule  in  equity  is,  that,  as  between  two  parties  having  equal 
equities,  the  prior  equity  must  prevail ;  but  if  the  party  having  the 
subsequent  equity,  clothes  himself  with  the  legal  title  before  he  has 
notice  of  the  prior  equity,  such  legal  title  must  prevail,  *  It  is, 
therefore,  difficult  to  see  how,  even  in  an  equitable  action,  the  equi- 
table right  of  the  plaintiff,  if  any  exists,  could  be  enforced  against 
Corey  and  his  grantees. 

The  counsel  for  the  plaintiff  relies  upon  the  case  of  Padhury  y. 
Clark,  f  as  an  authority  decisive  of  the  question  discussed^  The 
case  cited,  is  by  no  means  analogous  to  the  one  at  bar.  The  former 
was  a  bill  in  equity,  and  charged  that  one  of  the  devisees  had 
elected,  and  was  bound  to  elect  under  die  will  The  testator  was 
entitled,  in  that  case,  to  a  fee  in  an  undivided  moiety  in  two 
houses,  and  to  another  undivided  moiety  in  a  leasehold  house,  and, 
by  his  will,  devised  "  all  my  freehold  messuage  or  tenements,*'  etc., 
referri/ig  to  the  two  houses  only,  thus  assuming  that  he  was  the 
owner  of  the  whole,  and  not  the  one-half  the  houses ;  and,  in  ano- 
ther clause,  devised  "  all  that  my  moiety  or  half  part  of  the  whole," 
etc.,  "in  the  leasehold  messuage,"  etc.,  to  the  defendant. 

It  was  held  tliat  the  words,  first  used,  were  a  gift  of  the  entirety, 
and  raised  a  question  of  election,  as  against  the  party  entitled  to 
the  other  moiety  who  took  beneficially  under  the  will ;  and  that 
this  construction  was  corroborated  by  the  fact  of  the  testator's 
having  used  apt  words^  in  disposing  of  his  interest  in  the- leasehold. 
The  devisee  would  thus  have  received  some  compensation  in  return 
for  the  estate,  which  would  have  been  surrendered  by  an  election 
to  take  under  the  will.  The  Lord  Chancellor  decided  that  the 
defendant  had  not  elected,  but,  as  the  rents  were  received  by  the 
trustee  of  the  defendant  or  her  father,  for  her  use,  and  she  had 
elected  to  take  against  the  will,  she  was  bound  to  make  gooc  to 

•  NewtoD  V.  McLean,  41  Barb.,  286. 
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the  disappointed  party,  the  value  of  the  property  intended  for  her. 
The  decision  in  the  case  last  cited,  was  based  upon  the  principle 
of  compensation,  and  a  note  at  the  close  of  the  case,  lays  down  the 
rule,  that  the  doctrine  of  election  proceeds  upon  the  ground  of  com- 
pensation and  not  of  forfeiture,  citing  numerous  authorities  to  sus- 
tain this  principle.  There  is  not  a  reported  case  in  the  books, 
which  I  have  discovered,  that  maintains  the  doctrine,  that  the 
principle  contended  for,  can  be  invoked  in  an  action  against  an 
entire  stranger,  to  defeat  a  legal  title  acquired  from  one  who  held 
u  valid  conveyance  of  the  fee,  and  had  parted  with  the  same  to  a 
purchaser.  The  plaintiff  has  shown  no  such  prior  possession,  as 
against  the  defendant,  which  entitles  her  to  maintain  this  action, 
and,  as  she  was  only  entitled  to  an  eqnal  undivided  half  of  the 
property,  which,  on  the  12th  day  of  May,  1859,  she  conveyed  to 
Marcellis  and  Winegar,  has  proved  no  title  whatever  to  the  pre- 
mises in  question.  As  the  plaintiff  proved  no  legal  title,  and  must 
recover  upon  the  strength  of  her  own  title,  and  not  on  the  defects 
in  the  title  of  her  adversary,  it  is  not  necessary  to  examine  and 
consider  the  character  of  the  defendant's  title.  I  think  there  was 
no  error  in  the  admission  of  evidence,  and  even  if  the  declarations 
of  William  Beal  were  objectionable,  that  they  could  not  affect  the 
result  of  the  case.  The  decision  of  the  referee  was  right,  and  the 
judgment  entered  thereon  must  be  affirmed,  with  costs. 

Present — ^Millbb,  P.  J.,  Bogkes  and  Boabdman,  JJ. 

Judgment  affirmed,  with  costs. 


JOHN  J.  BATES  and  another,  Plaintiffs,  «.  DANIEL  J. 

COSTER,  Defendant. 

SkUtUe  offraudi — Sale — whenwid. 

Defendant  being  desirons  of  purchasing  a  stallion  colt,  owned  by  the  plaintilb, 
agreed  that,  if  they  would  have  him  altered  and  keep  him  until  he  got  well,  be 
would  giye  them  $1,000  for  him.  The  plaintiffs  caused  the  colt  to  be  altered, 
and,  after  his  recoTery,  tendered  him  to  defendant,  who  reftised  to  reoeiTe  him- 
AU,  that  the  contract,  being  oral,  was  within  the  statute  of  frauds  and  void;  that 
it  was  a  contract  of  sale,  and  not  for  work  and  labor  to  be  performed. 

When  the  thing  baigalned  for  is  not  in  ette  at  the  time  of  the  contract— ooold 
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not  then  be  delivered  and  accepted — but  is  to  be  afterwarda  manufactured  or 
ooDBtracted,  the  contract  is  held  to  be  one  for  work  and  labor,  but,  where  the 
■object  of  the  contract  exists  at  the  time  in  aoUdo,  but  something  is  agreed  to  be 
done  to  it,  to  put  it  in  condition  for  use,  or  to  make  it  marketable,  the  contract  is 
held  to  be  one  of  sale,  and  Toid  within  the  statute.  To  this  rule  there  are  per- 
liapg  some  exceptions. 
The  case  of  Mead  ▼.  Oaae  (88  Barb.,  303)  doubted. 

ExoKPTioNS  ordered  to  be  heard  in  the  first  instance  at  the 
General  Term. 

The  plaintifiEs  were  the  owners  of  a  male  colt,  which  the  defend- 
ant proposed  to  purchase.  After  some  conversation  between  the 
parties  in  regard  to  the  appearance,  value  and  price  of  the  animal, 
the  defendant  said,  according  to  the  testimony  of  Baird,  one  of  the 
plaintiffs, ''  if  you  will  have  him  altered  and  keep  him  until  he  gets 
well,  I  will  give  you  $1,000;"  and  that  Baird,  with  whom  the 
conversation  was  had,  replied,  that  he  would  '^take  it  and  have 
him  altered  to-morrow."  According  to  another  witness,  the 
defendant  said,  ^^if  you  will  castrate  him,  when  he  is  well  I  will 
give  you  $1,000  for  him;"  and  that  Baird  replied,  "I  will  do  it." 
The  plaintiff  caused  the  colt  to  be  immediately  castrated,  and  when 
well,  offered  him  to  the  defendant,  who  refused  to  accept  him. 
Thereupon  this  action  was  brought.  On  the  trial,  the  plaintiffs 
were  nonsuited,  on  the  ground  that  the  contract,  being  oral,  was 
within  the  statute  of  frauds  and  void. 

An  exception  was  interposed  to  this  ruling,  and  the  case  was 
ordered  to  be  heard  in  the  first  instance  at  General  Term. 

Samuel  S.  Ediek,  for  the  plaintiffs,  cited  Mead  v.  Case  (38 
Barb.,  202) ;  Caurtright  v.  SUwart  (19  id.,  457) ;  Parker  v.  Schenck 
(28  id.,  38) ;  Dawne  v.  Roee  (23  Wend.,  275),  dissenting  opinion  of 
CowKN,  J. ;  BenneU  v.  HvU  (10  Johns.,  364) ;  Orookshank  v.  BurrM 
(18  id.,  68) ;  Pareans  v.  Zaucks  (48  N.  T.,  17) ;  Ferren  v.  (yjlara 
(62  Barb.,  627). 

John  O.  Rdbmeon^  for  the  defendant,  dted  ShincUer  y. 
lIw9Um  (1  N.  Y.,  261) ;  CoMtki/M  v.  UeUman  (47  id.,  449). 

BooKss,  J.: 

The  contract  was  not  in  writing;  no  part  of  the  purchase-prioe 
was  paid ;  nor  was  the  property  delivered. 
Hm — ^Tol.  I.       61 
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If)  therefore,  the  contract  waa  one  of  acde^  it  waa  within  the 
Btatate  of  frauds  and  void.*    This  position  ia  not  denied ;  but  it  10 
insisted  on  the  part  of  the  plaintiffs,  that  the  contract  was  for  work 
and  labor.     When  the  thing  bargained  for  is  not  m  esse  at  the 
time  of  the  contract — could  not  then  be  delivered  or  accepted — bat 
is  to  be  afterwards  constructed  or  manufactured,  the  contract  is 
held  to  be  one  for  work  and  labor;  as  for  a  wagon,  thereafter  to 
be  constructed,  and  the  like.f    This  class  of  cases  does  not  fall 
within  tbe  statute;  and  an  action  may  be  maintained  for  the  con- 
tract-price, counting  on  the  agreement  as  a  contract  for  work,  labor 
and  materials.     Again,  when  the  subject  of  the  contract  exists  at 
the  time  in  solidvj  but  something  is  agreed  to  be  done  to  it,  to  put 
it  in  condition  for  use,  or  to  make  it  marketable,  the  contract  is 
held  to  be  one  of  sale,  and  void  within  the  statute.     Yet  tbe  rule 
thus  laid  down  has  perhaps  some  exceptions.    The  case  of  JUeadv, 
Case^  X\%2L  notable  instance.     The  contract  was  for  a  marble  mona- 
ment,  then  complete  in  its  general  form,  but  was  to  be  polished, 
lettered,  finished  and  set  up,  at  and  for  the  price  of  $200.    This 
was  held  to  be  a  contract  for  work,  labor  and  materials,  and  bind- 
ing.    The  court  held  that  the  agreement  was  one  bj  which  tlie 
party  was  employed  to  make  or  manufacture  a  monument,  not  then 
in  existence.     In  this  view,  undoubtedly,  the  case  was  well  decided. 
But  the  decision  was  by  a  divided  court,  and  is  of  doubtful  author- 
ity en  the  fads  proved.     It  seems  in  conflict  with  several  more 
recent  cases.    In  Fitz^nmrnons  v.  Woodruffs  §  the  contract  was  for 
a  marble  mantle,  then  selected  by  the  party,  which  was  to  be  set  Dp* 
with  certain  alterations,  in  his  house  situated  in  another  town,  at 
and  for  the  price  of  $80.    This  was  held  to  be  a  contract  of  sale, 
and  void  under  the  statute.    In  Oooke  v.  Millard^  |  the  contract  was 
for  lumber  to  be  dressed  and  delivered,  and  it  waa  lield  to  be  a  con- 
tract of  sale,  and  void.    In  Smiik  v.  If.  T.  a  H.  R  Cfe.,1  it 
was  held  that  a  contract  for  the  sale  and  delivery  of  a  quantity  of     I 

•  3  R  a,  186,  8  8. 

1 18  John.,  58;  1  Strange,  606;  %\  Pick.,  205;  8  Cow.,  215;  1  Met,  283;  38 
B:irb.,  88;  51  id.,  582,  576;  26  id,  188;  48  N.  T.,  17;  19  Barb.,  455;  4 Bob.,  216; 
20  Barb.,  188;  28  id.,  88;  62  id.,  517. 

1 88  Barb.,  202.  g  1  N.  Y.  Bnp.  Ct  R,  8.  1 6  Lansiiig,  2tt. 

\  4  Keyes,  180. 
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wood,  at   tlie   time  in  standing  trees,  was   not  a  contract  for 
work  and    labor,  so  as  to    take   the  case  ont  of  the  statute; 
and  Woodruff,  J.,  likened  that  case  to  Dawns  v.  Rom^  *  where 
;  tho    contract   was    for  wheat,   thereafter    to    be    threshed    and 
delivered,  and  to  Garhiit  v.  Watson^^  where  the  contract  was  with 
a  miller,  for  flour,  thereafter  to  be  ground.    It  is  said  in  many  of 
the  cases  when  tliis  question  has  been  considered,  that  the  true  test 
for  determining  whether  the  contract  was  one  of  sale  or  for  work 
and  labor,  is  to  inquire  whether  the  work  to  be  performed,  in  order 
to  prepare  the  property  for  delivery,  was  to  be  done  for  the  vundt^r 
or  the  vendee.     If  for  the  former,  the  contract  is  one  of  sale,  arid 
void  under  the  statute.    According  to  the  above  cases,  it  must  be 
quite  obvious,  I  think,  that  the  contract  here  under  consideration, 
was  one  of  sale,  not  one  for  work  and  labor.     It  was  a  simple  con- 
tract for  the  sale  of  the  colt,  to  be  delivered  at  a  future  time,  gelded 
and  well,  at  the  price  of  $1,000.     Tho  animal  was  present  before 
the  contracting  parties,  and  was  tlie  precise  property  agreed  to  be 
delivered.     True,  an  operation  was  to  be  performed  of  great  haz- 
ard, involving  however  little  labor  and  trifling  expense.   The  plain- 
tiffs assumed  the  expense  and  risk,  for  they  were  to  deliver  the  colt 
gelded  and  well.    It  was  the  animal  that  was  contracted  for,  not 
the  incident  of  castration.     The  labor,  expense  and  risk  of  the  op^ 
ration,  were  for  the  plaintifls.     The  animal  was  the  subject  of  tlid 
purchase  and  sale,  to  be  gelded  before  delivery.     The  language  of 
Batley,  J.,  in  Smith  v.  Surman^  %  well  applies  here ;  lie  says,  "  the 
vendor,  so  long  as  he  was  felling  it  [the  timber]  and  preparing  it 
for  delivery,  was  doing  work  for  himself  and  not  for  the  defend- 
ant;*' and  he  adds,   "it  was  a  contract  for  tho  future  sale  of 
the  timber  when  it  should  be  in  a  fit  state  for  delivery."     There 
was  not,  certainly,  any  idea  of  manufacture  involved  in  the  agree- 
ment in  this  case  ;  no  idea  of  compensation  for  work  and  labor,  as 
such.     In  no  fair  and  just  sense,  can  this  contract  be  deemed  one 
for  work  and  labor ;  it  was  manifestly  a  contract  of  sale  for  tlio 
pric»  of  $1,000 ;  and,  not  being  in  writing,  was  void  by  the  statute 
of  frauds. 

*  S5  Wend,  d70.  t  ^  Bam.  Si  Aid.,  618.  X^  Bam.  A  Cress.,  56t 
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The  case  waa  properly  diaposed  of  at  the  trial,  and  the  defend- 
ant is  entitled  to  judgment. 

Miij^B,  P.  J.,  and  Boardhan,  J.,  conenrred. 

Judgment  ordered  for  the  defendant,  with  costs. 


ESTHER  GREGORY  and  another,  Rmpondbnts,  «. 
BENJAMIN  BROOKS,  Appellant. 

I^rifwniMp — Famn — agreemerU  to  work  an  Aam, 

An  agreement  was  entered  into,  by  which  defendant  was  to  work  a  farm  of  the 
plaintiffs  on  ahares,  which,  after  providing  for  the  division  of  the  crops,  con- 
tained the  following  clause:  ''All  the  profits  arising  from  the  woiidng  and 
Airmiog  of  said  farm,  to  be  divided  equally  between  the  parties  to  this  agreemeol 
All  losses  and  gains  upon  said  farm  for  one  year  from  the  Ist  of  March,  1870,  u 
to  be  divided  equally  between  the  said  parties.'*  Edd,  that  a  partnership  was 
not  thereby  cheated  between  the  parties. 

At  the  trial,  the  following  question  was  put  to  defendant:  ''During  the  wbole 
term  was  there  a  profit  made  or  loss  sustained  in  the  general  result?  state  all  U10 
facts.  **  The  referee  refused  to  allow  him  to  answer  it  JBM^  that  this  was 
proper,  as  the  question  was  too  general;  and  that  as  the  first  part  of  it  wm 
clearly  objectionable,  that  was  sufficient  to  authorize  its  rejection  as  an  entin 
question. 

Defendant  offered  to  prove  the  cost  of  picking,  curing  and  baling  the  hops. 
Eeid,  that  the  evidence  was  properly  rejected,  for  the  reason  that  by  the  terms 
of  the  contract,  defendant  was  bound  to  perform  this  work,  and  because  no  snch 
claim  was  set  up  in  the  answer. 

There  were  two  dwelling-houses  upon  the  farm,  one  of  which,  before  the  mak- 
ing of  the  agreement,  and  during  the  continuance  tLereof,  was  occupied  by  the 
plaintiffs  and  the  other  by  the  defendant  The  defendant  offered  to  prove  the 
value  of  the  use  of  the  dwelling  occupied  by  the  plaintifib.  Bdd,  that  aa  the 
agreement  contained  nothing  in  regard  thereto,  and  as  both  parties  had  acted  on 
the  assumption  that  each  was  entitled  to  the  possession  of  the  house  occupied  hf 
himself,  that  the  evidence  was  properly  rejected. 

Appeal  from  a  judgment,  in  favor  of  the  plain tifib,  entered  upon 
the  report  of  a  referee. 

This  action  was  brought  to  recover  the  sum  of  $364.05,  alleged 
to  be  due  the  plaintiffs,  under  a  written  agreement  to  work  plain* 
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tiffs'  farm  npon  Bhares,  for  one  year,  the  plaintiffs  claiming  that 
the  proceeds  of  certain  crops  received  by  defendant,  had  not  been 
divided.  By  the  agreement,  the  plaintiffs  let  and  leased  to  the 
defendant  their  farm,  for  the  term  of  one  year.  The  plaintiffs 
were  to  famish  eleven  cows,  one  horse,  three  yearlings,  fourteen 
sheep,  and  all  farming  utensils  on  the  farm,  excepting  the  mowing 
machine.  The  defendant  was  to  furnish  one  horse,  one  cow ;  tu 
keep  the  farming  tools  in  repair  upon  the  farm  ;  to  pay  interest  on 
the  cash  value  of  five  cows,  at  their  appraised  value ;  to  pay  for  the 
use  of  mowing  machine,  owned  by  the  plaintiffs,  at  a  price  to  be 
agreed  upon,  and  to  leave  the  farm  in  as  good  condition  at  the 
expiration  of  the  lease  as  it  was  when  taken  possession  of,  and  also 
BB  many  acres  of  ploughed  ground  as  there  were  on  the  1st  of 
March,  1870.  The  lease  also  contained  the  following  covenant: 
<<  And  it  is  further  stipulated  and  agreed  between  the  said  parties, 
that  the  profits  of  ten  cows  are  to  be  equally  divided  between  the 
Baid  parties  to  this  agreement.  That  the  tiireshed  grain  is  to  be 
divided  when  threshed,  the  potatoes  when  dug,  the  corn  when 
hoaked  ;  all  grain  crops,  roots  and  vegetables  to  be  divided  by  mea^ 
Bare.  All  the  profits,  arising  from  the  working  and  farming  of  said 
£Eurm,  to  be  divided  equally  between  the  parties  to  this  agreement. 
All  losses  and  all  gains  upon  said  farm,  for  one  year  from  the  Ist 
of  March,  1870,  are  to  be  divided  equally  between  said  parties." 
The  answer,  after  reciting  the  agreement,  among  other  things, 
alleged  :  That  no  settlement  or  accounting  has  been  had  between 
the  parties,  and  that  all  matters  between  them,  relative  to  the  occu- 
pancy of  the  farm  under  this  agreement,  including  gains  made  and 
losses  sustained,  remain  open,  unsettled  and  unliquidated  ;  and 
alfio,  that  in  the  management  of  said  farm  during  the  term,  a  net 
loss  of  $150  was  sustained  by  the  defendant.  In  the  prayer  for 
relief,  he  asks  that  an  accounting  may  be  had,  and  that  the  plain- 
tifiB  may  be  adjudged  to  bear  their  share  of  the  loss.  The  answer 
also  Bet  up  a  counter-claim,  which  was  denied  by  the  reply.  The 
action  was  referred,  by  consent,  to  Hezekiah  Sturges,  as  sole  referee 
to  hear  and  determine,  and  was  tried  before  him  June  13th,  1872. 
After  the  plaintiffs  had  put  the  agreement  in  evidence,  the 
defendant's  counsel  asked  the  referee  to  dismiss  the  complaint  and 
order  judgment   for  the  defendant,  upon   the  grounds  that  it 
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appeared  from  the  contract  in  evidence  that  a  partnership  between 
tlio  parties  was  created  by  the  terms  of  said  contract;  that  no 
accounting  had  been  had,  etc.,  and  that  an  action  at  law  could  not 
be  maintained ;  that  plaintiffs'  onlj  remedy  was  an  equitable  action 
for  an  accounting.  The  referee  denied  the  motion,  to  which  ruling 
the  defendant's  counsel  excepted 

The  referee  gave  a  report  in  favor  of  the  plainti£&,  for  $166.74, 
with  costs. 

Exceptions  to  the  report  were  taken  by  the  defendant's  counsel 

Upon  the  trial,  objections  were  made  and  exceptions  taken  to 

the  decisions  of  the  referee,  in  regard  to  evidence,  which  are  refer- 

red  to  in  the  opinion.    A  judgment  was  entered  upon  the  referee's 

report,  and  the  defendant  apj>ealed. 

Z.  Burditt  and  Jenks  <£  Matterson^  for  the  appellant,  insisted 

'  that  by  the  agreement^  the  parties  became  partners.     {Champion 

V.  Bostwickj  18  Wend.,  183 ;  CoUyer  on  Part.,  12,  13,  Perkins' 

ed. ;  Musier'y.  Trumpbour^  5  Wend.,  274;  16  Johns.,  34;  Pa^ 

sous  on  Part.,  36 ;  AUen  v.  Davia^  13  Ark.  R.,  28.) 

J.  E.  Dewey  and  O.  S.  Gorham^  for  the  respondent,  cited,  as  to 
the  question  of  partnership,  1  Parsons  on  Oont.,  60 ;  Putnam  t. 
Wise  (1  Hill,  234);  Tanner  v.  HilU  (44  Barb.,  428) ;  Chittyon 
Cont.  (232,  233);  Smith  v.  Watson  (2  B.  &  C,  401);  Tripp  v. 
miey  (15  Barb.,  333) ;  Dinehwrt  v.  WiUim  (15  Barb.,  595) ;  Chm 
V.  Barrett  (4  Paige,  148). 

Miller,  P.  J. : 

Although  the  language  employed  in  the  concluding  portion  of 
the  article  of  agreement  between  the  parties,  of  itself  and  alone, 
might  be  interpreted  as  establishing  the  relationship  of  a  partner 
ship  between  tliem,  yet,  looking  at  the  intention  of  the  parties,  as 
expressed  in  the  agreement,  and  as  may  be  inferred  from  the  sur- 
rounding circumstances  connected  with  the  transaction,  *  I  am  of 
the  opinion  that  no  partnership  was  established.  It  is  apparent, 
from  the  contract,  that  the  agreement  was  in  the  nature  of  a  con- 
tract for  the  working  of  a  farm  on  shares,  or  for  the  cropping  of 

*  1  Parsc'DB,  p.  60. 
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the  same  by  tlie  defendant,  and  the  delivery  of  a  portion  of  the 
avails  to  the  plantiffs  for  the  use  of  the  iarni.  This  does  not,  as  I 
understand,  constitute  a  copartnership,  in  tlie  ordinary  acceptation 
of  that  term.  Even  if  a  partnership  was  made  out,  inasmuch  as 
the  parties  were  allowed  to  prove  the  claims  which  they  had  against 
each  other,  and  a  full  accounting  was  had  between  them,  of  all  the 
transactions  arising  under  the  contract,  I  am  at  a  loss  to  see  how 
that  question  can  be  of  any  importance  in  disposing  of  the  case. 

It  is  true  that  the  action  was  to  recover  at  law,  and  the  com- 
plaint  did  not  contain  the  usual  averments,  demanding  an  account, 
which  would  be  employed  in  a  bill  in  equity  for  an  accounting 
between  copartners,  but  the  complaint  and  answer  together  pre- 
sented the  claims  of  each  of  the  parties,  and  the  whole  subject- 
matter  of  the  controversy  was  fully  investigated.  Under  the 
liberal  rules  as  to  amendments,  established  by  the  Code  of  Pro- 
cedure, even  if  the  complaint  was  insufficient,  I  think  it  may  be 
considered  as  amended  to  meet  the  facts  proved,  if  any  such 
amendment  is  required  to  answer  the  ends  of  justice.  From  the 
observations  made,  it  follows,  that  there  was  no  error  on  the  part 
of  the  referee  in  any  of  his  rulings  as  to  the  copartnership,  and  if 
there  was  they  are  not  of  a  character  to  demand  a  reversal  of  the 
judgment. 

Some  objections  are  urged  as  to  the  admission  and  rejection  of 
evidence  offered,  which  require  consideration. 

1.  It  is  said  the  referee  erred  in  rejecting  the  offer  to  prove  the 
loss  sustained  on  the  horse  bought  by  the  defendant  of  the  plain- 
tiffs, and  used  under  the  contract,  and  that  the  same  was  unsound, 
and  represented  to  be  free  from  disease.  It  is  difficult  to  see  how 
the  plaintiffs  could  be  made  responsible  for  a  deterioration  in  value, 
occasioned,  as  the  offer  showed,  by  disease  contracted  while  engaged 
in  labor  upon  the  £urm.  The  offer  to  show  a  breach  of  warranty, 
was  not  pertinent  to  the  issues  made,  and  if  it  had  been,  it  is  a  suffi- 
cient answer  to  say  that  no  such  defense  was  interposed  by  the 
defendant. 

2.  There  was,  I  think,  no  error  in  excluding  the  question  put  to 
the  defendant,  as  follows :  *'  During  the  whole  term,  was  there  a 
profit  made  or  loss  sustained  in  the  general  result?  state  all  the 
&cts."    The  question  was  objected  to,  as  too  general,  and    a* 
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incompetent,  and  it  is  plain  that  it  was  liable  to  the  first  objectiou, 
at  least.  The  first  part  of  it  was  clearly  objectionable,  which  was 
sufficient  to  reject  it  as  an  entire  question.  The  latter  part  abo 
embraced  a  scope  of  inquiry,  which  it  was  the  province  of  the 
referee  to  restrict  within  proper  limits.  The  inquiry  should  have 
been  made  more  specific,  so  as  to  show  the  relevancy  of-  the  ques- 
tion put.  It  may  also  be  remarked  that  the  general  oSer  to  show 
the  expense  of  working  the  farm,  was  not  relevant  under  the  agree- 
ment, and  did  not  affect  the  right  of  the  plaintiffs  to  demand  an 
accounting  for  their  share  of  the  produce,  which  the  defendant  had 
appropriated  and  used.  The  question  was  what  the  defendant  had 
received  and  converted,  or  refused  to  divide,  and  not  what  profit 
he  had  made,  or  loss  he  had  sustained. 

3.  The  offer  to  prove  the  cost  of  picking,  curing  and  baling  the 
hops,  was  properly  overruled,  for  the  reason  that,  by  the  tenns  of 
the  contract,  the  defendant  was  bound  to  perform  this  work,  and 
because  no  such  claim  was  set  up  in  the  defendant's  answer. 

4.  The  offer  to  show  by  items,  that  the  cost,  in  cash  paid  ont, 
of  raising  the  hops  and  preparing  them  for  market,  exceeded  the 
amount  received,  could  in  no  view  have  been  competent,  as  this 
was  a  part  of  the  contract  which  the  defendant  had  agreed  to  per- 
form. 

6.  The  proof  of  the  value  of  the  use  of  the  cow  on  the  farm, 
used  by  the  plaintiffs,  was  properly  overruled,  as  tlie  lease  pro- 
vided that  the  plaintiffs  were  to  put  eleven  cows  on  the  fann,  and 
tlie  defendant  one,  and  the  profits  of  the  ten  were  to  be  divided, 
thus  providing  for  the  use  of  one  cow  for  each  family. 

6.  I  am  inclined  to  think  that  there  was  no  error  in  the  refasal 
of  the  referee  to  allow  proof  by  the  defendant,  of  the  value  of  the 
use  of  the  dwelling-house  and  out-buildings,  occupied  by  the  plaiu- 
tiffs  during  the  term.  Nothing  is  contained  in  the  agreement  in 
regard  to  the  dwelling-houses;  and  the  two  dwelling-houses  on  the 
farm  were  occupied,  the  one  by  the  plaintiffs,  who  continued  to 
occupy  as  before  the  contract,  and  who  never  gave  up  possession 
to  the  defendant,  and  the  other,  by  the  defendant,  who  never 
claimed  possession  of  the  other  dwelling-house,  each  family  culti* 
vating  one-half  of  the  garden.  There  was  no  implied  promise  to 
pay  rent,  by  the  plaintiffs,  and  no  relation  of  tenant  to  the  defend- 
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ant,  created  bj  the  agreement,  and  both  parties  acted  upon  the 
asfiamption  that  each  was  entitled  to  the  possession  of  tlie  buildings 
occupied  by  them,  respectively,  and  acquiesced  in  this  practical  con* 
fitruction  of  the  contract 

7.  The  proof  of  milking  the  cows  by  plaintiffs  for  defendant| 
was  also  competent,  and,  as  plaintiffs  were  partners  in  the  iarm| 
was  a  proper  charge  against  the  defendant. 

There  was  no  error  upon  the  tria!,  and  the  judgment  must  be 
affirmed,  with  costs. 

Present  —  Milleb,  P.  J.,  Bookes  and  Boabdman,  J  J. 

Judgment  affirmed,  with  costs. 


AMBROSE    FOWLER,    Respondent,    v.     ELSIE    TRULL, 

Appellant. 

Matried  wnnan —  Unautharked  aeU  of  agent — rat^fleation  of — Neglect  1o  read 
paper  htfore  iiffning  it — effect  of  paper  not  avoided 


The  huslMUid  of  defendant,  who  was  the  owner  of  a  separate  estate,  purchased 
certain  merchandise  and  took  a  bill  of  sale  of  the  same  in  her  name,  without  her 
knowledge  and  without  authority.  At  the  time  of  the  sale,  the  defendant  gave 
her  own  note,  secured  by  mortgages  assigned  by  her,  for  a  portion  of  the  pur- 
chase-money, and  a  chattel  mortgage  upon  the  property  purchased,  to  secure  the 
remainder  thereof,  and  subsequently  executed  a  second  chattel  mortgage  upon 
the  same  property  to  a  third  person.  Held^  that  by  these  acts,  she  ratified  the 
unauthorized  acts  of  her  husband,  and  that  she  was  liable  for  the  price  of  the 
goods  so  purchased  by  him. 

The  defendant  testified  that  she  did  not  know  what  she  was  signing,  when  she 
signed  the  chattel  mortgages ;  hdd^  that  as  it  appeared  from  the  evidence  thai 
she  signed  them  Toluntarily,  without  misrepresentation  or  fraud,  that  their  effect 
could  not  be  avoided  by  her  negligence  or  omission  to  read  them. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered 
upon  the  report  of  a  referee.  The  action  was  brought  to  recover 
a  balance  of  $943.74  with  interest,  for  merchandise  sold  and  deliv- 
ered to  the  defendant's  husband,  as  was  claimed,  as  the  agent  of 
the  defendant,  who  was  a  married  woman.  The  negotiations  were 
conducted  by  the  husband  with  the  plaintiff!  The  sum  of  $200 
was  paid  in  cash,  and  the  balance  secured  bj  the  note  of  the  defend- 

Huh— Vol,  L  62 
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ant,  a  mortgage  being  assigned  by  her  as  collateral  security  there- 
to,  and  by  a  chattel  mortgage  given  by  her  on  the  goods  purchased, 
containing  the  usual  covenant  to  pay  the  amouni  secured.  The 
testimony  material,  as  well  as  the  rulings  on, the  trial,  are  statod  in 
the  opinion.  The  referee  reported  in  &vor  of  the  plaintiff,  and 
the  defendant  appealed.  The  case  was  submitted  upon  printed 
points. 

John  F.  Porter^  for  the  appellant. 

Henry  A.  Merritt^  for  the  respondent. 

Miller,  P.  J. : 

It  appears  from  the  evidence  in  this  case,  that  the  defendant's 
husband  made  the  purchase  of  the  property  and  took  a  bill  of  sale, 
of  the  same,  in  the  name  of  his  wife,  the  defendant,  without  any 
authority  from  her,  and  without  her  knowledge ;  that  she  never 
took  possession  of  the  property,  and  that  the  business  was  carried 
on  in  his  name  afterward,  and  not  for  the  benefit  of  the  wife's 
separate  estate.  If  there  were  no  other  facts  connected  with  the 
transaction,  there  would  be  no  question  that  the  defendant  was  not 
liable.  But  it  appears  that  the  defendant  gave  her  own  note,  and 
assigned  mortgages  as  collateral  security  for  a  portion  of  the  pnr- 
chase-money,  which  note  was  afterward  paid,  and  that  she  also 
executed  a  chattel  mortgage  on  the  property  sold,  to  secure  the 
balance  which  remained  unpaid  upon  the  sale.  It  is  also  proved 
that  subsequently,  and  on  the  ISth  day  of  November,  1870,  she 
executed  another  chattel  mortgage  to  one  Crawford,  upon  the  same 
property.  By  these  acts,  she  assumed  ownership  and  control  over 
the  prc^rty  sold,  and,  I  think,  ratified  what  her  husband  had  dona 
on  her  behalf  at  the  sale,  claiming,  as  he  did,  according  to  the 
plaintiff's  testimony,  to  act  as  her  agent.  It  is  true,  that  the 
defendant  testifies  that  her  husband  had  no  authority;  that  she  did 
not  know  what  she  was  signing,  when  she  executed  the  chattel 
mortgages ;  and  that  the  one  given  to  Orawford^  was  without  con- 
sideration. This,  however,  does  not  relieve  the  defendant,  and, 
inasmuch  as  she  voluntarily  signed  these  papers,  in  the  absence  of 
misrepresentation  or  fraud,  with  ample  opportunity  for  informa- 
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tion  as  to  their  contents,  the  effect  cannot  be  avoided  upon  the 
ground  of  negligence,  or  omission  to  read,  or  to  avail  herself  of 
Bitch  information.*  There  is  no  sufficient,  ground  for  claiming 
that  the  defendant's  signature  was  procured  by  fraud,  and  the  mort- 
gages as  executed,  are  far  more  than  presumptive  evidence,  and,  I 
think,  must  be  regarded  as  a  ratification  of  the  acts  of  her  husband, 
even  if  he  acted  without  authority  originally,  f  and  a  ratification 
of  at  least  a  part  of  an  unauthorized  transaction  of  an  agent,  or  of 
one  who  assumes  to  act  as  such,  which  amounts  to  a  confirmation 
of  the  whole,  and  binds  the  principal.  X  As  no  fraud  was  shown, 
and,  as  the  defendant,  by  writing,  adopted  the  representations 
made  by  her  husband  when  the  contract  of  sale  was  made,  she  is 
estopped  from  denying  her  liability.  If  the  views  expressed  are 
correct,  then  proof  of  the  husband's  declaration  to  the  plaintiff,  at 
the  time  of  the  sale,  was  proper,  as  the  agency  of  tlie  husband  was 
ratified  by  the  subsequent  acts  of  the  defendant,  and  there  was  no 
error,  either  in  receiving  or  in  refusing  to  strike  out,  this  testi- 
mony. 

The  judgment  was  right  and  must  be  affirmed,  with  costs. 

Present  — MiLLBfi,  P.  J.,  Booxbs  and  Boaudmak,  J  J. 

* 

Judgment  affirmed,  with  costs. 


PATRICK    ORGAN  and   awothkb,    Rbspondbnts,    v.   NEIL 

STEWART,  Appellant. 

OtmprotmiiB  ~*  when  mutaiMd  —  OtnuUtionai  dtUwry — attUuU  offrav4». 

Defendant  being  the  owner  of  three  lots  of  wool,  the  plaintiffs  entered  into  an 
agreement  with  him  for  the  purchase  thereof,  in  pursuance  of  which,  two  lots 
were  delivered,  and  pa3rment  therefor  was  demanded  by  the  defendant,  and  refused 
by  the  plaintiffs,  who  claimed  thai  the  third  lot  was  included  in  the  agreement, 
which  was  denied  by  the  defendant  Subsequently,  an  agreement  was  entered 
into  by  the  parties,  embracing  the  third  lot  of  wool,  which  was  to  be  handled  and 
deUvered  by  the  defendant,  at  Troy,  at  the  original  contradt  price,  in  pursuancs 

'Breese  t.  U.  S.  Telegraph  Co.,  48  N.  Y.,  183.  f  Story  on  Agency,  288. 

t  Fanners'  L.  &  T.  Co,  t.  Walworth,  1  N.  Y.,  438. 
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of  which  the  plaintiffs  paid  the  defendant  $18,857.60,  the  price  of  the  wool 
already  delivered,  as  part  of  the  purchase-price  of  the  whole  of  the  wool  The 
defendant  haying  refu  >ed  to  deliver  the  third  lot  of  wool,  this  action  was  brought 
by  the  plaintiffs  to  recover  damages  therefor.  Held^  that  the  second  sgreemeDt 
was  valid  as  a  compromise  of  doubtful  and  conflicting  claims,  and  that,  by  the 
payment  of  the  $18,867.60,  as  part  of  the  purchase-price  of  the  whole  of  the  wool, 
the  contract  was  taken  out  of  the  statute  of  frauds. 

Appeal  from  a  judgment,  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

The  plaintiffs  were  wool  dealers,  residing  in  Troy ;  the  defendant, 
a  farmer,  residing  in  York,  Livingston  county.  In  January,  1871, 
the  plaintiff.  Organ,  went  to  Livingston  county  to  buy  wooL  The 
defendant  had  two  lots  of  wool  at  his  residence,  and  a  third  lot  &t 
Fowlerville,  about  three  miles  from  his  residence.  Negotiations 
were  entered  into  between  the  parties,  which  resulted  in  the  parol 
sale  of  the  two  lots  of  wool  at  defendant's  residence,  and  the  con- 
ditional sale  of  the  Fowlerville  lot,  if  the  parties  could  agree  npon 
the  manner  in  which  it  slionld  be  shrunk.  The  two  lots  of  wool 
were  subsequently  delivered  to  the  plaintiffs,  but  a  dispute  having 
arisen  as  to  the  shrinkage,  of  the  Fowlerville  lot,  the  defendant 
refused  to  let  them  have  the  wool  stored  there,  and  claimed  that  it 
was  not  included  in  the  sale ;  the  plaintiffs,  claiming  that  it  had 
been  and  was  included  in  the  sale,  and  that  it  was  to  be  shrunk  by 
them  and  sold  by  the  defendant  at  their  shrinkage,  demanded  its 
delivery,  and  this  being  refused,  they  refused  to  pay  for  the  wool 
already  delivered.  Subsequently  an  agreement  wap  entered  into, 
by  which  the  Fowlerville  wool  was  to  be  delivered  by  the  defend- 
ant at  the  store  of  one  Eanken,  in  Troy,  and  sorted  and  shrunk  by 
th6  said  Eanken's  assorters,  and  delivered  to  the  plaintiffs,  who 
were  to  accept  the  same  at  the  shrinkage  as  made  by  them,  at  the 
price  just  agreed  upon.  The  plaintiffs  thereupon  paid  to  the 
defendant  $18,357.60,  the  price  of  the  wool  already  delivered,  8S 
part  of  the  purchase-price  of  the  whole  of  the  wool. 

Subsequently,  Kanken  refused,  at  the  request  of  the  defendant,  to 
receive  the  wool,  and  the  defendant  having  refused  to  deliver  it  to 
the  plaintiffs,  this  action  was  brought. 

The  answer  denied  the  contract,  and  set  up  as  a  counter-cUim}  * 
balance  due  upon  wool  sold^ 
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Sofnttd  Handy  for  the  appellant.  The  second  agreement  was 
void  for  want  of  consideration.  [Converse  v.  Kellogg^  7  Barb.,  590  ; 
Oroal/y  v.  Wood,  2  Seld.,  369 ;  Hunt  v.  Bloomer j  5  Duer,  202 ; 
Van  Allen  v.  Jones^  10  Bosw.,  369 ;  Gibson  v.  Henne^  19  Wend., 
889 ;  Bridgman  v.  Decm^  7  Exch.,  199).  Nor  could  it  be  sustained 
as  a  compromise.  {Morey  y.  Toion  of  Nevofaney  8  Barb.,  645 ; 
Bunge  v.  Koop^  48  N.  Y.,  225 ;  Thomas  v.  McDaniely  14  Johns., 
185.) 

Irving  Brovme^  for  the  respondents.  The  second  agreement 
was  simply  a  modification  of  the  original  contract,  and  need  not  be 
in  writing.  {Goss  v.  Lord  Nug&iity  5  Bam.  &  Adol.,  65 ;  Stead  v. 
Da/wher^  10  A.  &  E.,  57  ;  Ctiff  v.  Penn,  1  M.  &  S.,  21 ;  BUmchard 
V.  Trim,  38  N.  Y.,  227;  Bouhodl  v.  O'Keefe,  32  Barb.,  434; 
McKnigId  v.  Dv/tdop,  5  N.  Y.,  537 ;  AUis  v.  Read,  45  N.  Y.,  142.) 
The  defendant  is  estopped 'from  denying  that  the  payment  was 
made  on  account  of  the  three  lots  of  wool.  {DezeU  y.  OdeU,  3  Hill, 
215;  Oregg  v.  Wells,  11  Ad.  &  El.,  90 ;  Loiory  v.  Tew,  3  Barb.  Ch., 
413;  Wetmore  v.  White,  2  Cai.  Cases,  87 ;  Cox  v.  Cox,  5  Rich.  S.  C 
Eq.,  865 ;  Ryam  v.  Dox,  34  K  Y.,  311.) 

BooKEs,  J. : 

At  the  time  the  parties  met  at  Troy,  serious  matters  of  differ- 
ence existed  between  them.  The  plaintiffs  claimed  that  the 
original  contract  of  sale  embraced  the  Fowlerville  wool,  and  they 
insisted  upon  its  delivery,  and  refused  to  pay  for  the  wool,  already 
delivered,  unless  their  claim  was  acceded  to,  and  the  agreement 
performed  on  the  part  of  the  defendant,  according  to  its  terms,  as 
they  asserted  the  contract  to  be.  On  the  other  hand,  the  defend- 
ant insisted  that  the  contract  did  not  embrace  this  lot  of  wool, 
and  claimed  pay  for  the  wool  delivered.  Under  this  condition 
of  affairs,  the  parties  entered  into  a  new,  or  substituted  agree- 
ment, embracing  the  Fowlerville  wool,  which  was  to  be  "  handled  " 
and  delivered  at  Troy;  all  at  the  original  contract  price  of  forty- 
five  cents  per  pound ;  and  the  plaintiffs  were  then  to  pay  for  the 
two  lots  already  delivered.  Thereupon,  the  plaintiff  paid  the 
defendant  $18,357.60,  the  price  of  the  wool  already  delivered,  which 
payment,  as  the  referee  finds,  was  made  upon  the  new  or  subsli* 
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tnted  contract,  ^'  as  part  of  the  parehase-price  of  the  whole  of  the 
wool."  The  defendant  then  refused  to  deliver  the  Fowlerville 
wool,  and  the  action  is  bronght  to  recover  damages  therefor. 

The  contract  was  not  in  writing,  and  it  is  claimed,  on  the  part  of 
the  defendant,  that  it  was  void  by  the  statute  of  frauds.  Tlitf 
position  is  based  on  the  hypothesis  that  the  original  eon* 
tract  of  sale  did  not  embrace  the  Fowlerville  wool ;  and  that  tiie 
payment  made  to  the  defendant  was  in  satisfaction  of  the  otbei 
wool  already  delivered ;  thus  leaving  the  contract  for  tlie  Fowler 
ville  wool  to  rest  in  parol,  with  no  part  of  the  property  delivered, 
and  without  payment  of  any  part  of  the  purchase-money.  Thi» 
view  of  the  case  is,  I  think,  unsound.  It  is  at  least  quel 
tionable  whether  the  defendant  should  not  be  hold  to  be  estopped 
from  asserting  or  claiming  any  advantage  from  the  former  or  origi- 
nal agreement,  inasmuch  as  he  accepted  the  plainti&'  money  on 
the  new  or  substituted  agreement,  and  in  part  payment  of  the 
entire  purchase-price  agreed  to  be  paid  for  all  the  wool,  by  that 
contract  agreed  to  be  delivered.  But  1>e  that  as  it  may,  there  were 
substantial  matters  of  difference  between  the  parties,  at  the  time 
the  new  agreement  was  made,  susceptible  of  being  compromised, 
and  proper  to  be  adjusted  and  settled  by  them.  There  was  s 
question  whether  tlie  original  contract  did  or  did  not  include  the 
Fowlerville  wool.  The  plaintiff  insisted  that  it  did ;  and  refused 
payment  for  any  of  the  property  until  the  defendant  made  deliT- 
ery  of  that  lot  according  to  the  terms  of  the  purchase,  as  he  claimed 
the  contract  ti  be.  The  Fowlerville  wool  was  certainly  considered 
in  tlieir  first  negotiation,  for  the  parties  commenced  to  ''handle^ 
it,  with  a  view  to  its  delivery,  as  the  plaintiffs  claimed,  pursuant  to 
the  original  contract  of  sale,  when  a  disagreement  arose  in  regard 
to  the  *^  handling"  of  it,  and  delivery  was  refused.  The  defendant, 
on  the  other  hand,  denied  all  obligation  to  deliver  this  lot  of  wool; 
insisted  that  it  was  nut  embraced  within  the  contract  of  sale;  and 
demanded  payment  for  what  had  been  delivered.  There  is  nothing 
in  the  case  showing  that  these  claims  by  the  parties,  respeetivelji 
were  not  made  in  good  faith,  and  under  the  full  belief  by  each  that 
the  other  was  in  the  wrong  in  regard  to  the  matters  of  disagree- 
ment. Their  assertions  and  claims  were  not  put  forward,  evi- 
dently, without  any  ground  to  support  them,  as  a  ruse  or  fraud. 
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ludced,  they  respectively  vindicated  their  views  aud  claims  by 
their  own  testimony  on  the  trial  of  this  case;  and  the  fS»ct  that 
it  was  then  decided  that  one  was  in  error,  does  not  sliow  that  the 
compromise  was  without  ground  of  support.  At  the  time  of  the 
agreement  at  Troy,  the  claims  of  the  respective  parties,  as 
to  the  terms  of  the  original  contract  of  sale,  were,  to  say 
the  least  of  them,  doubtfuV  &nd  it  could  only  bo  deter 
mined  which  was  right,  by  actual  trial,  and  then  could  only 
be  decided  on  conflicting  evidence.  A  compromise  of  a  doubtful 
claim  will  be  upheld,  and  when  an  action  is  brought  u|X)n  such 
agreement  of  compromise,  it  is  no  defense  to  show  that  the  claim  was 
not  a  valid  one.*  In  the  last  case  cited,  Co  wen,  J.^  says  :  "In  mch 
cases  it  mattera  not  on  which  side  the  right  ultimately  turns  out  to 
be.  The  court  will  not  look  behind  the  compromise."  In  another 
case,  it  was  said  that  any  matter  that  may  be  litigated,  may  be  settled. 
There  are  numerous  decisions  to  the  same  effect  as  the  above. 
Now,  it  nmst  not  be  understood  that  a  groundless  claim,  put 
forwai*d  without  any  show  of  right,  a  mere  pretense,  urged  as  a  ruse 
or  fraud,  can  be  deemed  a  doubtful  claim.  There  must  be  a  real 
and  substantial  matter  of  dispute  and  controversy.  Such  was  this 
case,  and  only  by  a  judicial  examination  and  a  decision  on  a  con* 
flict  of  evidence,  could  the  claims  of  the  respective  parties  be 
determined.  But  this  is  not  all  of  the  case,  for  it  appears,  on  the 
face  of  the  record,  that  the  defendant  also  had  a  claim  against  the 
plaintiffs  for  damages,  growing  out  of  the  original  contract  of  sale, 
which,  of  coui'se,  was  covered  and  extinguished  by  the  compromise 
effected  by  the  new  agreement.  This  claim  is  set  forth  in  his  veri- 
fied answer  herein.  Besides,  if  it  be  true,  as  the  defendant  claimed, 
and  still  claims,  that  there  was  no  ground  for  the  pretense  on  tlie 
part  of  the  plaintiffs,  that  the  Fowlerville  wool  was  embraced  in 
the  original  contract  of  sale,  and  that  he  was  entitled  to  demand, 
and  have  payment  for  the  wool  actually  delivered ;  then .  and  in 
that  case  he  had  not,  in  fact,  parted  with  his  title  to  the  wool 
delivered,  and  he  might,  then,  at  Troy,  have  reclaimed  his  pro- 
perty, on  refusal  by  plaintiffs  to  pay,  as  they  had  agreedy  on 
delivery.  According  to  tlie  proof  in  tliis  case,  be  had  waived 
BOthing,  and   was  not  barred  the  right  of  reclamation  by  the 

•Craoa  v.  Hunter,  28  X.  T.,  889;  Russell  v.  Cook,  8  Hill,  604. 
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delivery,  under  the  expectation  of  payment,  according  to  the  con 
tract^  which  called  for  payment  on  deKvery.     Ho  lost  no  time  in 
seeking  payntsnt.    If  the  wool  was  delivered  on  the  faith  of  the 
promise  to  pay  on  delivery,  and  with  the  expectation  that  the 
promise    would    be    fulfilled,   the  fact  that    the    plaintiffs  had 
immediately  run  it  off  to  Troy,  would  not  prevent  the  defendant 
from  obtaining  reclamation  of  it,  if  payment  was  refused.    In  Leven 
V.  SmitAj*  the  goods  having  been  sold,  to  be  paid  for  on  delivery, 
Jkwett,  J.,  says :''  Payment  and  delivery  were  to  have  been  simulu- 
taneous.    Ko  credit  was  given,  and  there  is  no  evidence  that  the 
delivery  to  the  defendant  was  intended  to  be  absolute,  or  that  the 
condition  of  payment  was  waived  ;  and  the  mere  handing  over  of 
the  goods  under  the  expectation  of  immediate  payment,  did  not 
constitute  an  absolute  delivery.     The  defendant,  after  such  delivery, 
held  the  goods  in  trust  for  the  plaintiffs  until  payment  was  made 
or  waived."  f    The  defendant,  therefore,  had  not  lost  his  right  to  the 
property,  and  could  have  redaimed  it  at  the  time  of  entering  into 
the  new  contract  of  sale,  in  case  he  was  right  in  his  position  that 
the  original  Agreement  did  not  'embrace  the  Fowlerville  wool. 
This  right  was  barred  by  the  new  contract,  and  his  acceptance  of 
the  sum  of  $18,357.60  thereon.     Kow  it  is  quite  apparent  that  the 
new  contract  of  sale  was  brought  about  by  mutual  concessions,  and 
this  constitutes  the  very  essence  of  compromise.     All    points  of 
difference  and  conflicting  claims,  including  right  of  property,  were 
adjusted  and  settled  by  the  new  contract,  in  pursuance  of  which, 
a  large  amount  of  money  was  paid  by  the  plaintiffs  and  accepted 
by  the  defendant.      In  effect,  the  agreement  at  Troy,  and  the 
action  of  the  parties  under  it,  amounted  to  a  new  contract  of 
sale  of  the  three  lots  of  wool,  with  delivery  of  two  lots,  and 
payment  down  of  the  principal  part  of  the  purchase-price.    Tlie 
agreement,  therefore,  became,  and  was,  valid  and  binding  on  tlie 
parties. 
The  breach  by  the  defendant  is  well  found,  and  tlie  referee, 

•1  Denio,  671. 

t  Bee  also  Fleeman  v.  HcEean,  25  Barb.,  474 ;  Hays  v.  Currie,  S  Sandf.  Ch^ 
688 ;  Van  Neate  v.  Ckmover,  8  Barb.,  509  ;  Smith  v.  Lynea,  6  H.  T.,  41 ;  Bammett 
-nan,  48  id.,  899. 
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in  80  far  as  is  made  to  appear,  committed  no  error  in  awarding 
damages. 


BoABDicAN  J.,  concurred. 
Judgment  aflirmed|  with  costs. 


CHRISTOPHER  MATZE,  PLAnmrr,  v.  THE  NEW  YORK 
CENTRAL  AND  HUDSON  RIVER  RAILROAD  COM- 
PANY,  Defendant. 

SaUroad  Company —  Tre$pa8»er  upon  lands  qf — duty  qf  company  totoard. 

The  plaintiff,  while  croniiig  defendant's  track,  in  the  evening,  at  a  point  where 
a  street  was  to  be,  but  had  not  yet  been  laid  out,  but  whore  people  were  in  the 
habit  of  croflsbDig  anU  recrossing,  was  struck  by  one  of  defendant's  engines  and 
injured.  MUd^  that  he  was  guUty  of  contributory  negligence  in  going  upon 
defendant's  track,  and  tiiat  he  could  not  recover. 

The  court  charged  that,  even  if  the  public  had  no  right  to  use  the  land  of  the 
defendant,  at  the  place  where  the  plaintiff  was  injured,  yet,  if  people  were  in  the 
habit  of  crossing  and  recrossing  there,  that  the  company  was  bound  to  use  care 
and  caution  in  running  at  that  point  Held,  that  this  was  error ;  that  no  right 
could  be  acquired  by  the  public  in  such  a  manner,  without  evidence  of  notice  to 
the  company  and  subsequent  acquiescence  by  it 

Even  if  there  was  any  evidence  fh>m  which  a  license  might  be  inferred,  nxcfa 
license  created  no  legal  right  and  imposed  no  duty  upon  the  defendant,  except 
the  general  duty,  which  every  man  owes  to  others,  to  do  them  no  intentional 
wrong  or  injury. 

MouoN  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at  the 
General  Term  in  the  first  instance. 

The  action  was  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff,  by  reason  of  the  negligence  of  the 
defendant.  It  was  tried  before  one  of  the  justices  of  this  court 
and  a  juiy,  at  the  Albany  Circuit,  in  June,  1873.  The  iacts  are 
stated  in  the  opinion. 

At  the  close  of  the  plaintiff's  testimony,  the  defendant's  counsel 
moved  for  a  nonsuit,  on  the  following  grounds : 

J^trii.  Ko  negligence  has  been  shown  on  part  of  defendant. 

Seeofid.  The  evidence  shows  that  the  plaintiff's  injury  was 
caus^,  or  contributed  to,  by  his  own  negligence. 
Hun — Vou  I.  53 


J. 
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Third.  Tliat  the  plaintiff  waa  improperly  oa  the  track  of  tbd 
defendant;  that  he  was  not  asing  it  for  the  purpose  of  a  crossing, 
bat  was  using  it  for  his  own  convenience,  and  without  the  consent 
or  permission  of  defendant,  and  cannot,  therefore,  maiutaio  this 
action. 

At  the  dose  of  the  whole  case,  the  motion  for  nonsuit  was 
renewed  upon  the  grounds  stated  before,  and  upon  the  further 
ground  that  it  appeared  affirmatively,  that,  at  the  time  of  this  acci- 
dent, the  city  had  done  nothing  to  throw  the  street  open  to  tlie 
public,  and  had  not  graded  it,  and  it  was  not  in  a  condition  to  be 
used  as  a  street,  and  that  the  city  had  not,  at  that  time,  become 
entitled  to  cross  the  lands  of  the  defendant.  The  judge  denied  the 
motion,  and  the  defendant's  counsel  duly  excepted. 

The  court,  among  other  things,  charged,  that  '^  if  persons  were 
passing  and  repassing  there,  going  to  Dedrick's  and  to  the  Obeer- 
vatory,  and  to  the  Tivoli  Hollow,  then  it  is  undoubtedly  true 
that  the  defendant  should  exercise  care,  as  plaintiff  claims;"  to 
which  the  defendant  excepted. 

The  defendant's  counsel  asked  the  court  to  charge  that  the  place 
where  plaintiff  was  injured,  was  not  a  highway,  and  the  court  so 
charged. 

Defendant's  counsel  asked  the  court  to  cliarge  that  the  public 
had  no  right  to  use  the  land  of  the  defendant,  at  the  place  where 
plaintiff  was  injured.  The  court  said :  As  an  abstract  proposition, 
you  are  right ;  but  if  they  were  in  the  habit  of  crossing  and  reerast 
ing  upon  that  tracks  they  were  bound  to  use  care  and  caution  $m 
running  at  that  jpoinL 

Defendant's  counsel  excepted  to  the  qualification. 

Defendant's  counsel  asked  the  court  to  chaise  that  the  plaintiS 
had  no  right  to  be  upon  defendant's  track,  at  the  place  where  be 
was  injured.  The  court  said :  That  is  true,  with  the  qnalificaUon 
I  have  already  stated.  Defendant's  counsel  excepted  to  the  refusal 
nnd  qualification. 

Defendant's  counsel  requested  the  court  to  charge,  that  the 
defendant  owed  no  duty  to  plaintiff,  except  to  do  him  no  intui- 
tional wrong  or  injury,  under  the  evidence,  and  the  coort  so 
charged. 

Tlie  jury  found  a  verdict,  in  favor  of  the  plaintiff,  for  $1,000, 
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and  the  court  ordered  that  the  bill  of  ezceptioas  to  be  made,  be 
first  heard  at  Gteueral  Term. 

MaUhew  Sialey  for  the  defendant. 

Henry  SmUh,  for  the  plaintiff. 

Mtllbb,  p.  J. : 

The  plaintiff  was  injured  while  crossing  the  track  of  the  defend- 
ant's railroad,  within  the  corporation  limits  of  the  city  of  Albany. 
The  plaintiff  was  a  mechanic,  and  upon  returning  home  from  his 
work,  on  the  evening  of  the  day  upon  which  the  accident  occurred, 
proceeded  down  some  steps  to  the  railroad  track  of  defendant, 
walked  along  on  the  east  side  of  the  track,  upon  a  sidewalk,  and 
then,  because  it  was  bad,  took  the  middle  of  the  east  track,  some 
fifty  or  sixty  feet  toward  Albany,  until  he  came  to  a  malt-house ; 
then  crossed  over  to  the  west  track,  where  two  tracks  came  near 
together,  and  to  about  the  middle  of  what  was  claitVied  to  be  a 
street,  wliere,  after  looking  to  see  if  trains  were  approaching,  he 
turned  to  look  toward  Sclienectady,  when  an  engine  came  along, 
caught  him  on  the  left  arm,  by  the  part  of  the  machine  at  the  side, 
knocked  him  down  across  the  track,  when  the  wheel  ran  over  his 
left  leg  and  cut  it  off.  At  the  place  where  the  plaintiff  was  inj  ured, 
proceedings  had  been  taken  to  lay  out  a  street ;  awards  had  been 
made  to  the  owners  of  the  land,  and  all  but  the  defendant  had 
been  paid.  There  was  proof  to  show  that  the  alleged  street  was 
being  graded,  and  that  the  teams  working  on  it  passed  through. 
It  appeared,  however,  that  the  <Jity  had  not  done  any  work  iti 
opening  or  grading  the  street,  or  in  taking  possession  of  the  rail-  . 
road  over  which  it  was  located,  but  there  was  evidence  that  people 
had  been  in  the  habit  of  passing  and  repassing  on  foot,  to  and 
from  the  Observatory,  and  to  Tivoli  Hollow  and  Dedrlck's,  by  a  foot- 
path. I  think  the  court  erred  in  refusing  the  motion  for  a  nonsuit- 
It  ief  apparent  that  there  was  no  highway  or  street  laid  out  where  the 
accident  occurred.  This  was  very  properly,  I  think,  assumed  by 
the  jndge  in  his  charge,  as  the  case  is  entirely  destitute  of  any  evi- 
dence showing  that  si}ch  was  the  fact. 

The  question  then,  arises,  whether  the  use  of  tl&o  defendant's 


420   MATZE  V.  N.  T.  CEN.  A  HUDSON  RIVER  R.  R  CO. 

Third  Depabtmbut,  Mat  Tbrm,  1874 

laud,  for  passing  and  repassing  in  the  manner  stated,  was  of  8i 
a  character  as  to  give  the  plaintiff  and  other  parties,  a  right  which 
imposed  npon  the  defendant  the  dntj  of  exercising  care  and  cantion 
towards  strangers,  w}io  chose  to  trespass  upon  defendant's  land!  I 
am  not  aware  of  any  legal  principle,  npon  which  any  snch  right  can 
1>e  upheld.  The  defendant  had  an  exclusive  right  to  the  use  of  ite 
track  at  the  place  where  the  plaintiff  was  injured.  The  plaintiff 
was  there  without  any  authority  whatever,  and  was,  therefore, 
guilty  of  negligence  in  being  on  the  track  at  the  time,  which  negb'* 
gence  contributed  to  the  injury,  and  should  have  been  a  ground  for  ^ 
nonsuit. 

The  fact  that  other  persons  were  in  the  practice  of  passing  at  the 
]>1ace  named,  did  not,  of  itself,  confer  any  right  upon  the  plaintiff, 
or  impose  any  additional  duty  upon  the  defendant,  and  the  conrt 
was  clearly  wrong  in  charging  to  the  contrary,  in  effect  T^o  right 
of  the  public  can  be  acquired  in  such  a  manner;  at  least,  without 
.evidence  of  notice,  and  acquiescence  afterward.  If  such  a  tbeorj 
>  could  be  permitted  to  prevaiT,  railroad  corporations  might  be  sub- 
jected to  serious  liabilities,  without  their  knowledge  or  consent, 
liy  the  action  of  individuals,  assuming  to  establish  rights  which  are 
entirely  unauthorized.  I  do  not  understand  that  they  owe  any 
duty,  even,  to  the  owner  of  a  private  right  of  way,  through  which 
they  pass,  which  calls  npon  them  to  exercise  care  in  the  running  of 
their  trains ;  much  less  should  it  be  imposed  near  a  populous  dty, 
where  trespassers  expose  themselves  to  injury  without  lieense. 
They  are  not  bound  to  look  out  for  those,  who,  without  a  particle 
of  right,  intrude  npon  their  tracks.  Such  an  act  is  unlawful  and 
not  to  be  expected,  and  it  matters  not  whether  the  population  be 
large  or  small,  the  rule  of  law  is  unswerving  and  cannot  be  changed 
to  meet  the  exigencies  of  varying  circumstances,  which  may  attend 
unlawful  trespassers  upon  their  property.  It  is  enough,  in  this 
case,  to  defeat  plaintiff's  action,  that  the  plaintiff  was  on  defendant's 
track  without  license  or  permission,  and  with  no  proof  to  shov 
that  he  was  invited,  or  that  any  of  the  defendant's  offioera  or 
employes  had  knowledge  that  it  was  appropriated  to  any  sndi  use. 
The  principle  stated  is  fully  upheld  in  PhU.  db  B.  B.  R.  Co.  v. 

«44  Penn.,  875-879, 880.    Bee  also  Buah  v.  Bndnard,  1  Cow.,  78L 
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Ev^en  if  there  was  aiiy  evidence  from  which  a  license  might  be 
inferred,  and  tlie  plaintiff  was  not  a  trespasser,  sach  license  created 
DO  legal  right  and  imposed  no  duty  upon  the  defendant,  except  the 
genora.  duty  which  every  man  owes  to  others,  to  do  them  no  inten- 
tional wrong  or  injury.*  The  court  charged  in  accordance  with 
this  proposition,  which  of  itself,  I  think,  authorized  a  nonsuit 

The  court  was  in  error,  in  the  refusal  to  charge  the  various 
requests,  made  by  the  defendant's  counsel,  which  it  did  not  charge, 
and  for  these  errors,  as  well  as  the  refusal  to  nonsuit,  a  new  trial 
mast  be  granted,  with  costs  to  abide  the  event. 

Present  —  Millbb,  P.  J.,  Bookbs  and  Boa&dman,  JJ. 

New  trial  granted,  with  costs  to  abide  the  event. 


PETER  E.  K  DECKER,  Respondent,  v.  FRANK  F.  SALTS- 
MAN  AND.ANOTHBB,  AdIONISTRATOBS,  EtO.,  APPELLANTS. 

BmnUei — anOraeUinrdaHonto-^wddataffoiruipubUepoU^ —  Obrnpiaini — 

amendrngniof,  aUrioL 

In  August,  1864,  the  son  of  John  Saltsman,  the  defendant's  intestate,  being  liable 
to  be  drafted,  Saltsman  entered  into  an  sgreement  with  the  plaintiff,  whereby  he 
agreed  to  pay  him  $500,  and  that  he,  the  plaintiff,  should  have  all  the  county  and 
town  bounties  that  his  son  or  any  substitute  he  should  procure,  would  be  entitled 
to,  if  he,  the  plaintiff,  would  furnish  a  substitute  for  his  son.  The  plaintiff  fur- 
nished the  substitute  and  received  from  the  defendant  t«SOO,  and  the  bounty  which 
the  county  was  then  paying.  Subsequently  the  town  passed  a  resolution  to  pay 
$425  to  certain  volnnteers  and  substitutes,  among  whom  was  the  substitute 
furnished  by  plaintiff.  Saltsman  obtained  from  the  town  authorities  $100  of 
(his  bounty,  to  recover  which,  this  action  was  brought  against  him  for  money  had 
and  received  for  use  of  the  plaintiff.  Edd^  (1.)  that  no  one  but  the  substitute  or 
his  assignee  was  entitled  to  the  bounty.  (2.)  That  the  claim,  at  the  time  of  the 
agreement,  was  no  more  than  a  mere  contingent  possibility,  not  coupled  with  an 
interest,  and  hence  incapable  of  being  sold  and  assigned.  (8.)  That  the  agreement 
between  the  pluntiff  and  Saltsman,  in  so  far  as  it  related  to  bounties  thereafter  to  be 
voted  and  offered,  was  void  as  against  public  policy.  (^)  That  the  plaintiff  was 
not  entitled  to  recover. 

The  complaint  was  for  money  had  and  recdved  by  the  defendant,  to  the 
plaiDlilfs  use.    At  the  trial,  plaintiff  was  allowed  to  prove  an  assignment  from 

*  Nicholson  v.  Erie  Railway  Co.,  41  N.  T.,  630. 
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the  substitute,  of  his  cUitn  to  the  bounty.  BM^  that  the  evidence  was  inad* 
inissible,  as  it  tended  to  show  a  new  and  independent  cause  of  action  not  aet 
out  in  the  complaint. 

Barber  v.  Marble  0   N.  Y.  S.  C.  R,  114,  and  Carver  r.  Cheque,  46  Bait,  507) 
diatiuguished. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury,  at  the  trial  of  the  cause  in  the  County  Court 
of  Cortland  county. 

This  action  was  originally  brought  in  a  Justice's  Court,  and  came 
lo  the  County  Court  by  appeal,  where  it  was  retried,  and  a  verdict 
given  for  the  plaintiff  for  $107.  The  defendant  appealed  to  the 
General  Term  from  an  order  denying  a  motion  for  a  new  trial, 
upon  a  case  and  exceptions,  where  the  order  was  reversed  and  a 
.  now  trial  ordered.  The  following  opinion  was  delivered  by  Pab- 
;  KEB,  J.,  in  which  the  facts  of  the  case  are  stated : 

i'Pabkeb,  J.: 

This  action  was  originally  brought  in  a  Justice's  Court,  and  came 
to  the  County  Court  of  Cortland  county  by  appeal,  where  it  was 
retried  and  a  verdict  given  for  $107  for  the  plaintiff  A  motion 
was  made  for  a  new  trial,  upon  a  case  and  exceptions,  which  was 
denied,  and,  from  the  order  denying  the  motion,  an  appeal  to  this 
court  is  taken. 

The  complaint  is  for  money  had  and  i*eceived  by  defendant,  to 
plaintiff's  use,  and  the  facts  relied  upon  by  plaintiff  are  as  follows: 

In  August,  1864,  the  defendant's  sqn  being  liable  to  be  drafted, 
under  the  call  of  the  President  for  500,000  men,  the  defendant 
entered  into  an  agreement  with  the  plaintiff,  whereby  he  agreed  to 
pay  him  $500,  and  that  he  (the  plaintiff)  should  have  all  the  county 
and  town  bounties  tliat  his  son,  or  any  substitute  he  should  procure, 
would  be  entitled  to,  if  he  (the  plaintiff)  would  furnish  and  put 
into  the  service  a  substitute  for  his  son,  which  would  dear  him 
from  both  the  United  States  and  the  State  militia  draft.  Tiie 
plaintiff  did  furnish  the  siibstitute  for  thi-ee  years'  service, 
or  during  the  war,  who  was  regularly  enrolled,  and  was  credited  to 
the  town  of  Virgil,  in  the  county  of  Cortland,  where  the  defendant 
and  his  son  resided.  The  defendant  paid  the  plaintiff  tlie  $500, 
and   the   plaintiff  obtained  the  county  bounty  of  $500,  which 
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was  then  being  paid  for  volunteers  and  substitutes.  Subse- 
quently, and  on  the  10th  of  September,  1864,  the  town  of 
Virgil,  at  a  special  town  meeting,  passed  the  following  resolution  : 

JSesolvedy  That  we  pay  the  sum  of  $125  to  each  volunteer  and 
substitute  who  have  or  shall  enlist,  and  be  credited  to  the  town  of 
Yirgil,  upon  the  quota  of  said  town,  under  the  last  call  of  the 
President  for  500,000  men,  and  who  have  or  shall  be  mustered  into 
the  United  States  service. 

On  the  10th  of  November  following,  the  defendant  presented  to 
the  town  board,  a  claim  ^^for  $100  balance  on  town  bounty  for 
three  years'  man,  furnished  as  a  substitute,"  which  claim  was  paid 
out  of  the  moneys  voted  on  the  tenth  day  of  September,  as  above 
stated.  The  plaintiff,  claiming  that  he  was  entitled  to  the  town 
bounty,  afterward  demanded  the  $100  of  the  defendant,  and  on  his 
refusal  to  pay  it  over  to  him,  brought  this  suit. 

Neither  of  the  parties  to  this  action  had  any  claim  whatever 
upon  this  town  bounty ;  their  arrangement  was  not,  iii  any  respect, 
based  upon  the  faith  of  it.  It  had  not,  at  the  time  of  such  arrange- 
ment been  voted,  nor,  so  far  as  appears,  even  contemplated. 
By  the  terms  and  spirit  of  the  resolution,  it  was  provided  for 
the  volunteer  or  substitute  who  had  enlisted  or  should  enlist,  and 
be  credited  to  the  town.  No  one  but  West,  the  substitute,  or  his 
assignee,  therefore,  was  entitled  to  it. 

One  hundred  dollars  of  this  bounty  thus  belonging  to  West,  the 
defendant  obtained  from  the  town  authorities.  Granting  that  the 
terms  and  intent  even  of  the  agreement  between  the  parties, 
included  this  among  the  bounties  which  the  defendant  agreed  the 
plaintiff  should  have,  the  question  arises,  what  is  the  effect  of  such 
agreement  in  regard  to  the  bounty  in  question  i 

Manifestly,  it  did  hot  confer  upon  the  plaintiff  any  present  or 
prospective  right  to  that  bounty — both  because  the  bounty  did.  not, 
when  created,  become  the  property  of  the  defendant,  and  because 
if  it  had,  it  being  at  the  time  of  the  arrangement  no  existing  right 
or  property,  but  a  mere  contingent  possibility,  not  coupled  with  an 
interest,  it  was  incapable  of  being  sold.*  And  not  only  was  there 
no  property  in  the  bounty  transferred  to  the  plaintiff,  but  the  agree- 
lueut  did  not,  and  could  not  operate  to  bind  the  defendant  to  pay  over 

*  l8t  ParaooB  on  Ck>ntracte,  528 ;  Ist  Pet,  198-213. 
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the  moneys  received  by  him  from  the  town  authorities,  on  account  of 
the  bounties.  Even  if  the  agreement  can  be  construed  to  intend  such 
effect,  still  I  think  wliat  Judge  Cowen  said,  in  Munsell  v.  Zewiit* 
correct,  when  applied  to  parties  situated  as  these  were.  After 
adverting  to  the  proposition,  that,  although  a  man  cannot 
assign  moneys  to  be  recovered  for  a  personal  tovt^^eo  nomine,^ 
yet  he  may  bind  himself  to  pay  them  when  received  by  him.  Ue 
says:  "But  I  deny  that  a  man  may  traffic  even  to  that  extent  in 
the  charity  of  his  neighbors  or  the  prospective  bounty  of  hip 
government." 

Without  questioning  the  modified  doctrine  held  in  Carver  v. 
Creqtiejf  that  where  a  recruit  enlisted  in  anticipation  of  the 
bounty  then  about  to  be  voted,  and  in  the  expectation  that 
it  would  be  realized  by  him,  he  had  an  equitable  right  to  it,  as 
subsequently  voted ;  which  right  he  could  sell  and  transfer  before 
the  vote  was  taken,  so  that  when  the  proceedings  ripened  into  a 
legal  claim  in  his  favor  against  the  town  for  the  amount  of  the 
bounty,  it  rested  as  snch  in  the  assignee.  Still  I  think  that,  as 
between  these  parties,  both  outsiders,  having  no  connection  with  or 
relation  to,  the  bounty,  either  as  being  the  persons  for  whom  it  was 
intended,  or  assignees  or  transferrees  of  snch  persons,  the  more 
stringent  doctrine  of  Judge  Cowen  applicable. 

A  contract  between  such  persons,  that  as  between  the  two,  one 
shall  be  entitled  to  the  bounty,  if  granted,  to  the  exclusion  of  the 
other,  must  be  entirely  nugatory ;  for  besides  the  objection  that 
neither  will  have  any  interest  as  is  known  to  each,  in  the  bonnty— 
the  subject-matter  of  the  contract — if  granted,  it  is  against  public 
policy  to  permit  such  gambling  contracts  to  be  made  between 
outsiders,  in  reference  to  soldiers'  bounties  thereafter  to  be  voted 
aifid'  offered,  not  only  as  tending  to  corrnpt  influences  in  procuring 
them  to  be  offered,  but  also  as  tending  to  deprive  the  persons  for 
\vhom  they  were  intended,  of  the  due  benefit  of  them.  The  con- 
tract, as  claimed  by  the  plaintiff,  appropriates  the  then  existing 
aiid  all  prospective  bounties,  offered  and  to  be  offered  to  the  soldier 
wh6  should  enlist,  and  which  then  belonged  or  would  belong  to 
West,  the  substitute,  by  an  agreement  of  the  parties,  to  the  plain- 
tftf."  It  does  not  contemplate  a  purchase  by  defendant  from  West} 

«4Hm,541,6i2.  i  46  Barb.,  507;  affirmed,  48  N.  T.,  88SL 
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of  the  bounty,  for  the  purpose  of  handing  it  over  to  plaiutiff,  but 
proceeds  npon  the  idea  of  an  independent  appropriation  of  it  by 
these  parties,  without  further  right  to  it  than  should  accrue  to 
them,  or  one  of  them,  upon  its  being  voted.  It  involves,  if  carried 
out,  a  palpable  invasion  of  the  soldiers'  rights,  and  perversion  of 
the  objects  of  those  who  should  vote  the  bounty.  Both  because  the 
contract  is  against  public  poKcy,  and  because  the  subject-matter 
of  it  is  not  capable  of  being  asssigned,  nor  made  the  subject  of  an 
agreement  to  assign,  no  cause  of  action  was  shown  against  the 
defendant. 

In  the  language  of  Judge  Cowen,  in  MunaeU  v.  Lewis  {supra\ 
**A  simple  expectancy  in  which  the  assignor  has  no  interest  and 
which  is  unpurchasable,  can  neither  be  assigned  nor  could  a  con- 
tract for  future  assignment,  be  valid.  A  mere  jtis  precariumj  a 
right  resting  in  courtesy,  is  no  more  a  matter  of  bai^ain  than  the 
virtue  from  which  it  emanates." 

Tlie  order  appealed  from  should  be  reversed,  and  a  new  trial 
in  the  County  Court  granted,  with  costs  to  abide  the  event. 


In  March,  1869,  at  the  trial  of  the  cause  in  the  County  Court,  an 
order  w^as  made,  allowing  the  plaintiff  to  amend  the  complaint,  by 
inserting  "  such  averments  as  are  necessary  to  support  the  proof 
that  the  plaintiff,  before  the  commencement  of  this  action,  pur- 
chased and  took  an  assignment  of  the  bounty  money." 

The  General  Term,  in  July,  1869,  reversed  this  order. 

In  September,  1870,  the  case  was  again  tried  in  the  County 
Court,  and  a  verdict  rendered  for  the  plaintiff,  for  $138.50. 

In  November,  1871,  the  General  Term  reversed  the  judgment 
and  ordered  a  new  trial,  on  the  ground  that  there  was  no  privity  of 
contract  shown  between  the  plaintiff  or  his  assignee  and  the 
defendant,  as  to  the  money  received  by  the  defendant  from  the 
town. 

In  March,  1872,  the  case  was  again  tried,  and  a  verdict  rendered 
for  the  plaintiff,  for  $148.42. 

At  this  trial,  the  plaintiff  put  in  evidence  a  written  assignment 
from  West,  of  his  claim  to  the  bounty,  and  also  introduced  evidence 
IIuN — Vol.  I.  64 
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to  show  that  defendant  '^agreed  that  if  be  drew  any  of  the  monef 
that  the  snbBtitnte  would  be  entitled  to,  he  would  pay  it  over." 

The  original  defendant,  John  Saltsman,  died  March  8,  1873, 
and,  in  July,  1872,  an  order  was  made  continuing  the  action  in  the 
name  and  on  behalf  of  the  present  defendants,  administrators  of 
John  Saltsman,  deceased. 

Jf.  jI(.  Waters,  for  the  appellant. 

I 
BdUard  &  Waaren,  for  the  respondent. 

BocKEs,  J. : 

This  action  originated  in  Justice's  Court,  and  came  into  the 
County  Court  of  Cortland  county,  by  appeal,  in  which  latter  court 
it  has  been  three  times  tried.  It  appears  from  Che  opinion  of  Mr. 
Justice  Parker,  that  a  new  trial  was  granted  after  the  first  trial 
in  the  County  Court,  on  the  ground  that  the  plaintiff  showed  no 
right  or  title  to  the  money  claimed  by  him  in  the  action.  He  held, 
first,  that  there  was  no  privity  of  contract  shown  between  the  pa^ 
ties;  second,  that  the  claim,  at  the  time  of  the  alleged  agreement 
with  the  defendant,  was  no  more  than  a  mere  contingent  possi- 
bility, not  coupled  with  an  interest,  and  hence  was  incapable  of  being 
sold  and  transferred ;  and  third,  that  the  alleged  agreement  between 
the  parties,  was  against  public  policy,  and  void.  This  opinion  was 
adopted  by  the  court  and  became  the  law  of  the  case,  as  applicable 
to  the  facts  proved  on  the  first  trial ;  and,  doubtless,  it  controlled 
the  decision  after  the  second  trial.  To  the  decision  of  the  court 
thus  pronounced,  at  two  General  Terms,  we  owe  respectful  obe- 
dience. 

Unless,  therefore,  the  case  now  before  ns,  is  different  from  that 
considered  by  Mr.  Justice  Parker,  in  his  opinion,  we  must  abide 
by  the  conclusions  there  declared.  The  only  difference  claimed  to 
exist  between  the  case  now  before  us,  and  that  formerly  before  the 
court,  is  this:  that  an  assignment  of  the  claim  is  now  proved, from 
West  to  the  plaintiff.  On  the  former  trial  (the  first  one)  this  trans- 
fer was  not  shown  ;  and  it  is  supposed  by  llie  plaintiff's  counsel, 
that  this  evidence  relieves  the  case  from  the  difficulties  in  the  waj 
of  a  recovery,  stated  by  Mr.  Justice  Parker.    But  here  arises  a 
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question,  raised  by  the  objection  to  this  evidence.  The  complaint 
IB,  Bimpljy  for  money  had  and  received  by  the  defendant  to  plain- 
tiff's use.  There  is  no  allegation,  in  the  complaint,  that  the  claim 
originally  belonged  to  West,  and  that  he  sold  and  transferred  it  to 
the  plaintiff.  The  plaintiff  does  not  claim,  in  the  complaint,  as 
the  assignee  of  West.  If  he  claimed  as  the  assignee  of  West,  he 
should  have  alleged  a  cause  of  action  by  West  against  the  defend- 
ant, and  a  transfer  thereof  by  West  to  himself.  The  complaint 
contains  no  such  averments,  bnt  is  a  simple  complaint  for  money 
had  and  received*  Under  the  complaint,  it  was  not  competent  for 
the  plaintiff  to  make  a  case  as  assignee,  throngh  a  sale  and  transfer 
from  West  to  himself,  of  the  cause  of  action. 

Were  this  a  mere  variance  between  the  pleading  and  the  proof, 
an  amendment  might  have  been  allowed  in  the  court  below,  and 
might,  doubtless,  yet  be  allowed  by  this  court  on  the  appeal,  to 
meet  and  answer  the  objection.  But  it  is  more  than  a  mere  vari- 
ance between  the  pleading  and  the  proof.  The  evidence  tended  to 
show  an  independent  and  different  cause  of  action  from  that  stated 
in  the  complaint ;  a  cause  of  action  in  favor  of  West  assigned  to 
the  plaintiff;  not  a  cause  of  action  in  favor  of  the  plaintiff  for 
money  had  and  received  to  his  use.^  The  objection  was  distinctly 
taken,  that  the  evidence  was  inadmissible  under  the  complaint. 
There  was  no  averment  that  the  plaintiff  claimed  the  money  as 
assignee,  and  the  evidence  of  the  assignment  by  West  to  him,  was 
improperly  received. 

Kor  can  its  introduction  be  deemed  immaterial  and  harmless. 
The  judge  laid  great  stress  qn  this  evidence  in  his  charge  to  the 
jnry ;  indeed,  he  gave  the  jury  to  understand,  that  without  evi- 
dence of  a  transfer  of  the  claim  by  West,  to  the  plaintiff,  there  could 
be  no  reeovery.  It  seems  very  plain,  that  on  the  complaint  which 
presents  a  claim  merely  ^^for  money  which  defendcmt  had  of  plaintiff 
for  defendants  ovm  vse  "  (this  is  the  language  of  the  pleading),  the 
plaintiff  cannot  be  allowed  to  recover  on  an  assigned  demand. 
The  reeovery  on  a  claim,  assigned  by  West  to  the  plaintiff,  was 
unauthorized  in  this  case.  This  difficulty  stands  directly  in  the 
way  of  a  recovery  in  this  action,  if  it  be  necessary  to  show  ^  trans- 
fer of  the  claim  from  West  to  the  plaintiff.     This  position  presup- 
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poseB  that  West,  the  Bubstitute,  was  entitled  to  the  bounty  money, 
$100  of  which,  the  defendant  had  obtained.  So  this  conrt  held. 
Judge  Pabkbb  says :  ^^  No  one  but  West,  the  substitute,  or  hii 
assignee,  was  entitled  to  it.  One  hundred  dollars  of  this  bouDtj) 
thus  belonging  to  West,  the  defendant  obtained  from  the  town 
authorities."  It  follows,  therefore,  that  the  plaintiff  must  base  his 
action  on  a  transfer  of  the  claim  from  West  to  himselfl  This,  he 
omitted  to  do.  No  such  right  of  action  is  stated  Or  suggested  in 
tlie  complaint. 

We  are  cited  to  the  case  of  Barber  v.  Hartley  *  as  aa  authority 
in  favor  of  allowing  an  amendment  to  meet  the  difficulty  above 
considered.  That  case  differs  from  this  in  many  of  its  facts ;  one 
of  which  is  (and  this  is  a  very  important  one),  that  the  case  as 
made  on  the  evidence,  was  substantially  embraced  within  the 
issues  presented  by  the  pleadings.  In  this  view,  of  course,  an 
amendment  was  properly  allowed  to  conform  the  pleading  to  the 
facts  proved.  It  was  not  introducing  a  new  and  different  cause  of 
action.  And,  here  again  we  are  met  by  the  former  decision  of  this 
conrt,  in  this  case,  reviewing  an  order  of  the  county  court,  which 
allowed  the  precise  amendment  now  desired.  That  decision,  made 
at  a  recent  term  of  this  court,  in  this  case,  must  now  be  observed. 
On  what  ground  that  decision  was  made,  we  are  uninformed,  ss  do 
opinion  was  written ;  but  we  must,  I  think,  infer  that  the  order 
was  reversed  on  the  ground  that  an  amendment  of  the  compkint, 
setting  up  a  new  cause  of  action,  was  improper  at  that  stage  of  the 
case. 

Second.  But  according  to  the  opinion  of  Mr.  Justice  Fasxib, 
which,  having  been  adopted  by  this  court,  as  above  stated,  most 
now  be  accepted  as  the  law  of  this  case,  there  are  other  reasons  why 
the  plaintiff  cannot  recover  in  this  action.  It  was  decided  in  this 
case  on  the  former  appeal,  that  the  plaintiff  could  not  recover  on 
the  agreement  made  between  the  plaintiff'  and  defendant,  to  the 
effect  that  the  former  should  have  all  the  bounty  moneys  to  which 
West,  the  substitute,  should  be  entitled.  Mr.  Justice  Parker  says: 
''  Granting  that  the  terms  and  intent  of  the  agreement  between  the 
parties,  included  this  among  the  bounties  which  the  defendant  agreed 
the  plaintiff  should  have,  the  question  arises,  what  is  the  effect  of 

•2  N.  Y.  B.  C.  Rep.,  114 


DECKER  V.  SALTSMAN.  429 

Third  Dkpartkbnt,  Mat  Term,  1874. 

Bueh  agreeineni,  in  regard  to  the  bounty  in  question?"  He  then 
proceeds  to  consider  t)iis  question  at  length,  and  comes  to  the  conclu- 
sion stated  in  the  former  part  of  this  opinion,  to  wit :  tliat  the 
claim  at  the  time  of  the  alleged  agreement,  was  a  mere  contingent 
possibility,  not  coupled  with  an  interest,  and  hence  was  incapable  of 
being  sold ;  also,  that  the  alleged  agreement  was  against  pnblic 
policy,  and  void.  Those  conclusions  we  do  not  now  propose  to 
re-examine,  inasmuch  as  they  have  already  received  the  sanction  of 
this  court  at  two  General  Terms,  Even  were  we  disposed  to  ques- 
tion the  soundness  of  these  conclusions,  the  concurrence  in  opinion 
by  those  learned  judges  who  then  composed  the  court,  should 
stand  as  against  our  own  on  this  subsequent  presentation  of  the 
same  case.  It  should  be  added  here,  that  some  of  the  views  of  the 
coart,  as  expressed  in  the  opinion  of  Mr.  Justice  Pabkbb,  are  sup- 
ported by  the  more  recent  decision  in  BuUerworth  v.  GotUdj  *  and 
in  Osby  v.  Canantf 

It  seems,  therefore,  that  the  plaintiff  &iled  to  establish  a  cause 
of  action,  and  the  County  Court  should  have  directed  judgment  for 
the  defendant. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  the  event. 

HiLLEB,  P.  J.,  and  Boardmak,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  the  event. 

•  41 N.  T.,  450.  \5  Laos.,  810. 
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STEPHEN"  B.  BARTEAU,  Exeodtob,  Etc.,  of  JOSEPH  E. 
ALTHOUSE,  Dkobased,  Respondent,  v.  THE  PIKENIX 
MUTUAL  LIFE  INSURANCE  COMPANY,  Appellant. 

JMkif  ^  inauran/G^ — WarranU — Fak»  itatemenU — Aimoen  ^  amwred-^hm 

etnutrtud. 

This  action  was  bronght  upon  a  policy  of  insnranoe,  isBiied  by  the  defendioft 
upon  the  life  of  plaiDUfiTs  testator.  The  policy  was  issued  July  d9th,  1867,  and 
Althousc  died  June  14th,  1808,  of  paralysis.  In  the  application  for  insonnoe, 
signed  by  Althouse,  it  was  declared  that  his  answers  to  the  questions  tberebf 
propounded  to  him,  were  fair  and  true ;  and  that  any  untrue  or  fraudulent 
answers  or  suppressions  of  fact,  should  render  the  iK>licy  null  and  void.  Among 
the  questions  put  to  him  was  this  :  **  Wiiether  he  ever  Jiad  paralysis?'*  to 
which  he  answered,  ''No.*'  BM^  reversing  a  Judgment  in  favor  of  plaintiff, 
entered  upon  the  verdict  of  a  jury,  that,  as  tlie  evidence  in  the  case  proved  Uial, 
previous  to  the  issuing  of  the  policy,  he  had  had  two  attacks  of  paralysis,  botli  of 
which  were,  in  point  of  fact,  of  a  seriously  alarming  cliaracter,  and  were  so  con- 
sidered by  his  physician,  his  ncigiibors  and  himself,  tliis  statement  in  the  appli- 
cation  was  manifestly  untrue ;  that  the  iK>iicy  issued  upon  this  application,  oon- 
taining  this  false  statement,  was  void,  and  the  plaintiff  was  not  entitled  to  recover. 

The  statement  in  the  application  should  be  interpreted  with  fairness  to  tlie 
assured.  If,  in  fact,  he  never  had  more  than  a  temporary  illness  or  ailment, 
merely  indicating  the  disease  in  some  of  its  symptoms,  but  of  no  pronounced  type, 
his  answer  should  be  received  and  construed  with  reference  to  that  state  of  facta 
Bo  it  is  a  fuir  rule  of  interpretation,  that  the  inquiries  put  to  the  applicant  for  life 
insurance,  are  deemed  to  relate  ^  to  matters  which  affect  the  general  bealth  and 
the  continuance  of  life,"  and  not  to  '*  temporary  and  occasional  physical  distarb- 
ances,  the  result  of  accidental  causes,  to  which  all  men  are  more  or  leas  subject*** 

These  are  not  supposed  to  be  in  Uie  minds  of  the  partiea. 

On  tlie  other  hand,  when  the  party  is  interrogated  in  regard  to  a  disease  ef 
well-nuirked  symptoms,  alarming  in  character,  which  all  well-informed  pemoi 

*MS.  opinion  of  Aixen,  J.,  in  Higbie,  Ex*r.,  v.  Ger.  Mu.  L.  Ins.  Co.,  re|jorted 
in  Memoranda,  58  N.  Y.,  608. 
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ngnd  as  affecting  the  general  health,  and  as  threatening  the  oootinaanoe  of  lift 
fro»n  the  danger  of  its  recnrrence,  he  is  bound  to  speak  and  to  state  the  exact 
tni^h. 

Appeal  from  a  jadgment  entered  in  favor  of  the  plaintiff,  npon 
tlie  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial  made  on  the  jadge's  minntes,  and  from  an  order  denying  a 
motion  for  a  new  trial,  made  on  the  ground  of  newly-discovered 
evidence. 

The  order  denying  a  motion  for  a  new  trial,  on  the  gronnd  of 
newly-discovered  evidence,  was  affirmed,  on  the  gronnd  that  the 
evidence  was  wholly  cnmulative,  and  also  because,  if  due  diHgence 
kftd  been  ased,  the  evidence  could  have  been  discovered  and  pro- 
i'^ced  upon  the  trial. 

ff.  W.  MoUlellan^  lor  the  api)ellant. 

R.  E.  Andrews  and  John  Gadinan^  for  the  respondent. 

Opinion  by  Bookes,  J. 

MiLLEB,  P.  J.,  and  Boabdmak,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the 
event.  The  order  denying  motion  for  new  trial,  on  the  ground  of 
^ewly-discovered  evidence,  affirmed,  with  costs. 


WILLIAM  H.  DARROW,  Respondent,  v.  HARVEY 

NORTHROP,  Appellant. 

Aifm^ — LeHerofwitMM — ineonmtent  with  his  tettimany — admisiibie  ineitidenee  -» 

8Uenc» — eMenoB  cf  truth  ^(ffaeU  sUUed, 

Plaintiff  sued  defendant,  daimlng  to  have  sold  him  a  quantity  of  hops.  The 
defendant  allied  that  he  bought  the  hops  as  agent  of  EL  &  C,  of  N.  T.  ;  that 
plaintiff  knew  he  was  sach  agent ;  that  the  hops  were  shipped  to  H.  &  C.  with 
plaiitttfTa  knowledge  and  assent,  and  were  sold  by  them,  and  that,  subsequently, 
they  failed  without  having  paid  for  tliem.  The  referee  found  that  the  sale  waa 
made  to  the  defendant  as  principal  and  not  as  agent  of  H.  &  0.  JStfM,  that  the 
eridence  in  the  case  was  sufficient  to  authorize  the  referee  so  to  find. 

A  letter  was  written  by  the  defendant  to  a  third  person,  containing  dedarations 
touehing  the  reliAions  existing  between  himself,  and  the  plaintiff  as  to  the  hops  in 
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rait,  which  were  inconsistent  with  his  testimony  given  upon  the  trial   EM^  tint 
the  letter  was  properly  received  in  evidence  on  the  trial 

After  the  sale  of  the  hops  by  H.  &  C,  the  defendant  inclosed  an  accoant  of  the 
sale  to  plaintiff,  and  disclaimed  any  personal  responsibilities  for  the  proceeds,  tell- 
ing plaintiff  he  must  look  to  H.  &  C.  for  his  pay,  as  he,  defendant,  acted  only 
as  their  agent;  to  this  letter  plaintiff  paid  no  attention.  On  the  trial,  it  wu 
claimed  that  the  plaintiff  thereby  ratified  and  acquiesced  in  the  claim  of  the 
defendant,  who  was  thereby  released  from  any  liability  to  plaintiff.  JSUI,  th&t 
the  mere  statement  of  the  proposition  would  seem  to  be  its  sufficient  refutation.  It 
is  not  possible  that  one  can  refease  himself  from  the  obligation  of  a  valid  contract, 
by  telling  the  other  party  that  he  must  look  to  some  third  person  for  its  falfill* 
ment,  or  that  the  contract  was  one  of  agency  and  not  made  by  lum  as  principal 
The  silence  of  plaintiff  might  be  construed  as  some  evidence  of  the  truth  of  the 
facts  stated,  but  by  no  possibility  could  it  convert  a  principal  into  an  agent, 
upon  the  theory  of  ratification,  acquiescence  or  estoppel 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

H,  Barclay^  for  the  appellant. 

N.  FooU^  for  the  respondent. 

Opinion  by  Boabdman,  J. 

Present  —  Milleb,  P.  J.,  Bockes  and  Boabdicak,  JJ. 

Judgment  affirmed,  with  costs. 


JOHN  A.  VAN  ETTEN,  Respondent,  v.  ONA  TROTJDDEK 

▲ND  ANOTHER,   APPELLANTS. 

2I7M0 — 'tttfUiJUfrfAmewriltyto — uikm  ecOendB  time  of  poffmerU  cf — Brror^uM^^ 

ground  f(^  new  trial. 

This  action  was  brought  against  the  defendants,  as  maker  and  Indontf  of  * 
promissory  note.  The  answer  set  up  payment,  that  the  plaintiff  had  aooeptMl  a 
third  party  (the  firm  of  J.  A.  Charlton  &  Co.)  as  principal  debtor  for  the  note, 
and  extended  the  time  of  payment  with  such  third  party,  without  defendants* 
consent  or  knowledge.  The  plaintiff  recdved  from  the  firm  of  Chariton  dsCo., 
a  post-dated  check,  and,  subsequently,  a  note  for  the  amount  of  the  note  in  unt, 
but  the  Jury  found  that  they  were  received  as  collateral  security  only,  and  thai 
plaintiff  did  not  accept  the  firm  as  principal  debtor. 

At  the  trial,  the  court  charged  that  *'  the  mere  giving  or  taking  of  a  dia^  * 
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note  by  a  third  party,  as  collateral,  does  not  of  itself  extend  the  time  of  the  princi- 
pal debtor.**    HM,  that  the  chaige,  as  applicable  to  the  case,  was  conea^* 

The  defendant's  oonnsel  requested  the  court  to  charge  the  jmy,  that  if  they  ahoold 
find  that  the  plaintiff  agreed  to  accept  the  firm  of  Charlton  A  Co.  for  thepayment  of 
the  note  in  soit,  that  firm  haying  the  defendant  Troudden's  money  to  that 
amount,  such  agreement  was  a  payment  of  the  note,  and  the  court  refnae^  so  to 
charge.  SM^,  that  it  erred  in  so  doing ;  that  though  the  agrisement,  if  made, 
woold  not  haye  been  technically  a  payment,  yet  it  would  haye  discharged  the 
debt  by  way  of  accord  and  satisfaction ;  f  but  that,  as  it  appeared  that  the  ques- 
tion whether  or  not  such  an  agreement  had  been  made,  had  been  ikirly  presented 
to  the  Jury  in  the  charge  of  the  Judge,  and  they  had  answered  it  in  the  negatiye, 
that  the  Judgment  would  not  be  reyersed 

MonoH  for  a  new  trial  upon  a  case  and  exceptions,  ordered  to  be 
heard  in  the  first  instance  at  the  General  Term,  and  an  appeal 
from  an  order  denying  a  motion  for  a  new  trial,  made  upon  the 
judge's  minutes. 

Jl  E.  Van  Mterij  for  the  respondent.  • 

jL.  Schoaywikery  iot  the  appellants. 

Opinion  by  Bockes,  J. 

Present — Miller,  P.  J.,  Booebs  and  BomDicAK,  J  J. 

Order  affirmed  and  judgment  ordered  for  plaintiff,  with  costs. 


JULIA  ANN  FREEMAN,  Appellant,  v.  ALBERT  BARBER, 

Respondent. 

Lemd  owned  by  huAand  and  w{f<B — oMm  for  damage  to — hoik  muti  Join — 

BmUtUur. 

Plaintiff  brought  this  action  to  recoyer  for  the  occupation  of  certain  land,  and 
for  waste  committed  thereon.  Upon  the  trial,  it  appeared  that  the  title  to  the 
land  was  in  the  husband  and  wife,  Jointly.  HM^  that  she  could  not  recoyer; 
tli«t  both  must  Join  in  the  action.) 

In  an  action  heretofore  brought,  in  this  court,  in  which  the  pliUntiff  and  her 

•Caiy  y.  White,  52  K.  T.,  188. 

f  Dayis  y.  Spencer,  24  K.  T.,  886,  891 ;  Pratt  y.  Foote,  9  Id.,  468. 
f-Farmere*  and  Mechanics'  Banlcy.  Gregory,  etaL,  49  Barb.,  156;  GoeietT 
Gorl,  81  Barb.,  814 ;  Torrey  y.  Torrey,  14  N.  T.,  480. 
Hun — Vol*  L  65. 
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husband  were  defendants,  it  was.  decided  at  the  Oeneml  Term  *  lereniiig  4iR 
Jadgmeat  of  a  referee^  that  they  were  entitled  to  a  life  estate  in  the  land,  for  dan- 
agea  to  whtoh^  this  action  was  broi^^t,  and  to  a  deed,  conreying  the  ssme  to  ber 
and  her  husband,  to  have  and  to  hold  the  same  so  long  as  they»  or  either  rf  them, 
should  Ure.  This  judgment  waa  affirmed  in  the  Court  of.Appeals,f  sua  jwif- 
ment  absolute  ordered,  for  the  defendants;  on  filing  the  remittitur,  an  ordtr  wsi 
made  at  the-  Special;  Term  directing  the  land  to  be  oonTejred  to  Julia  Ana  Freeman, 
the  pbOntifE,  for  her  natural  life.  SM^  that  hi  so  &r  as  tliis  order  directed  be? 
to  zeciBiTe  a  greater  or  different  interest  than  that  authorised  by  the  JodgmeiU 
of  the  Qeoetal  Term,  it  was  of  no  effect,  and  not  binding  on  the' parties. 

Appbal  from  a  judgment  in  favor  of  the  defendant^  enteied 
upon  the  report  of  a  referee. 

Si  Ballard  and  H.  O.  MinePj  for  the  appelknt- 

Jf.  if.  WaterSj  for  the  respondent. 

Opinion  by  Millsb,  P.  J, 

Present — ^Milleb,  P.  J.,  Booebs  and  Boaxdmak,  J  J. 

Judgment  affirmed,  with  costs. 


JAMES  VAN  BUREN,  RKSPororar,  v.  RICHARD  STOKES 

AND  ANOTHER,   APPELLANTS. 

Ihwnisiorjf  naU — tMmy.  . 

This  action  was  brought  upon  a  promissory  note.  Tbe  answers  set  up  nsinrf 
as  a  dcfimse.  Tbe  note  was  made  by  the  defendant,  Htokes^  to  raise  moBsyiQMn. 
The  bank  having  refused  to  discount  it,  he  applied  to  one  Hill,  who  offered  to 
discount  it  for  a  shave  of  six  dollars,  to  which  the  defendant  agreed.  HQl  tlien 
took  the  note  and  soon  returned  with  plaintiff's  check  for  the  amouat  of  the 
note,  lesa  legal  discount,  payable  to  the  order  of  Stokes,  who  took  the  dieck  lo 
the  bank/received  the  money,  and  paid  Hill  the  sfx  dollars  according  to  Bgre^ 
nient  Plaintiff  had  no  knowledge  that  Hill  received  or  was  to  receive  9BS' 
tiling  from  Stokes,  nor  ^d  plaintiff  receive  or  agree  to  receive  the  six  doOsn,  or 
any  part  thereof.    MM,  that  the  plaintiff  was  entitled  to  recoTer. 

The  cases  of  Elmer  v.  OaJdey^  OondU  v.  BMmn,\  and  Bdl  v.  Da^.X  followed. 

*  Freetnan  v.  Freeman,  51  Barb. ,  81 2.     f  Freeman  v.  Freeman,  48  N.  T.,  9 

♦  8  Lans.,  84.  f  31  N.  Y.,  219f.  ^  82  N.  T.,  161 
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Appual  froma  jndgment  in  favor  of  the  plaiutifi^  entered  upon 
the  report  of  a  referee. 

J.  F.  V,  Kenyan^  for  the  appellants; 

D.  E.  Keyset  J  a/nd  A.  "Sdhoonrrutker^  Jr^^  for /Che  respondents 

Opinion  by  Boabdmah,  J. 

Present — Millbr,  P.  J.,  Bockbs  and  BoaiLdmajt,  JJ.. 

Judgment  affirmed,  with  costs. 


BYRON  MARKS,  RuaPOTOKNTjU  HIRAM  L  KING,  Appkiaant. 

WUnem — uhatetMence  aXUwed  to  impair  hU iiaiement 

This  action  was  bfoai^  against  the  defendant,  as  indoraer  of  a  pxomlaaory 
note.  The  defense  was,  that  the  iadorsement  was  a  forgery.  At  the  trial,  the 
defendant  oSered  to  prove  that  a  witness,  called  hy  the  plaintiff,  had  been  Instru- 
mental in  getting  one  Bell  indicted  for  the  forgery  of  the  note  in  suit,  claim  bit; 
that  such  evidence  was  admissible  on  the  ground,  that,  if  he  was  so  instrumentnl, 
it  militated  against  and  impaired  his  opinion,  previously  given  in  evidence,  thnt 
the  indorsement  was  genuine.  JIM,  that  the  evidence  was  properly  cxcluOc^l. 
He  might  have  doubted  whether  the  defendant  would  swear  before  the  grand 
jury  that  the  indorsement  was  not  his,  and  might  have  desired  to  put  him  to  tlie 
test  of  his  .oath;  and,  with  a  view  to  try  the  defendant's  sincerity,  in  his  asser- 
ti«>n  that  his  name. on  the  note  was  a  forgery,  he  might  have  aided  in  procuriii.:^  > 
his  attendance  before  the  grand  Jury,  and  thus  have  bceix.  in  fact,  instrumental  in 
ciblAining  the  indictment,  notwithstanding  his.  settled  conviction  and  full  beli(.*f 
timt  the  indorsement  was  genuine. 

HoTn>K  for  a  new  trial  on  a  ease  and  exceptions  ordered  to  bo 
heard  in  the  -first  instance  at  the  General  Terra.  In  addition  to 
what  is  stated  above,  the  General  Term  examined  and  approved 
the  action  of  tlie  court  below,  in  receiving  in  evidence  eertaiti 
drafts  and  checks;  but  its  decision  was  based  entirely  upon,  the 
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fHCt8  of  the  case,  and  it  is  not  considered  of  sufficient  gensnl 
interest  to  justify  its  publication. 

O.  W.  Hotchki88j  for  the  respondent 

Chapman  dk  Martin^  for  the  appellant. 

Opinion  by  Bookbs,  J. 

MiLLKB,  P.  J.y  and  Boabdhak,  J.,  concurred. 

Judgment  ordered  for  plaintiff* 


JAMES  KERSLAKE,  Rkfondbnt,  v.  CYBUS  SCHOOK- 

MAKER,  Appkllant. 

Agent  —  iuiMZfljy  qf  principal  for  aett  tf^  qfler  terminaiion  ef  agenqf -^  Biftm^ 
powtrpf^  1o  reeeiw  nidence  and  rnerw  hii  tMeioni  a$  to  clffediffni  to. 

Ill  this  action,  brought  for  goods  sold  and  delirered,  it  appeared  that  one 
Boyce  had,  for  a  long  time,  acted  as  the  agent  of  defendant  in  carrying  on  the 
lumber  business,  and  that,  after  the  termination  of  his  agency,  the  plaintiC 
who  had  received  no  notice  that  he  had  ceased  to  be  defendant's  agent,  sold  ike 
lumber  to  him  for  the  purchase-price  of  which  this  suit  was  brought  BM^  tint 
defendant  was  liable. 

At  the  trial,  eyidence  objected  to  by  the  defendant,  was  receired  by  the  icfr 
rec,  subject  to  his  retaining  or  rejecting  it  at  the  conclusion  cf  the  case.  BH 
that,  as  the  eyidence  so  receiyed  was  competent,  this  decision  could  not  opente 
injuriously,  or  in  any  way  affect  the  defendant's  rights;  it  must  be  considered  Um 
Mime  an  if  the  eyidence  had  been  admitted  absolutely,  which  would  have  bees 
entirely  proper. 

The  decision  of  this  question  was  not  neceesaiy  for  a  proper  disposltioB  of 
(he  case  of  Psek  y.  Tork$*  and  the  cases  therein  dted  and  relied  apon  [Cht^ 
man  v.  MorkA,^  Brooke  y.  Ohrittaphar.t  McKnight  y.  Jhtnlop,^  do  not  susUis 
the  rule  laid  down. 


•  47  Barb.,  181.  f  8  Boew.,  403.  }  5  Duer,  916.  g  1  Seld., 07. 
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Appeal  from  a  judgment  in  favor  of  the  plaintiff^  entered  upon 
the  report  of  a  referee. 


Bieha/rd  VH.  JFineh^  for  the  appellant 

MarUti  I.  Taumsetui  and  Oeorge  Day^  fbr  the  respondent 

Opinion  by  Millsb,  P.  J. 

Present — Ttfnj.icR,  P.  J.,  Bookxs  and  Boabdman,  JJ« 


Jodgment  aflSrmed,  with  ooBta. 


HENRY  MoGRATH,  Respondbnt,  v.  THE  NEW  YORK  CEN- 
TRAL AND  HUDSON  RIVER  RAILROAD  COMPANY, 
Appbllakt. 

Btartdeoiak. 

« 

Appkax  from  an  order,  denying  defendant's  motion  for  a  new 
trial  on  the  judge's  minutes  after  verdict  for  plaintififl 

An  appeal  was  taken  in  this  case  to  the  General  Term,  from  a 
judgment  rendered  for  plaintiff  on  a  former  trial,  on  the  hearing  of 
which  appeal,  the  judgment  was  reversed,  and  a  new  trial  was 
ordered,  on  the  ground  that  the  judge  erred  in  his  charge  to  the 
jury ;  the  court  holding,  however,  that  the  case  was  a  proper  one 
for  the  jury  on  the  evidence. 

On  this  appeal,  the  court  held  that  the  evidence  was  substantially 
tLe  same  as  on  the  former  trial ;  that  the  error  on  which  the  new 
trial  had  been  granted  before,  did  not  exist  in  the  case  made  on 
thia  appeal,  aod  it  having  been  decided  on  the  former  appeal,  that, 
on  the  evidence,  the  case  should  be  submitted  to  the  jury,  the  court 
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woald  not  review  that  qaestion;  and  that  the  damages  were  not  lo 
largb  as  to  jastifj  the  court  holding  them  to  be  excosBive. 

Matthew  Hale^  for  the  appellant. 

Amaaa  J,  Parker^  for  the  respondent. 

Opin\on.by  Bookss,  J* 

Present  —  Muxeb,  P.  J.,  and  Bookeb  and  Boabdicak,  JJ. 

Order  affirmed  and  judgment  ordered  for  plaintiff  on  the  TerdicL 


JOHN  B.  SLAWSON,  RESPONbrar,  v.  THE  ALBANY 

RAILWAY,  Appellant. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  open 
the  report  of  a  referee. 

This  action  was  brought  to  recover  the  price  of  certain  fare- 
boxes  furnished  by  the  plaintiff  to  the  defendant* •  Tbedefenae 
was,  that  the  boxes  were  furnished  under  a  special  agreement, 
which  the  plaintiff  had  failed  to  carry  out.  The  referee  found 
ill  favor  of  the  plaintiff,  and  from  the  judgment  entered  upon 
his  report,  this  appeal  was  taken.  The  General  Term  held  that 
tlio  evidence  showed  that  the  plaintiff  had  always  been  readj 
and  willing  to  perform  the  contract  on  his  part,  and  had  been  pro- 
vented  from  60  doing  by  the  acts  and  neglect  of  the  defendant, 
and  that  the  plaintiff  was  entitled  to  recover ;  and  that  the  noeasore 
of  damages  adopted  by  the  referee,  viz.,  the  contract-price  of  the 
boxes,  was  proper,  and  affirmed  the  judgment. 

Matihevx  Hale^  for  the  appellant. 

CfrenvilU  Tremain^  for  the  respondent. 

Opinion  by  BoABDMAN  J. 

Present-^rMiLLES,  P.  J:,  Booxbs  and  Boabdkav,  JJ. 

Judgment  aflSrmed,  with  costs. 
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FBAKE  8.  ATWELL,  Admini8tbatob,  Etc.,  of  ISAIAH  SOOTT, 
Dboeased^  BE8Poin>BNT,  V.  CHAELES  Z.  BECWN,  Sustitor, 
Etc.,  Appellant. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

The  defendant,  upon  this  appeal,  iDsisted  that  there  was  not  suf- 
ficient evidence  to  sustain  the  findings  of  the  referee.  The  Gene- 
ral Term,  after  ft  review  of  the  evidence,  decided  that  the  findings 
were  authorized  by  the  evidence,  and  that  the  judgment  was  right, 
and  should  be  affirmed. 

Jokn  B.  Oalej  for  the  appellant. 

Mr.  Christie^  for  the  respondent. 

Opinion  by  Boabdkak,  J. 

Present — Miller,  P.  J.,  Booses  and  Boardmast,  JJ. 

Judgment  affirmed,  with  costs. 


DANIEL  DONOVAN  ahd  JAMES  SWEENEY,  Appellaots, 
V.  CYRUS  L.  WOODRUFF,  Respondent. 

Appeal  from  a  judgment  of  nonsuit,  directed  by  the  court. 
The  General  Term,  after  an  examination  of  the  evidence,  was  of 
opinion  that  the  case  should  have  been  submitted  to  the  jury. 

John  jSI  Van  MUen,  for  the  appellants. 

JT.  SehoonmakeTf  for  the  respondent. 

Opinion  by  Bookbs,  J. 

Present — ^Miller,  P.  J.,  and  Bogkbs  and  Boardhah,  JJ.^ 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  the  event. 
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OSCATl  F.  COMPTON,  Appbllaht,  t^.  LEANDER  B.  SHAW, 

Bespondbnt. 

WismihatUMMn  —  VUMiUiycf^  for  charges  on  freight  itorsd  with  him  hy  eommon' 
carritr  in  case  qf  unautharieed  deUtery  cfit  by  him  to  wnngnee. 

A  waiehouBeman,  with  whom  freight,  on  which  the  charge  for  transportation 
IB  onpaid,  is  stored  by  a  common-carrier,  and  who,  without  the  knowledge  or 
consent  of  the  common-carrier,  delivers  the  property  to  the  consignee,  is  liable 
to  the  common-carrier  for  the  amount  of  his  chaiges. 

Appeal  from  a  jndgment,  dismissing  the  complaint. 

The  plaintiff  was  a  boat  owner,  and  received,  as  a  common-carrier, 
a  quantity  of  grain,  shipped  from  Fort  Plain,  and  consigned  to  the 
Security  Insurance  Company  of  New  York. 

Part  of  the  grain  was  delivered  to  the  consignee,  and  the  bal- 
ance was  stored  by  the  plaintiff,  in  the  warehonse  of  the  defendant, 
the  plaintiff,  at  the  same  time,  taking  a  receipt  therefor.  Part  of 
the  plflintiff.'s  freight  and  charges  had  not  been  paid. 

The  defendant  subsequently  delivered  the  grain  to  the  brokers, 
of  the  consignee,  and  this  action  was  brought  to  recover  $482.50, 
Huir— Vou  L  66 
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for  which  plaintiflf  claimed  to  have  a  lieu  on  the  grain,  thu  som 
being  the  ainoant  of  his  freight  aud  charges  thereon. 

O.  D.  ZandoTij  for  the  appeHant 

IT.  O.  Plaoe^  for  the  respondent. 

Babnard,  J. : 

I  think  the  oonrt  erred  in  nonsniting  the  plaintiff.  He  had,  u 
a  common-carrier,  transported  a  cargo  of  wheat  from  Fort  Plain  to 
the  city  of  New  York.  The  wheat  was  consigned  to  the  Security 
Insurance  Coinpany.  Part  of  the  cargo  was  delivered  to  the  con- 
signee, and  the  plaintiff,  being  nnable  to  obtain  his  freight  and 
advances  on  the  wheat,  deposited  thjS  same  in  the  defendant's  ware- 
houses, and  took  a  receipt  therefor  from  defendant,  in  his  own 
name.  This  act  was  done  with  the  distinct  understanding -between 
the  plaintiff  and  one  Buckout,  who  acted  for  the  insurance  com- 
pany, that  it  was  done  to  save  plaintiff's  lien  upon  the  property* 
The  defendant,  without  plaintiff's  knowledge  or  consent,  delivered 
the  property  to  Hoyt  &  Cow,  who  were  brokers  for  the  insurance 
company.  The  plaintiff  only  seeks  to  recover  tlie  value  of  hii 
special  interest  in  the  property,  being  t'iie  amount  of  such  freight 
and  advance  charges.  I  see  no  defense  to  his  claim.  He  was  in 
possession  of  the  property,  with  a  lien  upon  it,  and  having  a  right 
to  retain  the  property  therefor,  as  against  the  owner.  By  the 
delivery  to  the  defendant,  as  warehouseman,  and  by  the  receipt  be 
took,  uht  plaintiff  was  still,  in  law,  in  the  possession  of  the  pro- 
perty ;  and  the  defendant,  by  delivery  thereof  to  Hoyt,  was  guilty 
of  a  conversion,  and  must  answer  to  plaintiff  for  his  interest  in  the 
property. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

Present — ^Babnabd,  P.  J.,  Tappbst  and  Taloott,  JJ. 

Judgment  reversed  and  new  trial  granted,  oosts  t^  abide  the 
event 
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CHARLOTTE  R  BROWN,  Appbllaht,  v.  HENRY  BROWN, 

Respondent. 

AJbrnihUe  IHwre$ — uhen  court  hu  no  power  to  open  decree  qf —  Code^  §  180,  9ub.  5. 

The  ooart  hu  no  power  to  open  a  decree,  granting  an  absolute  divorce,  upon 
proof  that  defendant  did  not  receke  anj  copy  summons  or  notice  of  publication, 
and  upon  affidavits  showing  a  defense. 

Section  186,  subdivision  6,  of  the  Code,  deprives  the  court  of  this  power. 

Appeal  from  an  order,  vacating  a  jndfi^ent  in  favor  of  the 
plaintiff,  and  allowing  the  defendant  to  answer  and  defend. 
The  facta  appear  in  the  opinion* 

Charles  W.  DayUm^  for  the  appellant 
H.  C.  PUice^  for  the  respondent. 

Baiznasd,  J.: 

This  is  an  action  for  a  divorce.  The  snmmons  was  served  bj 
publication.  Shortly  after  the  decree  was  entered,  granting  an 
abaolnte  divorce  in  favor  of  plaintiff,  the  defendant,  upon  proof 
that  he  did  not  Teceive  any  copy  snmnions  by  mail,  or  any  notice 
of  the  publication  thereof,  and  upon  affidavits  showing  a  defense, 
applied  to  the  coort  for  leave  to  answer,  and  the  court  made  an  order 
opening  the  judgment,  and  permitting  defendant  to  defend ;  from 
this  order  the  plaintiff  appeals. 

By  seiction  135,  subdivision  5,  of  the  Code,  it  is  provided  that 
^the  defendant  against  whom  publication  is  ordered,  or  his  repre- 
sentatives, on  application  and  sufficient  cause  shown  at  any  tinie 
b^ore  jndgment,'imi^^  be  allowed  to  defend  the  action ;  and,  eascepi 
in  cm  action  far  divorce^  may,  in  like  manner,  npon  good  cause 
shown,  be  allowed  to  defeild  after  judgment,  or  at  any  time  within 
one  year  after  notice  thereof,  and  within  seven  years  after  its  ren- 
dition, on  such  terms  as  may  be  just."  This  section  deprives  the 
court  of  the  power  to  grant  the  order  appealed  from.  In  all 
actions,  except  for  divorce,  after  jndgment,  the  defendant  may  be 
allowed  to  defend,  within  one  year  after  notice  of  the  jndgment, 
and  irithin  seven  years  after  its  rendition. 
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The  legislature,  donbtless,  intended  to  provide  for  new  relationi 
under  the  judgment — another  marriage  and  birth  of  children, 
The  character  of  the  person  who  should  marry  such  divorced 
plaintiff,  and  the  legitimacy  of  his  or  her  children,  bom  of  soch  i 
marriage,  are  protected  by  this  statute.  This  exception  as  to 
divorce,  was  not  in  the  Code  of  1848.*  It  was  first  inserted  in 
1849,  and  has  never  been  altered  since  f 

The  order  should  be  reversed,  and  the  motion  denied,  without 
costs. 

« 

Present — Babkabd,  P.  J.,  Tappek  and  Talcott,  JJ. 
Order  reversed,  and  motion  denied,  without  costs. 


SOPHIA  0.  DAVIS,  Apklllaot,  v.  WILLIAM  DAVIS, 

Bkspondent. 


HuAandand  Wif^-^  ThafaU  that  fhtyeannoi  tfw  together  tn  hamumif,  fuigfwmi 
qfieparaUon — Maint&nanee  of  wffls — hofomeurod — order  for^tDhenpniper. 

f  The  fact  that  there  is  no  possibility  of  a  husband  and  wife  Uving  together  in 
harmony,  is  not  ground  for  a  I^gal  separation. 

In  such  case  the  parties  must  be' left  to  bear,  as  they  may,  the  inconveniencei 
atad  grieft  resulting  from  their  want  of  harmony  and  mutual  quarreling. 

'  By  the  provisions  of  the  Reyised  Statutes,^  the  court  Is  not  authorised  to  take 
possession  of  the  property  of  the  husband  through  the  mediom  of  a  receiTer,  in 
the  first  instance,  but  to  require  security  for  the  payment  of  the  allowance,  and 
to  sequestrate  his  property  only  in  the  event  of  his  neglecting  to  give  Becaiitjf, 
or  upon  his  default  after  security  has  been  given. 

*  An  order  for  the  maintenance  and  support  of  the  wife,  under  section  55,§  caa- 
xLot  be  made,  unless  one  of  the  three  grounds  upon  which  the  statute  authorisei 
a  limited  divorce,  be  established  in  the  case. 
AtwUer  v.  Akeaier  (86  How.  Pr.,  481),  followed. 

Appeal  by  the  plaintiff,  from  a  judgment  denying  a  limited 
divorce,  and  cross  appeal  by  defendant,  from  such  portions  of  the 
judgment,  as  direct  the  appointment  of  a  receiver  and  the  allow- 
ance of  temporary  alimony. 

•  Section  114  Code,  1848.  f  Co^e  of  1840,  secUon  485,  subdivisioB  1 

t2  a  S.,  147,  §  OS.  ga  R  8.,  p.  147. 
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This  action  was  brought  by  the  plaintiff  to  obtnin  a  h'mited 
divorce,  on  the  ground  of  cruel  and  inhuman  treatment.  The 
answer  denies  such  treatment,  and  alleges  various  acts  on  the  part  of 
the  wife,  showing  her  quarrelsome  disposition  and  violent  conduct. 

Various  acts  of  violence  were  testified  to  on  both  sides. 

The  referee,  to  whom  it  was  referred  to  take  proofs  and  report 
thereon,  with  his  opinion,  I'eported,  that,  on  all  occasions  when 
violence  was  used  by  the  defendant  towards  the  person  of  the 
plaintiff,  the  same  was  provoked  by  the  ill  conduct  of  the  plaintiff; 
that  in  the  various  conflicts  between  them,  the  plaintiff  was  the 
ag^i^ressor,  and,  when  collision  came,  the  plaintiff  sought,  rather  than 
avoided  it ;  that  the  defendant's  conduct  was  harsh  and  unloving, 
but  was  so  far  justified  and  provoked,  as  to  fall  short  of  cruelty  or 
inhumanity ;  and  that,  as  matter  of  law,  the  complaint  should  be 
dismissed,  without  costs  to  eitlier  party. 

The  justice,  at  Special  Term,  held  that,  without  interfering  with 
the  decision  of  the  referee,  there  was  no  possibility  of  the  parties' 
living  together  in  harmony,  and  for  this  state  of  facts  the  defendant 
was  largely  to  blame,  and  ordered  that  a  receiver  be  appointed,  to 
whom  the  defendant  should  pay  $3,000,  to  be  invested  by  the 
receiver,  and  the  interest  paid  to  the  plaintiff. 

Smith  <£  Stanbroughj  for  the  appellant. 

WiUiann  Wickhcmiy  for  the  respondent. 

Taloott,  J. : 

This  suit  was  instituted  to  procure  a  separation,  a  menaa  et  ihoro^ 
on  the  ground  of  cruel  and  inhuman  treatment  by  the  defendant 
of  the  plaintiff,  his  wife,  and  upon  the  ground  that  the  defendant's 
conduct  had  been  such  as  to  render  it  unsafe  and  improper  for  the 
plaintiff  to  cohabit  with  him. 

By  the  consent  of  the  parties,  it  was  referred  to  a  referee  to  hear 
the  pioofs  and  allegations  of  the  parties,  and  to  report  thereon  to 
the  court,  with  his  opinion.  The  referee  heard  the  voluminous  evi- 
dence, and  reported  the  same  to  the  Special  Term,  together  with  an 
elaborate  examination  thereof,  and  his  conclusions  or  opinion  thereon. 
The  opinion  of  the  referee  was  to  the  effect,  that,  whenever  the 
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defendant  had  exhibited  any  violence  toward  the  pluntifE,  it.liad 
1)een  provoked  by  her,  6he,  herself,  being  the  flggroBSor;  and  the 
referee  negatived  the  existence  of  the  cruel  and  inhuman  treat- 
ment alleged,  or  snch  conduct  on  his  part  as  wonld  render  it  Qneafe 
and  improper  for  the  plaintiff  to  cohabit  with  him,  but  expressed 
the  opinion  that  the  complaint  should  be  dismissed.  The  jostii^, 
at  the  Special  Term,  does  not  revei*se  the  decision  of  the  referee  on 
any  question  of  fact,  but  seems  to  agree  that  the  opinion  of  the 
referee  is  not  to  be  disturbed  npon  the  facts;  btit,  instead  of  dis- 
missing the  complaint,  the  Special  Term  appointed  a  receiver,  and 
directed  the  defendant  to  pay  said  receiver  the  sum  of  $3,000, 
to  be  invested,  and  the  income  or  interest  to  be  applied  to  the  sap- 
port  and  maintenance  of  the  plaintiff. 

Under  the  provisions  of  the  Bevised  Statutes,  relative  to  limited 
divorces,*  the  court  is  authorized,  although  a  decree  for  separation 
be  not  made,  to  make  an  order  for  the  support  and  maintenance  of 
the  wife  and  her  children,  or  any  of  them,  by  the  husband,  out  of 
his  property,  as  the  nature  of  the  case  renders  suitable  and  proper. 

It  seems,  however,  that  this  is  to  be  done,  not  by  taking  posses* 
sion,  through  the  medium  of  a  receiver,  of  the  property  of  the 
husband,  or  any  part  of  it,  in  the  first  instance,  but  to  require 
security  for  the  payment  of  the  allowance ;  and  to  sequestrate  the 
property  of  the  husband,  only,  in  the  event  of  his  n^lecting  or 
refusing  to  give  the  security,  or  upon  the  default  of  the  husband 
and  his  surety,  after  the  security  is  given.f  The  judgment  in  this 
case  would  seem,  therefore,  to  be  erroneous,  even  if  a  judgment  for 
an  allowance  to  the  wife  might  be  granted,  under  section  5S. 
The  legislature  did  not  intend  to  authorize  the  conrt  to  seize, 
out  of  the  bulk  of  a  husband's  property,  in  the  first  instance, 
a  sum  snfBcient  to  produce  the  income,  deemed  a  proper  allow- 
ance for  the  wife,  but  only  required  him  to  secura  tlie  payment, 
permitting  a  sequestration  of  property,  only,  after  a  defaolt. 
But  there  is  a  more  fundamental  difficulty,  under  the  rule  settled 
in  this  department,  as  to  the  construction  of  the  said  section'SS.  It 
was  held  by  the  General  Term  of  this  department,  in  Atwakf^- 
Atwaterj  ^  that  an  order  for  the  maintenance  and  support  ot  ^ 

•  2  R  S.  147,  g  6€.  1 2  R  a  148,  g  60. 

}  80  How.  Pr.  481 ;  S.  C.  63,  Barb.  021. 
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wife,  nuder  section  56,  cannot  be  made,  nnleas  one  pf  the  three 
groandd,  opon  wbiok  the  Btatnte  anthorizes  a  liauted  divorce,  he 
established  in  the  case. 

Those  grounds  are,  1.  The  emel  and  inhuman  treatment,  by  the 
husband,  of  liis  wife.  2.  Snch  conduct  on  the  part  of  the  husband, 
towards  his  wife,  as  maj  render  it  unsafe  and  improper  for  her  to 
cohabit  with  him.  .  3.  The  abandonment  of  the  wife  by  the  hus- 
band, and  his  refusal  or  neglect  to  provide  for  her. 

The  difficulty  in  this  case,  under  the  rule  laid  down  in  AtvxUer 
V.  Atwater^  {supra)  is  that  there  is  no  finding  or  adjudication  by 
either  the  referee  or  the  justice  at  Special  Term,  that  either  of  the 
three  grounds,  upon  which  a  separation  can  be  authorised,  exists  in 
the  case.  The  only  tiling  in  the  nature  of  a  finding  or  adjudication, 
upon  which  the  judgment  for  separate  maintenance  seems  to  be 
based,  is  a  statement  in  what  seems  to  be  intended  as  an  opinion  of 
the  justice  at  Special  Term,  where  he  says,  after  declining,  appa- 
rently, to  come  to  a  conclusion  adverse  to  that  of  the  referee,  as  to 
the  failnre  of  proof  of  the  facts  necessary  to  warrant  a  divorce,  a 
mensa  et  thoro  :  *^  But  the  whole  case  shows  that  whatever  be  the 
decision  of  this  action,  there  is  no  possibility  of  the  parties  living 
together  in  harmony.  Their  disagreements  have  jneached  such  a 
point  that  any  expectation  of  peace  between  them  would  be  unwar- 
ranted.*' 

This  is  not  one  of  the  grounds  for  which  a  legal  separation 
by  the  court  is  warranted,  and,  according  to  the  decision  referred 
to,  where  such  a  case  alone  exists,  the  parties  must  be  lefk  to  bear, 
as  they  may,  the  inconveniences  and  griefs  resulting  from  tlicir 
want  of  harmony  and  mutual  quarreling. 

The  plaintiff  has  also  appealed  from  the  decree,  and  claims  tliat 
a  divorce  should  be  granted.  It  is  sufficient  to  say,  that  the  testi- 
mony before  the  referee,  as  to  the  circumstances  which  transpired 
at  the  various  quarrels  between  the  parties,  (and  which  are  alleged 
by  the  plaintiff*,  as  the  grounds  and  evidence  upon  which  she  asks  a 
decree  of  divorce)  is  in  the  highest  degree  confiicting,  and  tlie  case 
'was  determined  by  the  referee,  xnainly  on  the  different  eredibility 
of  the  witness. 

As  we  must  follow  the  case  of  At^ater  v,  AtwcUer^  before  cited, 
the  judgment  of  the  Special  Term,  appealed  from,  is  reversed,  and 
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jadgment  is  ordered,  diBmiBsing  the  complaint  without  costs,  and 
without  prejudice  to  any  new  suit,  to  be  instituted  by  the  pUintifl 
against  the  defendant  for  a  limited  divorce. 

Present — ^Babnabd,  P.  J.,  Taloott  and  Tafpxn,  JJ. 

Judgment  of  Special  Term  reversed,  and  judgment  ordered, 
dismissing  tlie  complaint,  without  costs,  and  without  prejudice  to  a 
new  suit  for  a  limited  divorce. 


HENET  J.  BAKER,  Respondimt,  v.  WILLIAM  S.  SQUIER 

AND  0THEB8,   APPELLANTS. 

Oiutomqf  Trade — fohen  allowed  to  eesplain  caniraet — OmwinoniBU  if  paper '^iM 
oMenee  qf,  admiMble — Loei  paper — i/haX  effovU  tofind^  req^iireid  toalUmiHMHi' 
Hon  of  copy  in  emdenee,  • 

A  usage  of  the  trade  in  which  a  contract  is  made,  may  be  shown  to  ezfiWn  (he 
meaning  of  a  particular  contract,  bui  not  to  contradict  its  plain  terms. 

On  the  question  of  the  genuineness  of  a  certificate,  evidence  that  a  great  num- 
ber of  such  certificates  had  been  received  in  the  trade  as  genuine,  is  soffident 
evidence  upon  which  to  allow  the  question  to  go  to  the  Jury. 

On  introduction  of  a  copy  of  a  paper  in  evidence,  where  the  paper  is  of  litde 
value,  less  diligence  is  demanded  in  attempting  to  produce  or  find  the  origintl, 
because  the  circumstances  aid  the  presumption  of  losSb 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  ent««d  upm 
a  verdict  directed  by  the  court. 
The  facts  appear  in  the  opinion. 

WinehMter  Brttion^  for  the  respondent 

George  P.  AndrewSy  for  the  appellants. 

Taloott,  J. : 

This  action  was  brought  for  a  refusal  to  receive  goods,  sold  to 
the  defendants  by  a  bought  and  sold  note.  The  goods  were 
described  in  the  contract,  as  225  tons  ^^  Kurtc  forty-eight  to  fifty 
per  cent  carbonated  soda-ash."  The  ash  was  to  be  shipped  from 
Liverpool  to  New  York,  at  tiie  rate  of  twenty-five  tons  monthly, 
and  each  shipment  was  to  be  treated  as  a  separate  contract    The 
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vendors  notified  the  plaintiff  of  the  first  shipment,  stating,  '^  the 
test  is  forty-eight  per  cent."  The  vendee  refused  to  receive  the 
property,  upon  the  ground  that  the  test  was  only  forty-eight  per 
cent,  when  the  contract  called  for  forty-eight  to  fifty  per  cent. 

Thereupon  the  vendors  tendered  the  soda-ash,  with  a  certificate 
of  the  test,  purporting  to  have  been  issued  by  one  Hussan  &  Arrot, 
showing  the  test  to  be  forty-eight  Evidence  was  given  on  the 
part  of  the  plaintiff,  tending  to  show  an  established  and  universal 
cnstom  in  the  trade,  by  which  the  terms,  used  in  the  contract,  were 
understood  to  mean,  that  the  soda-ash  was  to  be  of  the  manufacture 
of  one  Kurtz,  and  was  to  possess  at  least  forty-eight  per  cent  of 
alkali,  which  was  to  be,  according  to  the  test  of  certain  English 
chemists,  recognized  and  known  in  the  trade,  whose  certificates 
were  attached  to  the  invoices  and  received  as  evidence  of  the  test ; 
and  that  the  test  of  forty-eight  per  cent  was  understood  to  satisfy 
the  contract  Messrs.  Husson  &  Arret  were  chemists,  known  to 
the  dealers  in  the  article,  and  their  certificate  was  recognized  in 
the  trade,  as  a  compliance  with  such  a  contract 

The  defendants  received  the  residue  of  the  soda-ash,  which 
arrived  at  New  York  by  seven  different  shipments,  upon  the  certifi- 
cates purporting  to  be  those  of  Husson  &  Arret.  The  soda^ash, 
embraced  in  the  shipment  in  question,  after  having  been  duly  ten- 
dered to  the  defendants,  was  sold  by  the  vendors,  after  due  notice 
to  the  defendants ;  and  this  action  is  brought  to  recover  the  differ- 
ence between  the  contract-price  and  the  price  brought  at  the  sale. 
The  exceptions  of  the  defendant,  to  which  our  attention  is  called^ 
relate  to  the  proof  of  the  custom  of  the  trade,  and  to  the  genuine- 
ness of  Husson  &  Arrot^s  certificates. 

We  think  the  custom  was  properly  admitted  in  evidence.  A 
person,  engaged  in  a  particular  trade,  is  presumed  to  be  acquainted 
with  the  usages  of  that  trade,  and  to  contract  with  reference  to 
them.  And  the  nsage  of  the  trade  in  which  the  contract  is  made, 
may  be  shown,  to  explain  the  meaning  of  a  particular  contract,  but 
not  to  contradict  its  plain  terms.  The  figures,  forty-eight  to  fifty 
per  cent,  convey  no  meaning  to  a  person  ignorant  of  the  subject- 
matter  of  the  contract,  and  of  the  usages  of  the  trade  in  which  it 
was  ipade.  And  the  evidence  of  the  cnstom  was  to  explain  the 
meaning  of  those  terms  or  figures,  when  used  in  such  a  contract, 
HuK— Voi.  L  67 
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fti^d  did  not  tend  to  vary  the  import  of  the  contract,  bo  &r  as  its 
terms  were  expressed.* 

The  defendants  also  object,  that  the  genuineness  of  th6  oertifi- 
cate  of  Husson  &  Arrot,  was  not  proved.  There  is  no  evidence  of 
any  person,  who  had  seen  Husson  &  Arrot  write,  or  had  eorre- 
Hponded  with  them,  but  there  was  the  evidence  of  several  dealers 
in  the  trade,  to  which  the  contract  related,  to  the  effect  that  nnnier- 
ons  of  snch  certificates  (as  one  witness  saj's,  thousands)  had  passed 
through  their  hands,  and  had  been  acted  upon  by  them,  and  received 
in  the  trade,  as  genuine.  Tliis,  we  think,  was  sufficient  evidence 
to  go  to  the  jury,  on  the  subject  of  the  genuineness  of  the  certifi* 
cate.  t  The  only  remaining  question,  made  by  the  defendants, 
grows  out  of  the  fact  that  a  copy  of  the  certificate  of  Husson  & 
Arrot,  was  used  on  the  trial,  inbtead  of  the  original.  It  appears, 
however,  that  it  was  customary  to  attach  these  certificates  to  the 
invoice,  or  bill  of  sale,  and  thus  tliey  passed  into  the  hands  of  the 
purchaser,  and  were  not  preserved  by  the  seller;  and  the  witnesses 
in  this  case,  were  unable  to  trace  the  certificate,  and  some  evidence 
was  given  tending  to  show  that  it  was  probably  lost  or  destroyed. 

Where  a  paper  is  of  but  little  value,  less  diligence  is  demanded 
in  attempting  to  produce  or  find  the  original  paper,  because  the 
circumstance  aids  the  presumption  of  loss.  In  this  case,  it  appeared 
that  the  article  to  which  the  certificate  related,  had  been  sold,  and, 
presumptively,  that  the  certificate  went  with  the  invoice;  and 
from  the  time  which  had  elapsed,  the  article  to  which  it  relsted, 
had  probably  gone  into  general  consumption.  We  think,  tliere- 
fore,  that  the  circumstances,  together  with  the  evidence  given, 
afforded  a  sufiicient  presumption  of  the  loss  or  destruction  of  the 
original  certificate,  and  that  it  was  beyond  the  reach  of  tlie 
plaintiff. 

The  judgment  must  be  affirmed. 

Present — Babnaed,  P.  J.,  Tappkk  and  Taloott,  JJ. 

Judgment  affirmed. 

*  1  Oreenleaf  8  Ev.,  %  293. 

1 1  Greenleafs  Bv.,  %  577;  U.  8.  v.  Sean,  1  McLean,  490;  Burnbam v.  ijtfi ^ 
K.  H.,  182. 
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JOHN  R  YERNAM,  Appellant,  v.  SAMUEL  HARRIS  and 
CHARLES  CROCKER,  Respondents. 

PirtMnhip'-diaBolutiontf-' Acceptance  by  orediUn'  of  note  qf  one  member  of— 

effect  of. 

The  defendants,  while  engaged,  as  copartners,  in  the  business  of  saloon-lceepini;, 
liecame  indebted  to  the  plaintiff  for  beer  purchased  from  him.  Subsequently, 
the  partnership  was  dissolved,  Harris  selling  out  his  interest  to  Crocker,  who 
agreed  to  pay^the  firm  debts.    The  plaintiff,  with  knowledge  of  the  dissolution,  I 

accepted  Crocker's  note  for  the  debt,  upon  the  agreement  that,  if  paid,  it  | 

would  cancel  the  debt,  but,  if  not,  tliat  he  should  hold  the  firm  for  it.  Cnx;kor 
having  failed  to  pay  the  debt,  this  suit  was  brought  BM,  that  the  plaintiff, 
by  accepting  Crocker's  note,  did  not  discharge  Harris  firom  his  liability  for  ttio 
firm  debts ;  thiit  Han'is  was  liable  to  the  plaintiff,  as  principal  debtor,  and  no? 
merely  as  surety  of  Crocker.* 

Colffrove  v.  TaUman  (3  Lans.,  07)  distinguislicd;  Smith  y.  Rogers  (17  John.,  840) 
followed. 

Appeal  from  a  judgment  in  favor  of  the  defendant  Harris, 
entered  upon  the  report  of  a  referee. 

In  1871,  while  tiie  defendants  were  partners,  engaged  in  4he 
ealoon  business,  under  the  name  of  Harris  &  Crocker,  they  pur- 
chased of  the  firm  of  H.  B.  Ogden  &  Co.  (which  firm  was  composed 
of  n.  B.  Ogden  and  the  plaiutiff),  beer,  to  the  amount  of  ninety- 
three  dollars. 

Before  the  commencement  of  this  action,  Ogden  assigned  his 
interest  in  this  account  to  the  plaintifi:*.  On  or  about  June  10, 
1871,  tlie  defendants  dissolved  partnership,  Harris  assigning  all  his 
interest  in  the  partnership  property  to  Crocker,  who  agreed  to  pay 
all  the  firm  debts.  * 

On  or  about  July  6,  1871,  Crocker  informed  the  plaintiff  of  this 
arrangement,  and  asked  him  if  he  would  take  his  own  (Crockei''^) 
n>te  for  the  firm  debt,  payable  thirty  days  after  date.  The  plain- 
t  fF  jigrecd  to  take  the  note,  and  stated  that,  if  it  was  paid,  it  would 
cancel  the  debt,  but,  if  not  paid,  that  ho  should  hold  the  firm  of 
Harris  &  Crocker  for  the  said  debt. 

*See  Miller  v.  TJhom,  decided  in  Court  of  Appeals,  1874,  reported  16  Abb. 
(N.  S.),  87t 
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The  note  not  being  paid  at  maturity,  the  plaintiff  brought  thii 
action. 


Casddy  ds  Bravm,  for  the  appellant. 
IT.  n.  Hvstisj  for  the  respondents. 

Tappen,  J, : 

The  plaintiff  brought  this  action  to  recover  $137,  for  a  bill  off 
ale  sold  to  defendants.  The  answer  avers  the  dissolution  of  the 
defendants'  firm  of  Harris  &  Crocker,  on  the  10th  of  June,  1871; 
that  Crocker  paid  the  debt  sued  for,  by  cash  and  a  note,  which 
plaintiff  accepted  in  settlement.  At  the  trial,  it  appeared  that  the 
note  in  question  was  the  note  of  Crocker  only,  made  after  the 
dissolution  of  defendants'  firm,  and  accepted  by  plaintiff  from 
Crocker.  The  plaintiff  testified :  ^'  I  told  him  I  would  take  it,  and, 
if  paid,  it  would  be  in  full ;  if  not  paid,  I  would  hold  the  firm." 

The  note  was  not  paid.  Plaintiff  produced  it  at  the  trial,  and 
offered  to  return  it.  This  testimony  is  corroborated  by  other  wit* 
nesses,  and  no  other  testimony  was  offered,  which  established  anj 
other  version  of  the  affair.  It  appeared,  by  the  testimony,  that  the 
)>laintiff  was  apprised  of  the  dissolution  of  defendants'  firm,  and 
that  Crocker  had  assumed  the  debts.  It  further  appeared,  that 
both  defendants,  some  time  afterward,  joined  in  a  general  aasign- 
ment  for  the  benefit  of  creditors. 

The  referee  held  that  the  agreement  between  the  two  defendants, 
made  Harris,  who  defends  this  action,  a  surety  as  between  them; 
that  plaintiff,  with  knowledge  of  the  fact  of  this  agreemeDt,  hj 
accepting  Crocker's  note  and  giving  time,  discharged  Harris;  and 
he  ordered  judgment  in  favor  of  plaintiff,  as  to  Crocker,  and  against 
the  plaintiff,  as  to  Harriis.  The  contrary  rule  was  held  in  a  similar 
case,*  and  it  is  said,  in  Waydeil  v.  ZucTyf  that  the  takingof  a  note 
from  one  of  two  joint  debtors,  does  not  satisfy  the  debt,  unless  it  be 
60  agreed,  j: 

The  rule,  that  a  surety  is  discharged  by  the  giving  of  time  to  the 
principal,  may  be  conceded,  without,  however,  its  entering  into  the 

•  Smith  V.  Rogers,  17  John.  R,  840.  f  8  Denio,  410. 

t  Van  Eps  y.  Dillaye,  6  Barb.,  253 ;  Bates  ▼.  Roaekrana,  87  N.  Y.,  4M. 
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determination  of  the  case.  The  defendants,  llarris  &  Crocker, 
were  both  principals.  Harris  sold  out  to  Crocker,  with  an  agree- 
ment that  Crocker  should  pay  the  firm  debts.  Crocker  attempted 
to  pay  the  firm  debts,  by  giving  the  plaintiff  liis  note  at  thirty 
dajs,  which  note'  was  not  paid.  The  express  condition,  on  which 
plaintiff  took  the  note,  is  not  disputed,  and  is,  that  the  firm  sliould 
be  held,  if  the  note  was  not  paid.  The  original  liability  of  Crocker 
&  Harris  for  their  debts,  as  partners,  and  their  responsibility  to 
creditors,  continued  ajfter  a  dissolution  of  their  partnership.  How, 
then,  is  Harris  exonerated! 

Crocker  said  to  the  plaintiff:  '^  I  have  agreed  to  pay  the  firm 
debts;  will  yon  take  my  note?"  The  plaintiff  conditionally 
accepted  the  note  at  thirty  days ;  hence,  the  referee  has  found  that 
Harris  was  a  surety;  that  plaintiff  acted  with  knowledge  thereof; 
and  that  the  extension  of  time  to  pay  the  debt,  operated  to  dis- 
charge Harris.  The  defendant  relies  on  Cclgrove  v.  TaUman^*  but 
the  only  point  decided  by  that  case,  is,  that  the  note  there  sued  on 
was  actually  paid.  The  distinction  is  taken,  in  Bates  v.  Rosekrans 
(above  cited),  between  a  security,  taken  as  a  present  payment,  and 
that  taken  as  a  provision  for  future  payment.  In  that  case,  the 
defendant  and  one  Bingham  had  jointly  given  their  note  to  the 
plaintiff,  and,  upon  its  non-payment  at  maturity,  the  plaintiff  took 
a  new  note  from  one  of  the  defendants  alone,  retaining,  however 
the  note  which  had  become  dishonored. 

While  this  case  is  not  directly  in  point,  as  to  the  exact  question 
involved,  yet  that  question  was  the  feature  in  Srrdth  v.  Rogers.^ 

A  creditor  of  a  dissolved  firm,  with  knowledge  of  the  dissolution, 
and  that  one  partner  had  assumed  the  debts,  accepted  that  partner's 
note ;  he  became  insolvent,  and  the  creditor  sued  the  firm  for  the 
original  debt  '^  Ueld^  that  neither  the  acceptance  by  the  plain- 
tiff of  the  note  of  one  partner,  nor  the  indulgence  shown  him, 
amounted  to  a  payment,  or  discharged  the  other  partner,  but  that 
plaintiff  was  entitled  to  recover  of  both  partners  the  balance  due 
for  the  original  debt,  on  delivering  up  the  note  to  be  canceled." 
^  It  was  the  duty  of  one  partner  to  see  that  the  other  partner  com- 
plied with  the  engagement  made  with  him  as  to  the  payment  of 
the  debt;  and  the  plaintiff,  knowing  of  this  arrangement,  is  not,  on 

•  %  Lansing,  07.  t  Above  cited  from  17  Jobns. 
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that  account,  to  be  considered  in  default,  for  omitting  to  call  on  one 
]mrtner  until  the  insolvency  of  the  other  partner,  whose  uote 
plaintiff  had  taken." 

A  debt  is  not  paid  by  a  new  proihise,  unless  it  be  so  stipnlaied. 
Tlie  note  in  suit  was  simply  a  further  security,  liquidating  a  book 
account.  Harris  himself  had  no  knowledge  that  it  was  given  bjr 
hts  former  partner. 

In  Cole  V.  Sacketty*  a  firm  dissolved ;  one  partner  assumed  the 
debts,  and  the  creditor  took  the  note  of  the  one  partner  and  giivo 
up  the  note  of  the  firm.  The  note  so  taken  beinji:  unpaid,  tlie 
creditor  sued  the  firm  for  the  original  debt,  and  the  court,  Cowkn, 
J;,  held,  that  these  facts  constituted  no  defense ;  and  various  anthori* 
^ties  are  there  cited  to  sustain  these  views. 

The  weight  of  authority,  and  the  '*  reason  for  the  law,"  appear 
to  be  in  favor  of  plaintiff,  and  that  defendant  Harris,  as  an  original 
debtor,  is  not  exonerated  from  his  liability,  there  being  no  agree- 
anent  to  that  effect. 

The  judgment,  as  to  Harris,  should  be  reversed,  and  a  new  trial 
ordered,  as  to  him,  costs  to  abide  the  event. 

Present  —  Barnabd,  P.  J.,  Taloott  and  Tappkn,  J  J. 

Judgment  reversed,  and  new  trial  ordered  as  to  defendant  Ear- 
rid,  costs  to  abide  the  event. 


THE     BOARD     OF     SUPERVISORS     OF     RICHMOND 
COUNT  r.  Plaintiff,  v.  JOHN  H.  VAN  CLIEF,  Dkfendaot. 

CttBtom — In  etrnfiki  wUk  tMLutt^  cannot  be  prated —  Vctuniarif  jMyMMl—*^ 

fiuudulenUy  obtained,  may  be  reeotered  back. 

Evidence  as  to  a  custom  of  Uie  board  of  supervisoFB  to  allow  its  memben  fi^ 
dollars  per  diem  for  aervices  on  committees,  or  to  pro^e  wliat  such  serrioes  vcrc 
worth,  is  not  admissible  in  an  action  relating  to  such  services.  Section  6,  of 
diaptcr  855,  of  the  Laws  of  1800,  is  conclusive  as  to  their  value. 

Money  fraudulently  obtained  by  a  supervisor,  though  vohintarily  paid,  nay  be 
recovered  back. 

Siipervison  of  Onandoffa  v.  Brigge  (2  Denio,  86)  distinguished ;  Bidkmni  (K  t 
BlUe,  followed. 

•  1  HiU,  516. 
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Thjs  action  was  brought  to  recover  certain  moneys  which  had 
been  paid  to  the  defendant,  a  supervisor  of  Richmond  county,  by 
the  county  treasurer,  upon  bills  audited  and  allowed  by  the  board 
of  supervisors.  On  the  trial,  the  court  directed  a  verdict  in  favor 
of  the  plaintiff,  for  the  amount  received  by  the  defendant  for  hi;? 
services  on  various  committees  of  the  board  of  supervisors. 

The  complaint,  as  to  the  remaining  counts,  was  dismissed. 

Exceptions  were  taken,  on  behalf  of  both  parties,  to  the  rulings 
of  the  court,  and  it  was  ordered  that  the  exceptions  be  heard,  iu 
the  first  instance,  at  General  Term,  and  that  jud|;ment,  meantimq, 
be  suspended. 

Tompkins  WesierueUy  for  the  plaintiff. 

S,  F.  RawHon^  for  the  defendant 

Taloott,  J. : 

This  is  an  action  to  recover  from  the  defendant,  certain  moneys 
which  he  had  received  from  the  treasurer  of  Richuiond  county, 
upon  bills  against  that  county,  which  had  been  made  out  by  him 
against  the  county  for  his  services  as  supervisor  of  said  county,  and 
which  had  been  audited  and  allowed  by  the  board  of  supervisors, 
and  paid  by  the  county  treasurer.  The  charges  in  these  accounts, 
which  were  held  to  be  invalid  at  the  circuit,  were  charges  for 
attendance  at  committee  meetings,  in  addition  to  the  charges  for 
attendance  at  the  general  meetings  of  the  board,  and,  for  which 
attendance  at  committee  meetings,  the  defendant  had  charged  five 
dollars  each ;  and  charges  for  two  trips  to  Albany,  three  days  each, 
charged  at  eighteen  dollars;  and  twenty-five  days,  negotiating 
bonds,  for  which  the  defendant  had  charged  five  dollars  per  day. 
These  charges  purported,  according  to  the  bills  presented  by  tlie 
defendant,  to  be  for  services  rendered  by  him,  as  supervisor;  and 
no  explanation,  as  to  the  character  in  which  the  services  charged 
as  tripe  to  Albany  and  negotiating  bonds,  was  given  or  offered, 
except  that  stated  on  the  defendant's  bills  presented.  By  the 
act  of  1869,*  it  is  enacted,  "  that  ea^h  supervisor,  whose  compeu; 
sation  is  not  specially  provided  for  by  law,  shaL  be  entitled  to 

*  Chapter  855,  §  8. 
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charge  and  receive  three  dollars  per  day  for  each  full  day's  serricei 
during  the  sessions  of  the  board,  besides  mileaore,  now  allowed  by 
law;  but  such  supervisor  shall  not  be  entitled  to  receive  any  other 
compensation  whatever,  except  as  the  same  is  specially  provided 
for  by  law."  As  this  case  appeared  at  the  circuit,  these  charges 
for  attendance  at  committee  meetings,  and  for  attendance  at  Albany, 
and  for  negotiating  bonds,  were  charges  for  the  services  of  the 
defendant,  as  supervisor,  over  and  above  three  dollars^/*  diem  for 
each  day's  full  services  during  the  session  of  the  board ;  and  it  is 
not  claimed  by  the  counsel  for  the  appellant,  that  compensation 
for  such  services  is  specially  provided  by  law.  The  offer  to  prove 
that  it  had  been  the  custom  of  the  board  to  allow  its  members  fire 
dollars  per  diem^  for  services  of  its  men^bers  on  committees,  was, 
of  course,  properly  rejected.  The  act  of  1869  wj»  designed  to 
abrogate  and  forbid  all  such  cudtoms  in  the  future,  where  they  had 
existed  in  the  past.  Neither  was  the  offer  to  prove  that  the  ser- 
vices were  reasonably  worth  the  prices  charged,  admissible.  The 
act  of  the  legislature  is  conclusive  upon  the  subject,  and  does  not 
allow  supervisors  to  pay  themselves  out  of  the  county  funds,  as 
upon  a  qiuintum  meruit. 

The  charges  in  question,  then,  were  not  legal  charges,  in  behalf 
of  the  defendant  against  the  county.  But  they  have  been  adjusted, 
allowed  and  voluntarily  paid,  and  the  general  rule  of  law,  in  rela- 
tion to  moneys  which  have  been  voluntarily  paid  on  a  claim  oi 
right,  and  with  full  knowledge  of  the  facts,  is,  that  such  moneys 
cannot  be  recovered  back ;  and  it  was  expressly  held  by  the  old 
Supreme  Court,  in  the  Supervisors  of  Onondaga  v.  BrU/gs,^  that 
this  principle  applied  with  full  force  to  the  case  of  moneys  which 
Had  been  allowed  and  paid  by  a  board  of  supervisors,  notwithstand- 
ing the  charges  thus  paid  were  not  legal  charges  against  the  connty. 
In  this  case,  however,  T  am  relieved  from  the  consideration  of  this 
question,  since  it  appears  that  the  General  Term  of  this  department, 
in  the  case  of  Richmond  County  v.  EUis^  \  has  held,  that  money 
paid,  under  such  circumstances,  to  a  member  of  the  board  of  super* 
visors,  may  be  recovered  back.  In  the  opinion  delivered  in  that 
ease,  the  principle  intended  to  be  laid  down  is  thns  stated : 

''The  supervisors  of  a  county  have  a  trust  confided  to  tfaenii 

•3Denio,9e.  flia 


ADAMS  V.  IVES.  .  457 


Second  Dbpaktmbnt,  Ma.y  Term,  1874w 


involving  a  faithful  care  and  control  of  the  public  funds  in  the 
oountj  treasary ;  and  the  voting  and  payment  of  unlawful  claims  to 
themselves,  or  to  any  one  of  their  number,  is  a  breach  of  a  high 
trust  and  duty,  and  the  making  up  of  such  claim,  and  the  taking 
the  money  therefor  out  of  the  county  treasary,  when  such  acts  are 
established  by  the  testimony,  justify  the  allegations  of  fraud  in  the 
complaint." 

The  complaint,  in  the  present  case,  in  like  manner,  charges  that 
the  money  of  the  county  was,  in  like  manner,  fraudulently  obtained; 
and  this  case  seems  to  be  fully  covered  by  the  case  of  Hichmond 
Cawnty  v.  EUi».  The  motion  for  a  new  trial  is,  therefore,  denied, 
and  judgment  is  ordered  for  the  plaintiff  on  the  verdict. 

Present  —  Babnabd,  P.  J.,  Tappen  and  Taloott,  J  J. 

If otion  fbr  new  trial  denied,  and  judgment  ordered  for  plaintiff 


"WILLIAM    H.  ADAMS,   Appellant,  v.  JOHN    IVES    Aim 

OTHERS,   EeSPONDENTS. 

Coniraet  for  ptMic  work — SureUeB — SubBtUuUon  qf  other  than  Hum  mentioned  in 

5m2,  qfler  its  aeeepianee —  tohen  not  allowed. 

OominiBflionerB  appointed  to  lay  out,  etc.,  a  pablic  highway,  published  notice 
that  proposals  for  doing  the  work  would  be  received,  and  that  each  estimate  must 
be  accompanied  by  the  consent  of  two  sureties,  who  should  be  satisfactory  to 
the  commissioners,  that  they  would  become  bound  for  the  faithful  performance 
of  the  woric  Plaintiff  put  in  a  bid,  and  named,  as  sureties,  A.  and  B.  This  bid 
wan  accepted  by  the  commissioners.  The  plaintiff  then  applied  to  the  com- 
missionerB  to  substitute,  in  place  of  the  surety  *'B.,*'  one  **D.,"  which,  after 
making  some  inquiry  as  to  '*D.,"  the  commissioners  refhsed  to  consent  to. 
After  notice  to  plaintiff  to  execute  the  contract  and  bond  with  the  sureties 
named  in  the  bid,  and  that  otherwise  his  bid  would  be  considered  as  withdrawn, 
and  after  plaintiff*s  tendering  *'  D."  as  surety  in  place  of  B.,  he  not  being  able 
tc  obtain  B's  consent,  the  comntisslonerB  entered  into  a  contract  with  other 
parties;  whereupon  the  plaintiff  commenced  an  action  in  equity  to  restrain 
the  execution  of  such  contract  and  any  payment  thereunder.  Eeld^  that  the  suit 
eould  not  be  maintained;  that  the  doctrine  that  under  a  contract  to  take  good 
lecurity,  or  a  good  indorsed  note,  the  obligee  is  bound  to  accept  that  Which  ii 
In  fact  correct  within  the  meaning  of  the  contract,  and  cannot  reject  a  tender 
Hun — Vol.  L  68 
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of  performance  from  mere  willfulness  or  whim,  bad  no  application  to  the  case, 
the  only  contract  here  being  to  accept  two  specified  parties,  and  not  to  takeoiy 
responsible  sureties. 

Appeal  from  a  judgment  dismissing  the  complaint. 
The  facts  are  fnlly  stated  in  the  opinion. 

Jafnes  R.  Adama^  for  the  appellant. 
2>.  P.  Barnard^  for  the  respondents. 

Taloott,  J. : 

The  defendants,  Ives,  Wykoff,  Van  Sickeen  and  Palmer,  were 
appointed  by  the  Supreme  Court,  commissioners  to  lay  out,  open 
and  grade  Atlantic  avenue,  in  the  town  of  New  Lots,  Kings  coanty, 
under  an  act  of  the  legislature,  passed  in  1869,  *  which  act  waa 
amended  in  1870.  f  Under  these  acts,  tlie  commissioners,  as  sach, 
were  to  enter  upon  the  lands  taken  for  the  avenue,  and  cause  the 
same  to  be  properly  regulated,  graded,  graveled,  curbed,  etc.,  in  sach 
manner  and  on  such  plans,  as,  in  their  judgment,  should  be  necessa^. 
The  act  contains  no  directions  as  to  any  manner  in  which  they 
shall  contract  for  the  doing  of  the  work,  or  for  any  advertisemeot 
for  proposals.  The  commissioners,  however,  did,  in  November, 
1870,  publish  a  notice,  to  the  effect  that,  for  the  space  of  two 
weeks,  proposals  would  be  received  for  the  regulating,  grading, 
curbing,  guttering  and  preparing  the  avenue,  according  to  certain 
plans  and  specifications  to  be  seen  at  their  office.  The  specifica- 
tions referred  to,  contained  the  following  provisions,  to  wit :  ''  Each 
estimate  must  be  accompanied  by  the  consent,  in  writing,  of  two 
persons,  with  their  respective  place  of  business  or  residence,  who 
shall  be  satisfactory  to  the  commissioners,  so  that,  should  the  con- 
tract be  awarded  to  the  persons  making  the  bid,  they  will,  on  its 
being  so  awarded,  become  bound  as  sureties,  each  and  severally,  in 
the  sum  of  $10,000,  to  insure  the  faithful  performance  of  the 
contract." 

The  plaintiff  put  in  a  bid,  which,  on  the  face  of  it,  purported  to 
be  a  bid  for  furnishing  the  materials  for  the  work  in  question,  and 
named,  as  his  securities,  ^^  William  Miles  and  Samuel  G.  Adanifli 
both  real  estate  owners  in  the  town  of  New  Lots." 

•Seas.  Laws  of  1800,  p.  404.  f  8ess.  Laws  of  1870,  voL  8,  p.  148i 
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The  bid  of  the  plaintiff  was  accepted  by  the  commissioners,  bat 
he  failed  to  procare  the  assent  of  Mr.  Miles  to  become  one  of  his 
sureties.  He  applied  to  the  commissioners  for  leave  to  substitute, 
in  place  of  Mr.  Miles,  as  one  of  his  sureties,  one  Charles  Devlin,  of 
the  citj  of  New  York.  The  commissioners,  after  having  made 
some  investigation  regarding  the  character  and  responsibility  of 
Devlin,  refused  to  consent  to  the  change.  The  plaintiff  then  gave 
notice  that  he  was  ready  to  execute  the  contract,  and  asked  them 
to  specify  a  time  when  it  would  be  convenient  for  him  to  be 
present  with  his  sureties.  The  commissioners  thereupon  notified 
the  plaintiff  that  the  contract  was  prepared  and  ready  for  execution 
at  their  office,  and  notified  him  to  call  at  the  office  of  the  commis- 
sioners with  "  the  sureties  proposed  by  you,  viz. :  William  Miles 
and  Samuel  G.  Adams,  and  sign  the  contract  and  bond,  on  or 
before  the  15th  of  March,  1871 ;  otherwise,  the  commissioners  will 
consider  you  as  having  withdrawn  and  abandoned  your  bid,  and 
the  commissioners  will  award  the  contract  to  some  other  party." 

The  plaintiff,  being  unable  to  procure  Mr.  Miles  to  become  one 
of  his  sureties,  tendered  Mr.  Devlin,  as  such  surety,  in  place  of 
Miles ;  and  thereupon,  after  the  time  specified  in  their  notification 
to  the  plaintiff  had  expired,  the  commissioners  awarded  the  con- 
tract to  the  defendants,  Moore  and  Sturges.  The  plaintiff  there- 
upon commenced  this  suit  in  equity,  to  restrain  the  commissioners 
from  awarding  the  contract  to  any  other  person,  and  from  collecting 
any  money  from  the  town  of  New  Lots,  to  pay  for  doing  the  work, 
and  to  restrain  the  supervisor  of  the  town  of  New  Lots  from  issuing 
the  bonds  of  the  town  of  New  Lots  to  pay  for  the  work,  and  to 
restrain  Moore  and  Sturges  from  doing  the  work  under  the  con- 
tract awarded  to  them.  On  the  trial,  the  complaint  was  dismissed, 
upon  the  ground  that  the  commissioners  were  not  legally  bound  to 
accept  of  Mr.  Devlin  as  a  surety  for  the  performance  of  the  contract 
by  the  plaintiff,  even  though  Devlin  was  sufficiently  responsible. 
Without  conceding  that  a  suit  in  equity  can  bo  maintained  in  such 
a  case,  we  think  that  the  decision  at  the  Special  Term  was  clearly 
right,  upon  the  ground  on  which  it  was  then  placed.  The  author- 
ities relied  upon  by  the  plaintiff's  counsel,  to  show  that,  where 
there  is  a  contract  to  take  ^'  good  security,"  or  "  a  good  indorsed 
note,"  or  when  words  creating  a  similar  obligation  are  used  in  a 
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contract,  the  obligee  is  ))oand  to  accept  that  which,  in  fact,  comeB 
within  the  meaning  of  the  contract,  and  cannot  reject  a  tender  of 
performance  from  mere  willfulness  or  whim,  have  no  application 
to  this  case.  This  ib  not  a  question  of  the  meaning  of  the  terms 
of  a  contract,  or  what  is  a  fair  and  reasonable  compliance  with  it> 
The  only  contract  made  by  the  commissioner  with  the  plaintiflf, 
was  to  accept,  as  sureties,  two  certain,  specified  parties,  and  they 
made  no  contract  to  accept  any  responsible  sureties  who  might  be 
offered.  The  plaintiff  took  upon  himself  the  risk  of  being  able  to 
procure  the  sureties  specified  by  him,  and  there  was  no  obligation, 
whatever,  resting  upon  the  commissioners  to  give  the  contract  to 
the  plaintiff,  except  that  created  by  the  express  terms  of  the  bid 
and  acceptance.  As  the  commissioners  were  under  no  legal  obliga- 
tion to  the  plaintiff,  of  course  he  cannot  maintain  an  action  against 
them,  upon  the  ground  that  they  were  actuated  by  improper 
motives,  in  refusing  to  do  that  which  they  were  not  bound  to  do  bj 
their  contract. 

The  judgment  must  be  affirmed,  with  costs  of  the  appeal. 

Present  —  Babnabd,  P.  J.,  Tappen  and  Taloott,  J  J. 

Judgment  affirmed,  with  costs. 


ELLEN   O'REILLY,    Respondkht,   v.    THE    GUARDIAN 
MUTUAL  LIFE  INS.  CO.,  Appellant. 

Fb^  pf  1^6  inmiranee^  NoUee  and  procfqf  death— tMn  vnieed—Prmniutiii— 

iohare  payabh — AufmU — autkorUif  €f. 

A  policy  of  insurance  was  issued  by  the  defendant  upon  tlie  lives  of  the  pl«in- 
tiff  and  her  husband,  payable  to  the  survivor.  The  plaintifl*B  husband  died, 
Kay  15th,  1872.  On  June  8d,  1S72,  a  letter  was  written  by  the  plaintiff  to  Oe 
defendant,  informing  it  of  the  death  of  her  husband,  which  letter  the  defendiiit 
retained  and  never  demanded  any  further  notice  or  proof  of  death.  EM^  tliat  by 
so  doing  the  defendant  waived  any  insufficiency  or  informality  in  the  notice. 

The  clause  in  policies,  providing  for  preliminary  proofs,  is  intended  to  ftimifib 
reasonable  notice  to  the  company,  and  is  to  be  expounded  liberally  in  fiivor  of  till 
MBored. 

The  policy,  which  was  delivered  in  Rhode  Island,  by  one  Rockwell,  all  ^^ 
of  the  defendant,  provided,  that,  in  case  the  premiums  should  not  be  paid  wlwii 
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due,  It  should  1)e  forfeited  aud  cease  and  detcrmme.  No  place  for  the  imTment 
of  the  premiamB  was  prescribed  in  it,  and  the  agent,  at  the  time  of  delivering  It, 
0idd  that  he  would  come  around  regularly  and  collect  them.  He  did  call  and 
collect  the  first  two  half-yearly  premiums,  but  failed  to  call  for  the  one  payable 
January  7th,  1872,  which  the  plaintiff  was  ready  to  pay,  but  did  not  send  to  the 
oompany  In  New  York,  because  she  was  waiting  for  the  agent  to  call  for  it. 
Rockwell  ceased  to  be  the  agent  of  the  company,  in  August,  1871,  of  which  the 
plaintiff  had  no  notice.  The  policy  provided  that  **  agents  of  the  company  are 
aathoriaced  to  receive  premiums  when  due  *  *  *  but  not  to  make,  alter  or 
discharge  contracts  or  waive  forfeitures."  Meld,  that  the  agent,  acting  as  he  was 
for  a  foreign  insurance  company,  had  an  implied  authority  to  direct  the  assured 
how,  when  and  where,  the  premiums  were  to  be  paid,  and  that  the  company,  hav- 
ing received  the  henefit  of  the  collections  thus  made  by  him,  and  having  never 
required  the  plaintiff  to  pay  the  premium  in  New  York,  was  bound  by  his  acts. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff^  entered  upon 
the  verdict  of  a  jury. 

Wm,  Peety  for  the  appellant.  The  proof  of  death  was  insuffi- 
cient. {Bliss  on  Life  Ins,y  412 ;  Woodfin  v.  Ashevilley  1  Bigelow 
Life  and  Ac.  R.,  626 ;  Hincken  v.  The  MuU  Ben.  L.  Ins.  Ci>.,  60 
N.  T.,  657 ;  Owen  v.  Farmers'  Ins.  Co.<,  57  Barb.,  520 ;  Davis  v. 
Niagara  Ins.  Co.,  49  Me.,  282 ;  Taylor  v.  ^tna  Life  Ins.  Co.,  13 
Gray,  434;  Mason  v,  Harvey,  8  Exeh.,  819.)  Rockwell  had  no 
authority  to  make  the  arrangement  as  to  the  payment  of  premiums. 
(Meclianic^  Bk.  v.  N.  Y.  db  N.  H.  R.  R.,  3  Kern.,  632 ;  Roberir 
mm  V.  Ketchum,  11  Barb.,  655;  Clark  v.  Metropolitan  Bank, 
3  Duer,  249;  Story  on  Agency,  §§  442,  443;  Wall  v.  Hams 
Ins.  Co.j  36  N.  Y.,  157;  Mayor  v.  Brooklyn  Fire  Ins.  Co.,  3 
Abb.  App.  Dec,  251 ;  Boutan  v.  Am.  MtU.  Life  Ins.  Co.^  25 
Ck)nu.,  542.) 

James  Troy,  for  the  respondent.  The  proof  of  death  was  suffi- 
cient ;  if  not,  any  informality  was  waited.  {Miller  v.  Eagle  Life 
and  Health  Ins.  Co.,  2  £.  D.  Smith,  269 ;  Walsh  v.  Washington 
Ins.  Co.,  32  N.  Y.,  442 ;  Talcot  v.  Marine  Ins.  Co.,  2  John.,  136.) 

Tappbn,  J. : 

The  defendants  issued  a  policy  for  $6,000,  upon  the  livea  of 
plaintiff  and  her  husband  Michael,  payable  to  the  survivor,  etc 
And  the  defendants'  liability  being  questioned  on  the  death  of 


462    O'REILLT  V.  GUARDIAN  MUTUAL  LIFE  INS.  CO. 

Skcohd  Departxbnt,  Mat  Term,  1874. 

Michael,  this  action  was  brought,  which  resulted  in  a  judgment  for 
the  plaintiff.  The  questions  presented  on  the  appeal  are,  first, 
whetlier  the  plaintiff  gave  defendants  sufficient  notice  and  proof 
of  death  witliin  the  terms  of  the  policy ;  and  second,  whether  an 
omission  to  pay  the  last  half-yearly  premium,  which  accrued  before 
the  death  of  Michael,  operated  to  furfeit  the  policy. 

The  policy  contained  a  clause,  providing  for  payment  of  the 
money  in  sixty  days  after  due  notice  and  proof  of  death,  after 
deducting  from  the  amount  of  the  policy  any  indebtedness  to  the 
company,  on  account  of  premiums. 

The  plaintiff  gave  the  defendants  the  following  notice : 

Providkncb,  June  3rf,  1872, 

The  Giuirdian  Mutual  Life  Insurance  Company^  New  York : 

I  hereby  inform  you  that  my  husband  Michael  O'Reilly,  whose 
life  was  insured  in  your  office  by  policy  22,016,  died  in  this  city, 
on  the  15th  of  May  last,  fifter  a  sho^  illness. 

Tours,  respectfully, 

ELLEN  O'REILLY. 

The  defendants  were  silent  after  receiving  this  notice.  They 
retained  it  as  notice,  and  did  not  claim  from  plaintiff  any  farther 
notice  or  proof  of  death.  The  policy  does  not  prescribe  any  form 
of  proof,  and  the  plaintiff  would  seem  to  have  relied  upon  the  paper 
as  being  sufficient  ^^  proof  of  death,  and  as  satisfactory  to  the 
company.  The  clause  in  policies,  providing  for  preliminary  proofs, 
is  to  be  expounded  liberally  in  favor  of  the  assured.* 

The  object  of  preliminary  proofs  is  to  furnish  reasonable  info^ 
xnation,  and  the  clause  has  been  liberally  expounded.f  The  defend- 
ants might  have  required  some  other  kind  of  proof  of  the  death  of 
Michael  O'Reilly.  They  failed  to  do  so,  and  must  bo  held  to  have 
waived  it.  f  The  policy  contained  the  following  danse :  **  In  case 
the  premium  shall  not  be  paid  to  the  company,  on  or  before  the 
time  prescribed  for  the  payment  of  the  same,  the  policy  shallthcre- 
npon  be  forfeited,  and  cease  and  determine." 

♦  Wal«U  V.  Washington  Ins.  Co.,  83  N.  Y.,  442 ;  Talcot  ▼.  Marine  Ins.  Coi,  S 
Johns.,  186. 
1 5  Johns.,  817  and  11  Johns.,  259.  }  Yos  v.  Robinson,  0  Johns.  R,  iVL 
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The  contract  was  made  in  Rhode  Island,  the  defendants  acting 
there  bj  their  agent,  one  BockweU.  No  place  for  the  payment  of 
premiums  is  prescribed-  in  the  policy.  At  the  time  of  effecting 
insurance,  or  of  delivering  the  policy,  the  agent  said  that  he  wonid 
come  aronnd  regularly  and  take  np  the  premiaras,  and  otlierwise 
to  tlie  effect  tliat  he  might  sometimes  be  out  west,  ''but  yon  hold 
it  till  I  come."  He  did  call  and  collect  the  two  half  yearly  pre- 
miums, but  did  not  call  for  the  premium  due  January,  1872.  The 
plaintiff  was  ready  to  pay,  but  did  not  send  it  to  the  company's 
office  in  New  York,  because  she  was  waiting  for  Rockwell  to  call 
for  it,  as  he  had  instructed  her.  At  the  foot  of  the  policy  is  this 
clause :  ''Agents  of  the  company  are  authorized  to  receive  premiums 
when  due,  upon  the  receipt  of  an  authorized  officer  of  the  company, 
but  not  to  make,  alter  or  discharge  contracts  or  waive  forfeitures." 
The  defendants  claim  that  the  promise  of  their  agent  to  call  for 
tlie  premiums,  was  a  violation  of  this  clause,  and  not  binding  on 
them,  and  not  available  to  the  plaintiff  as  a  legal  excuse  for  delay 
in  payment  of  premiums.  ♦ 

As  the  policy  did  not  prescribe  any  place  of  payment,  and  was 
made  iu  Rhode  Island,  and  the  company  had  no  office  there,  and 
the  plaintiff  had  been  in  the  habit  of  waiting  for,  and  paying  the 
agent  when  he  called,  the  company  should  have  given  the  plaintiff 
notice  of  any  change  in  their  mode  of  doing  business  in  this* 
respect.  • 

It  was  shown  on  the  trial  that  they  revoked  Rockwell's  agency 
in  August,  1871,  but,  although  it  was  claimed  that  notice  of  such 
revocation  had  been  sent  to  the  plaintiff,  the  proof  fails  in  that 
respect,  and  there  is  no  proof  that  such  notice  was  sent,  as  claimed, 
while  the  plaintiff  testifies  that  she  never  received  it. 

The  question  is,  whether  the  plaintiff  shall  be  prejudiced  by  the 
act  of  the  agent.  He  did  say  he  would  call  for  the  premiums,  and 
he  did  call  regularly,  np  to  a  certain  time.  A  custom  of  the  com- 
pany would  seem  to  be  thus  established,  and  I  doubt  whether 
either  the  act  or  the  language  of  the  agent,  is  to  be  considered  a 
modification  of  the  contract  according  to  its  terms;  and  this  oon- 
clnsion  is  placed  on  two  grounds :  First,  it  is  in  harmony  with 
the  general  features  of  the  business  of  a  foreign  insurance  corpora- 
tion, that  the  pi-emiums  should  be  collected  by  its  agent  at  the 
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place  of  the  making  of  the  contract,  and  that  the  agent  was,  there- 
fore, exercising  an  implied  aathoritj,  in  saying  to  the  assured  how 
and  where  he  would  collect  them,  or  where  they  shonld  be  paid; 
and,  secondly,  the  company  is  presumed  to  have  had  the  benefit  of 
collections  thus  made,  for  the  period  of  a  year  or  more.  Thej 
never  exacted  of  the  plaintiff,  that  she  shonld  pay  them  the  pre- 
miums in  New  York.* 

The  half-yearly  premium  of  $157,  became  due  the  7th  of  January, 
1872. 

O'Keilly  died  ISth  May,  1872.  Rockwell's  agency  was  discon- 
tinued  in  August,  1871.  It  was  not  proved  that  the  plaintiff  had 
notice  of  this  discontinuance,  or  that  any  other  agent  was  appointed 
to  represent  the  company.  The  court  left  it  to  the  jury  to  saj 
whether  the  plaintiff  was  chargeable  with  laches,  in  not  seeking 
out  a  person  to  pay  the  premium  to;  and  if  they  found  her  negli- 
gent in  this  respect,  after  BockwelPs  failure  to  call,  then  that  the 
policy  had  lapsed,  and  she  could  not  recover,  f  No  exception  was 
taken  to  the  charge. 

The  jury  found  for  the  plaintiff.  The  exceptions  to  the  testi- 
mony do  not  appear  to  be  tenable.  The  judgment  should  be 
affirmed,  with  costs. 

Present — Taloott  and  Tappbn,  JJ. 

Judgment  affirmed,  with  costs. 


THE  PEOPLE  EX  eel.  HAWLEY  D.  CLAPP,  Afpellaht, 
V.  LYMAN  FISK  and  others,  Besponbbnts. 

CofUempt — Mandamtu — naeessify  qf  mal  to  wrii  </. 

A  mandamus  having  been  ordered,  requiring  the  l^ational  Tnul  Gomptayto 
pay  to  the  relator  a  certain  sum  out  of  a  flmd  in  its  hands,  the  nme  wii 
attempted  to  be  issued  without  the  seal  of  the  court,  and,  in  this  form,  was  deiif- 
ered  to  the  secretaiy  of  the  company.  Another  claimant  upon  the  same  food, 
having  obtained  and  subsequently  served  in  due  form  a  like  mandamus,  the  same 
baing.  duly  sealed,  the  Trust  Company  paid,  under  the  advice  of  ooonsel,  the 

•  Bohner  v.  Williamsburgh  Ins.  Co.  85  N,  Y.,  788. 
t  Sheldon  v.  Fire  Ins.  Co.,  26  N.  Y.,  460. 
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Bum  required  by  the  second  mandamus,  leaving  insufficient  moneys  in  its  hands 
to  meet  the  full  amount  of  the  relator's  claim,  Beld^  that  the  service  of  a  writ 
of  mandamus  without  a  seal,  is  a  nullity.  EM^  fhrther,  that  the  officers  of  the 
company,  not  having  intended  any  contempt,  but  acting  under  legal  advice,  in 
pursuing  what  they  thought  their  duty,  may  avail  themselves  of  the  merest  tech- 
nical objection  in  proceedings  against  them  for  contempt. 

This  is  an  appeal  from  an  order  of  the  Special  Term  of  Kings 
county,  denying  a  motion  to  punish  Darios  K.  Mangam,  the  presi- 
dent, and  James  Merrill,  the  secretary,  of  the  National  Trust 
Company,  of  the  city  of  New  York  (one  of  the  defendants),  and 
Thomas  L.  Knshmore,  as  for  a  contempt,  in  disobeying  the  manda- 
mus issned  in  this  case. 

James  EmoUj  for  the  appellant. 

e/.  H.  V.  Amoldy  for  National  Trust  Company, 

Winchester  BrUton^  for  Sushmore. 

Taloott,  J. : 

The  mandamus,  ordered  in  behalf  of  the  relator,  ordered  the 
National  Trust  Company  to  pay  to  the  relator,  the  sum  of  $8,750, 
"out  of  the  funds  deposited  by  the  commissioners,"  to  lay  ont 
Uammoneck  avenue,  in  the  eonnty  of  Westchester.  The  relator 
was  one  of  the  claimants  npon  the  fund  so  deposited,  to  the  amount 
Bpecified  in  the  order.  But,  it  seems  that  the  court,  simultaneously 
with  the  ordering  of  the  mandamus  in  behalf  of  the  relator,  had 
ordered  two  other  writs  of  peremptory  mandamus,  one  in  favor  of 
Spencer  and  Hitchcock,  and  another  in  favor  of  Mary  A.  Dingee, 
who  were  also  claimants  upon  the  fund  so  deposited,  ordering  the 
payment  of  specific  amounts  in  each  ease,  out  of  the  moneys  so 
deposited.  The  total  amount,  so  ordered  to  be  paid  by  the  three 
writs  of  mandamus,  was  more  than  sufficient  to  exhaust  the  entire 
amount  of  the  fund,  so  on  deposit  with  the  Trust  Company.  The 
company  first  paid  the  amount  of  the  claim  of  Mary  A.  Dingee, 
by  the  consent  of  the  relator  in  this  case.  It  then  paid  the  amount 
ordered  to  be  paid  by  the  mandamus  in  favor  of  Spencer  and 
Hitchcock,  and  the  balance  of  the  fund,  amounting  to  $4,560.85, 
it  has  paid  over  to  the  relator.  It  appears  that  the  Trust 
Company  had  and  claimed  no  interest  in  the  fund,  but  as  mere 

Hon— Vol.  I.  69 
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depositaries ;  and  it  is  shown  by  the  affidavit  of  Mr.  Nicholl%  who 
appeared  as  the  counsel  for  the  Trust  Company,  on  the  return  of  the 
orders  to  show  cause  why  a  peremptory  mandamus  should  not  issue 
in  each  of  the  three  cases,  which  were  all  returnable  at  the  same 
time,  that  he  then  stated  to  the  court  in  behalf  ot  the  Trust  Com- 
pany, that  there  were  not  sufficient  funds  in  the  hands  of  the 
Trust  Company,  to  pay  all  the  three  claims.  Why  the  whole 
amount  claimed  by  each  of  the  claimants,  was  ordered  to  be 
paid  by  the  Trust  Company,  instead  of  a  jpro  rata  proportion, 
does  not  appear.  Possibly,  the  orders  were  so  entered,  through 
inadvertence  on  the  part  of  the  clerk  or  the  attorneys.  At  all 
events,  the  orders  were  made,  that  a  mandamus  issue  in  each  case, 
requiring  the  Trust  Company  to  pay  to  each  of  the  three  claimaots, 
the  full  amount  of  the  claim  in  each  case.  Yet  it  clearly  appears 
that  no  more  was  intended  to  be  required  of  the  Trnst  Company, 
than  the  payment  of  the  amount  so  on  deposit  with  it  As  the 
orders  were,  that  the  mandamus  should  require  the  payments  to 
be  made  out  of  the  moneys  so  on  deposit  with  the  Trust  Compaay, 
the.  company  not  having  paid  the  relator  in  full,  he  made  this 
motion  that  the  president  and  secretary  be  punished  as  for  a  con- 
tempt. It  appears  that  the  mandamus,  in  favor  of  the  relator,  was 
attempted  to  be  issued  without  a  seal  of  the  court,  and,  ia  this 
form,  was  delivered  to  James  Merrill,  the  secretary  of  the  Trust 
Company,  on  the  evening  of  the  2d  day  of  September,  1873,  on 
which  day,  all  the  orders  for  the  three  writs  of  mandamus  were 
granted,  but  no  demand  for  payment  was  then  made*  The  writ  in 
favor  of  Mary  A.  Dingee,  was  served  the  same  evening,  and  the 
order  and  writ  in  favor  of  Spencer  and  Hitchcock;,  were  served 
about  nine  o^clock  the  next  morning.  A  peremptory  demand  hav- 
ing been  made  in  behalf  of  Spencer  and  Hitchcock,  with  the  ser- 
vice of  the  writ  in  their  behalf,  and  their  attorney  claiming  that 
the  service  of  a  writ  without  a  seal,  in  behalf  of  the  relator,  was 
ineffectual,  and  objecting  to  the  payment  of  the  relator  before 
Spencer  and  Hitchcock  had  been  paid,  the  officers  of  the  Trust 
Company  advised  with  their  counsel,  and,  being  advised  by  him 
that  under  the  circumstances  they  were  bound  to  pay  the  amount 
specified  in  the  writ  in  favor  of  Spencer  and  Hitchcock,  no  sealed 
writ  of  mandamus  then  having  been  served  under  the  order  direct- 
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iifg  the  mandamus  to  issue  in  behalf  of  the  relator,  they  did  so. 
Tlie  insufficiency  of  the  fund  for  the  payment  of  all  the  claims  in 
full,  and  the  objection  that  the  writ  attempted  to  be  served  in 
behalf  of  the  relator  was  without  a  seal,  were  communicated  to  the 
relator,  who  was  present  at  the  office  of  the  Trust  Company,  and 
it  was  then  agreed  that  the  counsel  for  the  Trust  Company  should 
take  further  time  to  consider  the  matter  till  one  or  two  o'clock  of 
the  same  day ;  with  which  arrangement,  as  stated  by  the  officers  of 
the  Trust  Company,  all  the  parties,  including  the  relator,  appeared 
to  be  satisfied.  It  further  appears  that  after  further  considering  the 
matter,  and  taking  additional  advice,  the  counsel  of  the  Trust 
Company  did,  between  one  and  two  o'clock  of  that  day,  advise  the 
company  that  it  was  bound  to  pay  the  amount  called  for  by  the 
Spencer  ahd  Hitchcock  writ,  which  it  accordingly  did,  the  amount 
thus  paid  being  $6,500.  The  affidavits  of  Merrill  and  Mangam 
show  that  the  company  stood  indifferent  between  the  claimants  in 
the  several  writs,  and  acted,  throughout,  under  the  advice  of  counsel, 
and  with  the  desire  and  intention  to  obey  the  mandates  of  the 
court,  in  such  manner  as  they  were  required  by  law.  No  sealed 
writ  of  mandamus,  in  behalf  of  the  relator,  was  ever  served  upon, 
or  exhibited  to,  any  of  the  parties  now  proceeded  against,  or  to 
any  officer  of  the  company,  until  after  the  payment  in  pursuance  of 
the  mandate  of  the  writ  in  behalf  of  Spencer  and  Hitchcock,  and,  so 
far  as  appears,  no  such  writ  was  ever  sealed,  till  after  such  payment. 

The  motion  appealed  from,  was  denied,  upon  the  ground  that  the 
service  of  the  writ,  in  behalf  of  the  relator,  without  a  seal,  was  a 
nullity. 

We  are  of  the  opinion  that  the  decision  at  the  Special  Term  was 
correct. 

A  seal  is  necessary  to  a  writ  of  mandamus.*  By  the  judiciary 
act  of  1847,  section  67,  it  is  provided  that  no  process,  signed  by 
the  attorney,  solicitor  or  party  by  whom  issued,  except  such  as  shall 
be  issued  by  special  order  of  the  courts  shall  be  deemed  void  or 
voidable,  by  reason  of  having  no  seal,  or  a  wrong  seal  thereon.  The 
same  distinction  between  writs  issued  at  the  option  of  the  party,  and 
those  which  required  special  allowance,  had  previously  existed  as 

•  Bouvier'B  Law  Die,  Writ;  Barrill's  Law  Die,  Writ;  2  Crary'a  Prac  8p.  Pro , 
eS;  2RS..277,  §a 
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to  the  use  of  seals,  which  the  clerks  of  the  court  were  anthorized 
to  issue  in  blank.  These  could  not  be  affixed  to  writs  reqniriDg 
allowance,  but  the  latter  must  be  specially  sealed.*  Tbus,  the 
legislature  has  seen  fit  to  provide  that  a  writ,  specially  authorized 
by  the  court,  must  be  specially  sealed,  and  it  seems  to  follow,  that 
such  a  writ,  without  any  seal,  is  not  sufficiently  authenticated 
Hocording  to  law,  to  be  the  basis  of  proceedings  for  contempt;  and 
it  is  held  that  an  officer,  acting  under  a  process,  without  a  seal, 
which  the  law  requires  to  be  scaled,  is  a  trespasser,  f  The  proper 
mode  of  service  of  a  writ  of  mandamus,  where  there  are  several 
defendants,  is  by  showing  the  original  writ  under  the  seal  of  the 
court,  and  delivering  a  copy.  X  ^o  Buch  service  was  made  in  this 
case.  The  Court  of  Chancery  has,  it  is  true,  held,  in  many 
instances,  that  the  mere  knowledge  that  an  injunction  has  been 
issued  by  it,  forbidding  the  doing  of  certain  acts,  is  sufficient  on 
which  to  found  a  proceeding  for  contempt  against  a  party  having 
such  knowledge,  and  without  a  personal  service  of  the  writ  under 
seal.  But,  so  far  as  we  understand,  this  stretch  of  power  has  not 
been  adopted  in  the  courts  of  law,  and  in  reference  to  writs  iasoed 
under  the  common  law. 

But,  aside  from  these  considerations,  it  seems  quite  manifest  that 
no  contempt  of  the  court,  or  disobedience  of  its  process,  was  intended. 
On  the  contrary,  the  officers  of  the  company  intended  to  obey  the 
commands  of  the  court.  Those  commands  could  not  be  literally 
complied  with,  and  they  acted  upon  careful  legal  advice  in  pursuing 
what  they  thought  their  duty ;  and,  under  such  circumstances,  the 
merest  technical  objection  is  available  against  a  proceeding  for 
contempt. 

The  return  of  the  defendant  Bushmore  shows  a  compliance,  on 
his  part,  with  the  mandate  of  the  writ,  and  it  does  not  appear  that 
the  relator  has  sufiered  anything  by  any  delay  in  the  signing  of  the 
check  by  Bushmore. 

The  order  appealed  from  must  be  affirmed,  with  ten  dollars  coats. 

Present  —  Babnabd,  P.  J.,  Tappeic  and  Taloott,  JJ. 
Order  affirmed,  with  ten  dollars  costs. 

•  Graham's  Pr. ,  120.  f  HiUett  y.  Baker,  42  Barb.,  21S,  and  csbob  ctted. 

t  Tapping  on  Mandamus,  880;  2  Crary*B  Prac.  8p.  Pro.,  68. 
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ALEXANDER    MoCUE,    Respondent,   v.  THE    TRIBUNE 
ASSOCIATION  AND  JOHN  DOE,  Appellants. 

PraeUce — BxparU  examination  qf  witne$t  btfare  rrferee — HqIU  of  adverm  party  to 
dgeei  to — AppeanMceqf  witness  —  when  waiver  qfolijeetion  toreguiariJty  ofpaperu, 

A  party  cannot  interfere  to  prevent  the  procuring  of  an  ev  parte  affidavit  by 
his  adversary.  Objection  to  the  contents  of  the  affidavit,  or  to  the  mode  of  pro- 
coring  it,  must  be  made  when  the  affidavit  is  sought  to  be  used.  The  witness 
having  appeared,  and  having  submitted  to  the  examination  without  objectiou 
hdi^  that  it  was  afterward  too  hite  for  him  to  initiate  proceedings  to  set  aside  the 
order,  on  the  ground  of  the  insufficiency  of  the  affidavit  on  which  it  was  granttd. 

Appeal  from  an  order,  denying  a  motion  to  vacate  and  set  aside 
a  prior  order,  appointing  a  referee  to  take  the  affidavit  or  deposi- 
tion of  William  F.  O.,  Shanks,  and  also  directing  the  said  Shank9 
to  appear  before  said  referee  and  make  such  affidavit  or  deposition. 

This  was  an  action  of  libel  brought  against  the  defendants,  to 
recover  damages  for  an  article  published  in  the  New  York  Tribune. 

The  plaintiff,  being  informed  that  Shanks  knew  who  was  the 
author  of  the  article  complained  of,  with  a  view  to  discover  the 
real  name  of  the  writer,  and  to  make  a  motion  to  amend  his  papers 
by  substituting  such  name  for  John  Doe,  obtained  an  order  appoint- 
ing a  referee  to  take  the  affidavit  of  Shanks,  to  be  used  on  the 
motion  to  amend,  Shanks  having  previously  refused  to  make  an 
affidavit  voluntarilv. 

The  witness  appeared  before  the  referee  and  submitted  to  the 
exan)ination,  but  refused  to  answer  certain  questions.  Subsequently, 
the  defendant  and  Shanks  moved  to  vacate  the  order  of  reference, 
which  motion  was  denied,  and  this  appeal  was  taken. 

Cameliua  A.  RunJde^  for  the  defendant. 

A.  J.  Dittmhoefer,  for  William  F.  G.  Shanks.  The  plaintiff 
cannot  compel  the  discovery  of  the  name  of  a  person,  against  whom 
he  proposes  to  bring  a  suit  for  libel.  {Opdyke  v.  Marble^  44  Barb., 
64 ;  2  Story's  £q.  Jur.,  §  1494.)  The  motion  is,  in  effect,  a  dis- 
covery. No  fact  in  controversy  between  the  parties  ia  sought. 
The  plaintiff  seeks  to  find  out  whom  to  sue. 
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Traoeyj  CaUin  ih  Brodheadj  for  the  plaintiff.  Section  401  of 
the  Code  is  appropriate.  The  order  was  ex  parte.  {Erie  Ilailway 
V.  Vhamplaifiy  35  How.,  74 ;  Erie  Railway  v.  OovM^  14  A  bb.,  N. 
S.,  280 ;  Brooks  v.  SchuUzy  5  Eobt.,  657.)  An  ex  parte  order  ia 
not  appealable.  {Savage  v.  Belyea^  3  How.,  276;  Lindsay  v. 
Sherman^  5  How.,  308.)  Tlie  defendant  cannot  object,  until  tlie 
affidavit  is  offered.  {Brooke  v.  SchuUz^  5  Bobt.,  659.)  The  witoess 
has  appeared  and  been  examined,  and  he  cannot  now  appeal.  {Erie 
liailway  v.  Champlain^  35  How.,  74 ;  Clafli/n  v.  Farmer^  Bankj 
25  N.  Y.,  293. 

Talcott,  J. : 

The  motion  to  vacate  the  order,  appears  to  have  been  made  bj 
the  Tribune  Association,  as  a  defendant,  and  by  the  witness  Shanks. 
The  Tribune  Association  had  no  right  to  move  to  vacate  the  order 
for  an  ex  parte  examination  of  the  plaintiff's  witness.  There  is  no 
mode  by  which  a  party  can  interfere  to  prevent  the  procnring  of 
an  ex  parte  affidavit  by  his  adversary.  The  witness  might  volun- 
tarily appear  before  the  referee  and  make  the  affidavit,  and,  if  so, 
he  might  waive  any  irregularity  or  want  of  power  in  the  proceed- 
ings to  procure  his  attendance. 

The  affidavit  is  ex  parte^  and  may  or  may  not  be  used  in  the 
case.  If  there  is  anything  in  the  contents,  or  in  the  mode  of  pro- 
curing the  affidavit,  to  which  the  defendant  can  lawfully  object,  his 
objection  must  be  made  when  the  affidavit  is  sought  to  be  used 
against  him.* 

The  witness  Shanks  also  moved  to  vacate  the  order,  and  he  appeals 
from  the  decision  of  the  Special  Term.  It  appeared,  on  the  motion, 
that  Mr.  Shanks  appeared  before  the  referee,  attended  by  counsel, 
at  the  time  and  place  named  in  the  subpoena  served  upon  him,  and 
then  and  there,  without  any  objection  to  the  validity  or  regularity 
of  the  subpoena,  or  the  order  under  which  it  was  issued,  submitted 
to  examination,  which  had  been  closed  before  any  notice  of  an; 
motion  to  vacate  the  order  appointing  the  referee  was  given.  We 
think  it  was  too  late  for  the  witness,  after  having  volnnturilf 
appeared  and  submitted  to  examination,  to  take  exception  to  the 
proceedings  to  procure  his  attendance  for  that  purpose.     The  onl; 

•Brooks  V.  Schultz,  5  Rob.,  656. 
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interference  with  any  right  of  the  witness,  which  was  attempted 
by  the  order  which  he  moved  to  vacate,  was  in  that  portion  of  the 
order  which  directed  him  to  appear  for  the  purpose  of  the  examina- 
tion. Any  objection  to  the  order,  on  this  account,  was  waived  by 
his  voluntary  appearance,  without  objection.  This  precise  point 
appears  to  have  been  decided  in  the  case  of  The  Erie  liailway  v. 
Champlain^  *  where  it  was  held  that,  after  the  witness  had  appeare<l 
before  a  referee  appointed  under  section  401,  and  submitted  to  a 
partial  examination,  it  was  too  late  to  move  to  vacate  the  order 
appointing  the  referee,  on  the  ground  that  the  aflSdavit  on  which 
the  order  was  made,  did  not  present  a  case  authorizing  the  granting 
of  the  order.  This,  though  a  Special  Term  decision,  was,  we  think, 
in  conformity  to  the  rule  in  similar  cases.  There  is  no  point,  as  to 
the  propriety  of  any  questions  put  to  the  witness,  before  us,  and  we 
intend  to  decide  nothing  on  that  subject,  only  the  proposition,  that, 
after  a  witness  ha^  appeared  and  submitted  to  an  examination,  with- 
out objection,  before  a  referee  appointed  for  that  purpose,  it  is  too 
late  for  him  to  initiate  proceedings  for  the  purpose  of  setting  aside 
the  order,  on  the  ground  of  the  insuiScieucy  of  the  affidavit  on 
which  it  was  granted.  The  order  appealed  from  is  affirmed,  with 
ten  dollars  costs. 

Present  —  Babkabd,  P.  J.,  Tappen  and  Taloott,  J  J, 

Order  affirmed,  with  ten  dollars  costs. 


HERVEY  ROCKWELL,   Respondent,  v.  ALFRED 

LAWRENCE,  Appellant. 

EMenoB — AdmMbHitif  qfaamrd  t»  prtfw  ownenntp  <jf  ffooeU^  ^  an  action  to  rtoowr 

the  pried  qf  thein. 

The  defendant  having  bought  certain  hay  of  one  Seymour,  title  to  the  same 
was  claimed  by  plaintiff;  The  claims  of  plaintiff  and  Seymoar  were  submitted 
to  arbitration,  and  the  title  to  the  hay  was  awarded  to  plaintiff.  HM^  that  the 
award  was  properly  admitted  in  evidence,  to  establish  title  in  the  plaintiff,  in  au 
action  brought  by  him  against  the  defendant  to  recover  the  pi  co  of  the  hay. 

» 

•  85  How.,  74. 
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Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on 
the  report  of  a  referee. 

Tills  action  was  brought  to  recover  the  price  of  certain  hay,  sold 
to  the  defendant  bj  one  Seymour,  who  worked  plaintiff's  farm 
under  an  agreeinent,  by  which  he  was  to  have  a  certain  sliare  of 
the  products.  Title  to  the  hay  sold,  was  claimed  by  the  plaintiff, 
and  the  claims  of  Seymour  and  plaintiff  were  submitted  to  arbitra- 
tion! The  arbitrators  determined  that  plaintiff  was  the  owner,  and 
notice  of  the  award  was  given  to  the  defendant.  The  action  was 
referred  to  a  referee,  who  reported  in  favor  of  the  plaintiff.  Judg- 
ment was  entered  upon  the  report,  and  the  defendant  appealed  from 
the  same. 

Mundy  <&  Stouty  for  the  respondent, 

WiUiam.F.  Purdy^  for  the  appellant,  , 

Barnard,  J. : 

The  plaintiff  and  one  Seymour  made  an  agreement,  by  which 
Seymour  agreed  to  work  plaintiff's  farm  for  one  year  from  Ist 
April,  1865.  Seymour  was  to  have  one-third  of  the  products  for 
his  labor,  and  was  to  have  one-third  of  the  hay  which  should  be 
left  in  the  spring  of  1866,  after  leaving  as  much,  and  as  good  hay, 
as  he  received  from  plaintiff  at  the  commencement  of  the  lease. 
Just  before  the  termination  of  the  year,  in  March,  1866,  Seymour 
sold  the  hay  to  defendant.  Plaintiff  claimed  the  hay.  Upon  this 
state  of  facts,  plaintiff  and  Seymour  agreed  to  submit  the  question 
to  two  arbitrators;  and  these  arbitrators  determined  that  Seymour 
had  had  all  he  was  entitled  to,  under  the  lease  or  agreement,  and 
that  plaintiff  was  entitled  to  collect  the  proceeds  of  sales,  made  bj 
Seymour.  The  defendant  was  notified  of  this  award.  Upon  the 
trial,  the  plaintiff  offered  in  evidence,  the  award  as  between  plain- 
tiff and  Seymour.  The  defendant  objected  to  this  award,  as  not 
binding  him.  The  evidence  was  received;  and  this  presents  the 
only  question  raised  on  this  appeal.  I  think  the  evidence  was 
admissible.     The  plaintiff  had  proven  his  title  to  the  hay.    It  was 

'sed  on  his  farm.  Seymour  was  to  have  one-third  of  what 
lined,  after  making  good  the  old  hay  of  the  precedin^^  year. 
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If  he  bAd  produced  a  bill  of  Bale  of  the  bay  from  Seymour  to  him, 
it  would  bave  been  evidence  of  title  in  plaintiif.  The  award  was 
offered  for  the  same  purpose,  and  bad  the  same  effect.  As  between 
plaintiff  and  Seymour,  plaintiff  owned  the  hay.  The  award  con- 
clasiTely  established  this  as  against  Seymour,  and  in  favor  of  plain- 
tiff.  The  defendant  had  no  interest  in  the  question  of  ownership, 
and  could  not  have  been  made  a  party  to  the  arbitration.  lie  was 
simply  to  pay  the  true  owner,  and  the  award  established  that,  as  to 
the  rival  claimants. 
The  judgment  should  be  affirmed,  with  costs. 

Present — ^Basnabd,  P.  J.,  Taloott  and  Tapprn,  JJ« 

Judgment  affirmed,  with  costs. 


Ik  the  Mattbe  of  thb  PBrrmoN  of  VEEDER  G.  THOMAS, 

ASSIONEE,   ETO.,   FOB  THB    DiSTUIBUTION  OF   GkBTAIN   MoNEYS  IN 

THB  Uands  of  the.  County  Tbeasubeb  of  Kings  County,  Abis- 
INO  ON  A  Sale  in  PABrmoN. 

Wm — Saleqf  real  ettcUe  under  decree  in  partition  tuit — when  proeeedi  toiU  be  eon- 

mdered  ae  redU/jf, 

An  interest  in  certain  real  estate  was  devised  to  one  R  for  life,  with  remainder 
OTer  to  her  children.  While  the  children  were  still  infants,  the  real  estate  was 
sold  nnder  a  decree  in  a  suit  for  partition,  instituted  by  one  of  the  other  tenants 
in  coniinon.  Eel4^  that  the  estate  of  the  infants  was  not  changed  by  the  sale,  and 
that  thehr  interest  in  the  proceeds  was  to  be  regarded  as  realty,  and  not  as  per- 
sonalty. 

Distinction  drawn  between  the  effect  of  a  sale  under  the  proyisions  of  a  wiU 
and  a  sale  had  under  a  decree  in  partition. 

Appbal  from  an  order  affirming  the  report  of  a  referee. 
The  facts  appear  in  the  opinion. 

Ediovn  T.  Hicej  for  the  appellant. 

Wm.  Henry  Anthon^  for  the  respondent 

Tapfen,  J. : 

Mrs.  Haff  died  in  the  year  1832,  seized  of  an  undivided  interest 
n  real  estate,  and  leaving  a  will,  devising  the  income  of  the  same 
IIuN— Vou  1.  60 
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for  life,  to  lier  daughter,  Mrs.  Rjder ;  the  remainder  over  to  Mrs. 
Syder^B  childi'en. 

The  executors  were  empowered,  with  Mrs.  Ryder's  consent,  to  be 
signilied  in  writing,  under  seal,  and  attested  by  two  or  more  wit- 
nesses, to  sell  any  of  the  real  estate,  and  to  invest  the  proceeds  in 
the  pnrohasc  of  other  real  estate,  and  on  bond  and  mortgage;  and 
Mrs.  Ryder  was  to  have  the  income  produced  by  such  property,  80 
parcliased,  or  that  produced  by  the  bonds  and  mortgages,  in  which 
the  proceeds  might  be  invested.  It  was  further  provided  as  fol- 
lows :  ^^  From  and  immediately  after  the  decease  of  my  said  daugh- 
ter, the  real  estate  so  purchased  and  the  nioneys  put  out  at  interest 
on  bond  and  mortgage,  shall  go  to  the  children  of  my  said  daugh- 
ter, share  and  share  alike,  and  to  their  heirs,  executors,  administra- 
tors and  assigns,  forever." 

The  real  estate  was  not  sold  under  the  power  of  sale ;  the  consent 
in  writing,  to  the  executors,  was  not  given.  A  partition  suit  was 
brought  by  Peter  Conover  and  others,  after  Mrs.  Haff 's  death,  in 
which  action  her  devisees  were  made  parties.  A  decree  was  made 
in  chancery,  October  7,  1834,  whereby  the  rights  of  the  several 
pai1;ies  were  determined,  and  it  was  adjudged  that  tlie  defendants 
(infants),  Aletta  Ryder,  Anthony  Ryder,  Sarah  Ryder,  Margaret 
Ryder,  and  Catharine  Ryder,  were  each  seized,  in  fee,  of  one-tenth 
of  certain  of  the  estate,  subject  to  the  life-estate  of  their  mother, 
Sarah  Ryder.  As  to  the  other  estate,  set  forth  in  the  decree,  they 
were  each  adjudged  to  be  seized,  in  fee,  of  one-twentieth  part,  sub- 
ject as  aforesaid.  The  premises  were  sold  and  the  proceeds 
brought  into  court,  and  subsequently  invested  from  time  to  time, 
and  finally  came  to  the  hands  of  the  county  treasurer,  who  now 
holds  $5,090,  for  the  distribution  whereof  this  proceeding  is  brought 

It  appears  that  Mrs.  Ryder  was  twice  married,  and  died  in 
November,  1858,  leaving,  by  her  first  husband,  the  five  children 
above  named,  and,  by  her  second  husband,  Daniel  Richards,  twc 
children,  to  wit,  Elvira  and  Daniel  Richards. 

Elvira  became  the  wife  of  Henry  P.  Bradley ;  she  died  intestate 
November  17,  1861,  without  issue  or  descendant,  and  leaving  bei 
husband  surviving.  He  took  administration  of  her  estate,  and,  ai 
husband  and  administrator,  he  assigned  to  the  petitioner  the  share 
which  he  claimed  to  belong  to  Elvira,  in  the  moneys  aforesaid. 
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It  is  agserted  by  the  petitioner,  that  the  moneys,  by  and  on  the 
sale  of  the  realty,  became  personalty,  and  that,  as  such,  the  husband 
of  Elvira  is  entitled  thereto. 

On  the  tenth  of  October,  1859,  the  Supiemo  Court  made  au 
order,  coniinniDg  the  report  of  B.  D.  SillinniBn,  referee,  and  set- 
ting forth  that  Elvira  Bichards  was  entitled,. undbr  the  will  of  Mrs. 
Haff,  to  one-eeventh  of  the  fund  then  in  court;  scch  ono-Beventh, 
to  wit,  $5,090,  to  be  passed  to  the  credit  of  Elvira,  and  the  inter- 
eet  to  be  paid  to  her  general  guardian. 

On  the  petition  in  the  pending  proceeding,  a  refei*eu2e  was 
ordered  to  George  G.  Reynolds,  Esq.,  who  reported  thereon.  The 
report  was  confirmed  by  order.  May  21,'  1869,  and  the  fund  awarded 
to  the  brothers  and  sisters,  both  of  the  whole  and  half  blood  of 
Elvira  Bradley,  as  her  heirs-at-law.  The  petitioner  filed  exceptions 
to  the  report,  which  exceptions  were  overruled,  and  he  now  brings 
this  appeal. 

It  is  to  be  observed  that  the  fond  arose  from  the  sale  of  tho 
realty,  under  a  decree  in  partition,  and  that  the  sale  was  not  made 
pursuant  to  any  will,  or  by  the  surroirate's  order  for  the  payment 
of  debts ;  *  hence,  the  rule  in  KdUU  v.  Eathbun^  f  and  kindred 
cases,  that  a  sale,  under  the  provisions  of  a  will,  converts  the  pro« 
oeeds  of  realty  into  personalty,  does  not  apply. 

The  disposition  of  the  land  of  infants  by  means  of  a  salo  nnuor 
the  statute,  or  in  partition,  does  not  change  the  character  of  thb 
estate ;  %  and  this  view  of  the  law  is  repeated  in  Ilorion  v.  McCcyy  ^ 
and  in  Sweezy  v.  Thayer. \ 

The  controlling  feature  in  the  present  case  is  this :  the  power  of 
sale  to  the  executors  of  Mrs.  Haff,  is  not  unqualified ;  it  is  made 
dependent  on  a  written  consent  to  be  signed  and  sealed  by  her 
daugliter,  the  life  tenant,  in  the  presence  of  two  or  more  credible 
witnesses.  This  restriction  upon  the  power  of  sale,  with  the  non- 
exercise  of  that  power,  prevents  the  conversion  of  the  realty  into 
personalty,  which  has  been  argued  to  result  from  the  mere  force  of 
an  absolute  power  of  sale  contained  in  a  will. 

•  8  R  S.  (8d  ed.),  173.  •    f  ^  Pstge,  102. 

%  Davison  v.  Defreest   8  Sand.  Ch.  R ,  456;  8  R  8.,  (5th  ed.;  41. 

6  47  K.  T.,  21.  1 1  Duer,  286 
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Tlie  order  appealed  trom  Blioold  be  affirmed^  with  ten  dollAn 
costs. 

Present — ^Babnabd,  P.  J.,  Talooit  and  Tappen,  JJ. 

Order  afiSrmed,  with  ten  dollars  costs. 


WALDO  HUTCHIN8  and  awothkb,  Plaintiffb,  v.  SARAH 
M.  G.  MERRILL  Aim  ANOTHSBy  Exbodtbixes,  xto. 

WiU^Betiduaiiy  Ugatea—no  itU&reit  in  ihs  estate  urUapHor  l^ffateee  aire  pad. 

The  defendants*  testator  devised  all  his  estate,  both  real  and  perBonal,  to  tnt* 
tees,  to  apply  certain  portions  of  the  rents,  issues  and  profits  thereof  to  the  we 
of  i>erBons,  named  in  his  will,  during  the  life  of  his  wife;  and  directed  thtt,  opoo 
her  death,  the  residue  of  the  estate  should,  after  the  payment  of  certain  spedfic 
l^acies,  be  divided  between  the  piaintiffs*  assignors.  A  portion  of  the  lenfeB 
being  undisposed  of  by  the  will,  the  plaintiffs  applied  to  have  the  accumulstioD 
paid  over  to  them.  JSUtf,  that  they  were  not  entitled  to  receive  it;  that  it  did  scrt 
appear  that  upon  the  division  of  the  estate  and  the  payment  of  the  specific  kgb- 
cies,  there  would  be  any  residue  to  which  the  plaintiiZs  would  be  entitled. 

A  controversy  submitted  without  action,  pursuant  to  section  87S 
of  the  Code  of  Procedure,  to  obtain  a  judicial  construction  of  por 
tions  of  the  last  will  of  Eli  Merrill,  deceased. 

The  testator  died,  in  1855,  seized  of  certain  real  estate,  situated 
in  New  York  and  Brooklyn.  By  his  will,  he  devised  all  his  estate, 
both  real  and  personal,  to  trustees,  to  apply  the  rents,  profits  and 
income  thereof  to  certain  purposes,  therein  specified,  during  the  life 
of  his  wife,  and  directed  that  upon  her  death,  all  his  estate,  not 
therein  otherwise  disposed  of,  be  sold,  or  be  divided  amon^s^  certain 
persons,  in  the  proportions  thereinafter  specified,  as  a  majority  of 
his  executors  and  pecuniary  legatees  might  then  agree  or  deter- 
mine; and  after  the  payment  of  these  legacies,  he  devised  the 
residue  of  his  estate  to  his  brothers,  and  certain  nephews  and  nieces 
named  in  the  will.  A  portion  of  the  rents  of  the  real  estate  beiug 
undisposed  of  by  the  will,  the  plaintifiFs,  who  were  the  assignees  of 
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tlie  residuary  legatees,  claimed  to  be  entitled  to  the  aecnmulation 
in  tlie  hands  of  the  defendants,  and  brought  this  action  to  recover  it. 

Waldo  JButchinSy  for  the  plaintiffs. 

Edgar  M.  CvUen,  for  the  respondents. 

Tappen,  J.: 

This  is  a  controversy  submitted  without  action,  for  the  determi* 
nation  of  certain  questions  arising  from  the  provisions  of  the  will 
of  Eli  Merrill,  deceased. 

There  is  in  the  hands  of  the  executrixes,  an  accumulation  of  sur- 
plus rents  of  realty,  which  accumulation  the  will  does  not  in  terms 
dispose  of.  It  is  now  claimed  on  behalf  of  the  plaintiffs,  that  these 
rents  follow  the  disposition,  made  by  the  will,  of  the  residuary 
estate,  and  that  this  residuary  estate  goes«  on  the  death  of  the 
widow,  to  certain  persons  named  in  the  will,  and  that  they  are  enti- 
tled to  immediate  distribution  of  such  rents.  The  widow  is  still 
living.  After  her  death,  the  will  provides  that  the  estate  shall  be 
sold,  or  divided  in  the  proportions  hereinafter  specified,  as  a 
majority  of  the  executors  and  pecuniary  legatees  may  then  agree 
and  determine ;  and  such  division  of  the  estate  or  distribution  of 
the  proceeds  to  be  made  as  follows : 

$10,000,  or  the  value  thereof,  to  Eliza  L.  Thayer,  a  niece ; 
5,000,  or  the  value  thereof,  to  an  adopted  daughter ; 
5,000,  or  the  value  thereof,  to  a  niece ; 
500,  or  the  value  thereof,  to  a  niece ;  and 
500,  or  the  value  thereof,  to  another  niece. 

An  estate  of  the  value  of  $21,000,  will  therefore  be  required,  on 
the  death  of  the  widow,  to  satisfy  these  provisions. 

The  undisposed  residue  or  proceeds  of  the  estate,  are  directed  to 
be  equally  divided  among  such  of  the  following  named  persons,  as 
shall  be  living  at  the  widow's  death.  These  persons  are  Ira  and 
John  Merrill,  brothers  of  the  testator,  and  certain  nephews  and 
nieces,  who  are  named ;  and  they  are  now  represented  by  the  plain- 
tiffs, who  claim  to  be  entitled  to  the  surplus  rents,  by  reason  of 
certain  conveyances  by  the  residuary  devisees,  of  the  residuary 
estate,  as  set  fortli  in  the  case  agreed  on.    It  will  be  seen  that^ 
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before  the  residuary  devisees  take  anything,  the  estate  must  respond 
to  the  extent  of  $21,000,  in  land  or  money,  to  satisfy  the  claims  of 
the  prior  beneficiaries.  The  value  of  the  estate  is  not  stated. 
These  prior  beneficiaries  are  entitled  to  intervene  between  the  siu^ 
pins  fund  and  the  residuaries,  and  they  have  not  been  lieard,  nor  are 
they  represented  in  this  case.  The  plaintiff's  grantots  or  assi^on, 
if  presumptively  entitled  to  the  next  eventual  estate,  on  the  death 
of  the  widow,  under  the  provisions  of  the  statute,*  are  postponed 
until  satisfaction  of  the  claims  of  the  persons,  called  by  the  testator 
his  pecuniary  legatees. 

It  does  not  appear  that  any  estate  will  reach  the  residuary  den- 
sees  ;  but  it  is  possible  that  all  the  estate  will  be  required  to  meet 
the  prior  devises  or  bequests. 

The  facts,  so  far  as  placed  before  the  court,  do  not  justify  jndg- 
ment  for  the  plaintiff,  and,  subject  to  further  proceedings,  judg- 
ment is  ordered  for  the  defendants. 

Babnard,  p.  J.,  and  Taloott,  J.,  concurred. 

Judgment  ordered  for  the  defendants. 


ABRAHAM   HEWLETT,  Appellant,  v.  SAMUEL  WOOD 

AKD  0THEB8,   RESPONDENTS. 

BarHHon^Ohap.  288,  19SS^Ia9Uie$inthsaeUfm---wh€ntohetriedhifajwjf, 

The  plaintiff  brought  this  action,  as  heir-at-law  of  Abraham  Wood,  dacetsed, 
to  obtain  the  partition  of  certain  lands  in  the  possession  of  the  defendants,  wiko 
claimed  them  as  deyisees  of  said  Wood.  The  plaintiff  alleged  that  the  derisa 
was  void,  and  brought  this  action  in  pursuance  of  chapter  288,  Laws  1858.  A 
motion  was  made  by  the  plaintiff,  for  an  order  directing  the  settlement  of  the 
issues  in  the  action,  and  that  the  same  be  tried  by  a  Jury.  AU,  tliatitwas 
error  for  the  Special  Term  to  deny  the  motion. 

Appeal  from  an  order  made  by  the  Special  Term  of  King* 
county,  denying  a  motion  made  by  the  plaintiff  for  the  settlement 
of  the  issues  in  the  action,  and  for  their  trial  by  a  jury. 

£.  T.  Schenckj  for  the  appellant. 

A.  Wakeman^  for  the  respondent 

•IRS.,  Edmund's  ed.,  p.  675,  §  40. 
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Taloott,  J.: 

This  was  an  action  in  form  for  a  partition,  bat  it  appears  that 
the  real  question  in  controversy  is  as  to  the  validity  of  a  devise 
made  by.  Abraham  Wood,  who  died  seized  of  the  property  in 
question.  The  defendants  are  in  possession  of  the  property,  claim- 
ing under  the  will  sought  to  be  impeached,  and  denying  the  title 
of  the  plaintiff'  as  heir-at-law.  In  such  a  case,  no  decree  for  the 
partition  could  have  been  made  before  the  act  of  1853.*  The  act 
of  1853 1  provides  that  heirs,  claiming  by  descent  from  an  ancestor 
who  died  in  possession,  wliether  they  be  in  possession  or  not, 
notwithstanding  any  apparent  devise,  may  prosecute  an  action  for 
partition,  notwithstanding  any  possession  under  the  devise,  pro- 
vided they  shall  allege  and  establish  in  such  action,  that  the 
apparent  devise  is  void.  Under  this  statute,  the  action  is  maintain- 
able, notwithstanding  the  adverse  possession  of  those  claiming  to 
be  devisees.  The  case  has  been  once  before  tried ;  a  new  trial  has 
been  ordered  by  the  Court  of  Appeals ;  and  it  appears  that  the 
questions  to  be  litigated,  are  as  to  the  mental  capacity  of  the 
testator,  and  whether  or  not  the  will  in  question  was  procured 
through  undue  influence,  imposition  and  fraud,  involving  the 
examination  of  a  large  number  of  witnesses  and  conflicting  testi- 
mony. Such  questions,  when  they  arose  in  a  court  of  equity,  were 
referred  to  a  jury  for  trial.  ^  In  an  action  in  equity,  before  the 
Bevised  Statutes,  when  the  legal  title  was  in  controversy,  the 
practice  of  the  court  was  to  retain  the  suit,  until  the  title  could  be 
established  at  law.  §  After  the  Revised  Statutes,  the  practice  was 
to  dismiss  the  complaint  without  prejudice  to  a  new  suit,  after  the 
title  had  been  established  at  law.* 

The  provisions  of  the  Revised  Statutes  on  the  subject  of  parti- 
tion, clearly  contemplate,  if  they  do  not  require,  a  trial  by  jury, 
where  the  legal  title  is  in  dispute ;  I  and  section  448  of  the  Code 
applies  the  provisions  of  the  Revised  Statutes,  relating  to  partition, 
to  actions  brought  under  the  Code  for  the  same  purpose,  so  far  as 

*BarhanB  v.  Burhans,  2  Barb.  Ch.,  898;  Florenoe  v.  Hopkins,  46  N.  Y.,  183. 

1 8e».  Laws  of  18S8,  p.  526. 

istory'sEq.  Jur.,g72. 

g  Wilkin  V.  Wilkin,  1  Johns.  Ch.  R,  111;  Coxe  v.  Smith,  4  J.  C.  R,  27L 

|2  R  S.,  819-^;  ggl6, 17, 18, 19  and  28. 
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the  Bame  can  be  bo  applied  to  the  Bubstance  and  Bubject-matter  of 
the  action,  without  regard  to  itB  form. 

It  is  assumed  tliat  the  action  for  partition  under  the  Code,  is  an 
action  in  equity.  Assuming  this  to  be  correct,  and  assuming  that 
a  court  of  equity  had  jurisdiction  in  such  a  case  to  decide  npon 
and  dispose  of  th^  legal  title  wliere  that  is  in  dispute,  still,  as  we 
have  seen,  that  court  did  not  attempt  to  do  so  in  such  a  case,  witli- 
out  the  intervention  of  a  jury.  *  There  is  nothing  in  the  act  of 
1853,  before  referred  to,  which  undertakes  to  change  the  mode  of 
trial  in  such  cases.  In  fact,  the  action  for  a  partition,  under  tbe 
act  of  1853,  is  in  the  nature  of  an  action  of  ejectment;  the  parti- 
tion can  only  be  granted  as  incidental  relief,  depending  on  the 
prior  establishment  ..of  the  legal  title,  which  is  the  main  point  in 
controversy.  The  refusal  to  grant  an  issue  in  such  a  case,  is  good 
ground  for  an  appeal,  f  The  counsel  for  the  respondent  claims 
that  no  issue  of  fact  is  made  by  the  pleadings.  The  plaintifi, 
following  the  language  of  the  act  of  1853,  before  referred  to, 
alleges  that  the  will,  under  which  the  defendants  claim,  is  void.  It 
is  quite  probable  that  this  allegation,  as  a  matter  of  pleading,  is 
too  general,  and  that  the  defendants  might  have  compelled  the 
plaintiff  to  make  his  complaint  more  specific  in  this  respect.  Bat 
if  they  saw  fit  to  go  to  trial  on  this  general  allegation,  they  snb- 
jected  themselves  to  the  consequence,  that  any  evidence,  showing 
the  will  to  be  void,  is  admissible,  and  any  embarrassment,  arising 
from  the  generality  of  the  allegation,  can  be. remedied  on  the  settle- 
ment of  the  issues. 

On  the  whole,  we  think  the  Special  Term  erred,  in  refusing  to 
settle  issues,  in  the  action,  to  be  tried  by  a  jury. 

The  order  appealed  from  is  reversed,  and  the  issues  of  fact,  toncb- 
ing  the  validity  of  the  will  of  Abraham  Wood,  must  be  settled  in 
the  usual  manner,  and  tried  by  a  jury ;  ten  dollars  costs  of  the 
appeal  to  abide  the  event  of  the  action. 

Present  —  Basnabd,  P.  J.,  Taloott  and  Tappbn,  J  J. 

Ordered  accordingly. 
•  WiUard'8  £q.  Jur.,  704.  \  Townsand  v.  Giaves,  8  FlOge,  W. 
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LOFTIS   WOOD,   Plaintiff,    v.    ALFRED    0.    SQUIRES, 

Defendant. 

CMraet  far  purtham  of  Jand—Aueumenta  and  oMenmmt  tdU^-^when  inoum' 
hraneti — Iiffeci(f9ta!hiU<(fUmiUaiiomcnUen<f€^ 

Defendant  agreed  to  purcbaae  certain  land  of  plaintiff,  the  deed  to  be  delivered 
on  the  8d  daj  of  January,  1874.  At  the  time  agreed  upon,  there  were  two 
aseeeaments,  which  had  been  levied  upon  the  premises,  and  confirmed  by  the 
trustees  of  the  Tillage  of  Williamsburgh,  one  in  January,  1851,  and  the  other  in 
July,  1852,  both  of  which  stood  upon  the  records  unpaid  and  undischarged ;  the 
premises  had  also  been  twice  sold  for  unpaid  assessments,  once  in  November, 
1847,  and  again  in  October,  1851,  both  of  which  sales  appeared  on  the  records  as 
unredeemed  and  uncanceled,  but  neither  of  the  vendees  had  ever  entered  into 
the  actual  possession  of  the  premises,  or  exercised  control  over  the  same.  On 
account  of  these  assessments  and  sales,  defendant  refused  to  complete  the  pur- 
chase. Hdd^  that  he  was  Justified  in  so  doing.  That  they  were  valid  incum- 
brances on  the  premises,  which  the  defendant  was  entitled  to  have  discharged 
before  he  could  be  required  to  perform  the  contract  on  his  part 

In  the  absence  of  any  adverse  possession,  the  possession  follows  the  legal  title. 

Case  agreed  upon  and  submitted  without  action,  under  section 
872  of  the  Code.    The  facts  are  stated  in  the  opinion. 

Theodore  T.  Jackson^  for  the  plaintiff. 

Clement  <&  Cooke^  for  the  defendant 

Taloott,  J. : 

By  the  statement  contained  in  this  caife,  it  appears  that  the  par- 
ties, in  December,  1873,  entered  into  an  agreement  in  writing, 
whereby  said  Wood  agreed  to  sell,  and  said  Squires  to  purchase,  a 
certain  lot  of  land  on  Humbolt  street,  in  Brooklyn.  Squires  was 
to  pay  on  said  purchase,  the  sum  of  $400,  January  3d,  1874,  and 
give  hjs  bond  and  mortgage  for  the  balance  of  the  purchase-money. 
On  the  said  3d  day  of  January,  1874,  Wood  executed,  acknow- 
ledged and  tendered  to  Squires,  a  deed  conveying  the  premises  to 
Squires  in  fee,  with  covenants  of  warranty  and  against  incum- 
brances, ^*  and  other  usual  full  covenants,"  and  demanded  the 
payment  of  the  $400,  and  the  execution  of  the  bond  and  mortgage. 
In  January,  1851,  an  assessment  was  levied  upon  the  premises, 
Hun — ^VoL,  L        61 
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and  confirmed  by  the  trnstees  of  the  village  of  Williamsburghyand, 
in  Jul  J,  1852,  another  assessment  was  levied  upon  the  same  prem- 
ises, and  confirmed  by  the  common  conncil  of  the  city  of  Williams- 
burgh.  The  first  of  said  assessments  was  for  fifty  dollars,  and  tht^ 
second  wasior  sixtyruine  dollars.  These ussessmeuta,  it  isadmil^od, 
became,  at  their  several  dates,  valid  liens  on  the  premises,  and  war- 
ranta  were  issued  thereon  to  the  collector,,  the  same  returned 
uncollected,  and  the  sam^  stand  npou  the  records  unpaid  and  undis- 
charged. No  sale  of  aaid  premises  has  ever  taken  place  on  either 
of  said  assessments. 

On  the  29th  of  November,  1847,  the  premises  were  duly  sold  by 
the  trustees  of  the  village  of  Williamaburgh,  for  an  unpaid  tax,  to 
George  W.  Niles  for  the  term  of  forty-five  years,  and  a  declaratioQ 
of  sale  was  duly  issued  to  said  Niles;  and,  in  October,  1851,  the 
premises  were  again  sold  by  said  trustees,  for  another  unpaid  tax, 
to  George  Bicard  for  100  years,  and  a  declaration  of  sale  daly 
issued  to  Kicard.  The  sales  appear  on  the  records  as  unredeemed 
and  .uncanceled,  but  neither  of  the  vendees,  baa  ever  entered 
into  the  actual  possession  of  the  premises,  or  exercised  control  over 
the  same. 

Squires  objects  to  complete  his  contract,  because  of  the  said  out- 
standing assessments  and  the  said  sales.  Wood,  the  vendor,  insists 
that  the  liens  of  the  assessments,  on  which  no  sale  has  been  had,  are 
barred  by  the  presumption  of  payment  arising  from  lapse  of  time, 
and  that  the  claims  of  Niles  and  Eicard  under  the  sales,  are  barred 
by  the  statute  of  limitations,  more  than  twenty  years  having 
elapsed  since  the  title  of  tfaid  purchasers  accrued,  witUoat  w$y  steps 
taken  to  obtain  possession*  It  is  agreed,  that  ^U  tb$  proceedingft 
upon  the  assessments  and  sales  in .  18i7  and  18i5i,  were  yalid  and 
effectual,  and  according  to  the  provisions  of  law. 

The  question  intended  to  be  submitted  to  the  court  i^pai^ntlj 
is,  whether  the  vendor  is  bound  to  clefu*  away  the  apparent  incum- 
brances and  outstanding,  titles,  before  he  can  compel  a  perfonnanee 
of  the  contract  on  the  part  o£. the.  vendee. 

As  to  the  salea  to  Nilea  and  Sicard^  thia  seema  to  be  quite  plain. 
By  section  49  of  the  act  ta  condense  and  amend  the  several  acts 
relatitig  to  the  village  of  Williamsbuiigh,  passed  April  23d,  1844, 
the  sales  and  declarations  of  sale^  made  in  pufsuanee  thereof  g^^ 
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the  legal  title  to  the  purchaser  from  the  time  of  the  purchase.     It 
does  not  appear  from  the  case,  that  the  statute  of  limitations  can 
constitute  any  defence  ^against  the  titles  of \N^i}es  or  Ricard,  for  it 
does  not  appear  that  the  premises  have  been  held  adveroely  to  their 
litles,  at  anj  time  since  such  titles  accrued.    In  fact  it  is  not  shown 
tliat  the  premises  have  ever  been  occupied  at  all.    In  the  absence 
of  an  adverse  possession,  the  possession  follows  the  legal  title,  and 
section  7S  of  the  Code,  is  to  be  read  in  connection  with  section  81. 
The  question  as  to  the  assessments  upon  which  no  sales  have 
been  made,  is  more  embarrassing.     Yet  on  the  whole,  the  vendor, 
before  he  can  compel  the  vendee  to  take  the  title,  must  clear  away 
these  assessments.     The  acts  under  which  these  assessments  were 
levied,  declare  that  the  assessment  shall  be  a  lien  from  the  time  of 
confirmation.    No  period  at  which  the  lien  will  expire  is  fixed  by 
the  statute,,  nor  is  any  time  specified  in  tlie  statute,  after  which  the 
assessments  shall  be  deemed  discharged,  or  within  which  the  pro- 
ceedings provided  for  their  collection  shall  be  instituted.     The  stat- 
ute creating  an  absolute  presumption  of  payment  after  the  lapse  of 
twenty  years,  without  part  payment  or  a  written  acknowledgment 
has  qo  application,  otherwise  than  by  analogy,  to  the  case^    It  is  by 
itM  terms  confined  to  judgments  rendered  in  courts  of  record  and 
to  rights  of  action  accrued  on  a  sealed  instrument.*    The  general 
presumption  of  payment,  applicable  to  stale  demands,  which  exists 
independently  of  the  statute,  might  doubtless  be  applied  to  such  a 
case,  and  would  donbtless  apply  with  great  force,  as  a  question  of 
fact  and  presumption,  but  nevertheless  it  is  a  question  of  fact.f 
Upon  the  principles  which  have  been  settled  on  this  subject,  we  do 
not  think  the  vendee  is  bound  to  take  a  title  incumbered  with  this 
dt>nbt.:(    In  the  case  last  cited,  Folgbr,  J.,  delivering  the  opinion 
of  the  court,  says :  ^^  If  there  be  any  reasonable  chance  that  some 
third  person  may  raise  a  question  against  the  owner  of  the  estate 
after  tlte  completion  of  the  contract  the  court  considers  this  a  cir 
CMimstance  which'  renders  the  bargain  a  hard  one  for  the  purchasei 
and  one  whJch  it  will  not  in  the  exercise  of  its  discretion  compel 
him  to  execute." 

*  3  R.  8.,  801.  t  Jackson  v.  Backett,  7  Wend.,  04. 

%  Moran;^  v.  Morris,  8  Eeyes,  48 ;  Brooklyn  Park  Commisioners  V.  Armstrong. 
45  N.  Y.,  284. 
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For  the  parpoees  of  this  case,  then,  we  answer  the  foarth  qaestioa 
Ciintained  in  the  case  Bubmitted  to  as,  that  the  said  asseflsmeoto 
Hnd  sales  stated  in  the  case  submitted,  arc,  and  each  of  them  is,  a 
valid  incumbrance  on  the  premises  described  in  the  complaint, 
which  the  said  defendant  Squires  is  entitled  to  have  dischaiged, 
before  performing  his  contract. 

Judgment  to  be  entered  according  to  the  stipulation  in  the 

Present — Babnasd,  P.  J.,  Tappsn  and  Talooit,  J  J. 
Judgment  ordered  accordingly. 


ELIZABETH    THOMPSON,   Rmpondent,   v.   JOSEPH 

EOBEKT,  Appbllaht. 


liwtnmMp — UUe  lolandiqft  taken  in  name  ^a partner — JBjuiiaUed^ene$^vkm 

aUowed  in  a  Ugai  aeUon, 

This  action  was  brought  by  the  plidntiff  as  sole  derisee  of  John  C.  Thompaon, 
deceased,  to  recover  certain  lands  in  the  possession  of  the  defendant  Hie 
defendant  alleged  in  his  answer  that  the  land  was  bought  as  partnerebip  propertj 
by  J.  C.  Thompson  and  detendent,  and  that  the  deed  was  taken  in  the  name  of 
J.  C.  Thompson,  which  was  the  firm  name;  that  he  had  paid  his  share  toward  the 
purchase;  that  he  was  in  possession  as  partner,  and  had  expended  a  large  amoont 
in  improring  the  land.  At  the  trial,  the  Justice  excluded  pnxtf  of  these  sU^gs- 
Uons;  Md,  that  this  was  error. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  The  facts  are 
stated  in  the  opinion. 

George  P.  Avery,  for  the  appellant.  It  was  necessary  to  show 
that  appellant  was  in  unlawful  possession.  (63  Barb.,  15S.) 
K\\  equitable  defense  is  legitimate,  in  an  action  of  ejectment 
(Code,  §  160 ;  Carr  v.  Varr,  52  N.  Y.,  261 ;  FUdler  v.  Darrin,  50 
id.,  438 ;  Byan  ▼.  DoXy  34  id.,  307;  Murray  v.  Walker^  31  id., 
399 ;  Phiilips  v.  Garham,  17  id.,  270.)  The  stotute  of  frauds  does 
not  apply.  A  partnership  in  lands  may  be  proren  by  parol. 
{Che9ier  y.  Diehereon,  62  Barb., 349;  Huoock  y.  Phdp9,^9  N.T,, 
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98 ;  Garrett  v.  Schoefer^  47  id.,  655 ;  Sage  v.  Sherman^  2  id., 
423.) 

T.  WeeterveUy  for  the  respondent. 

Basnabd,  J. : 

The  plaintiff  is  the  widow  of  John  C.  Thompson,  and  sole  devisee 
under  his  will,  of  all  her  husband's  real  estate.  As  such,  she  brings 
tliis  action  to  dispossess  the  defendant  from  certain  lands,  which  ai-e 
situate  in  Richmond  county,  and  which  her  husband  took  by  deed 
from  Abram  Hallock.  f 

The  defendant,  in  his  answer,  set  up  as  a  defense,  that  the  pro- 
perty was  bought  as  partnership  property,  by  John  0.  Thompson 
and  defendant,  as  partners,  and  the  deed  was  taken  in  the  lirm 
name,  which  was  John  G.  Thompson.  That  the  defendant  had 
paid  his  share  toward  the  purchase,  and  that  he  was  in  possession 
as  partner,  and  had  paid  a  large  amount  in  the  improvement  of  the 
land.  Upon  the  trial,  the  justice  excluded  the  proof  offered  by 
defendant,  to  show  a  partnership  in  the  lands  by  parol,  and  also  to 
establish  the  other  averments  contained  in  the  answer.  We  think 
thiB  erroneous. 

It  is  well  established  now,  that  an  equitable  defense  may  be  set 
up  to  a  legal  action.    This  is  not  questioned  by  the  respondent. 

His  claim  is  that  the  defendant  asks  no  affirmative  relief,  based 
upon  his  equitable  claim.  This  is  true,  but  if  his  answer  is  proven, 
he  is  not  wrongfully  in  possession  as  against  the  plaintiff,  and  by 
reason  thereof  this  action  fails.  Indeed,  I  do  not  see  what  equi- 
table relief  he  could  ask,  as  against  the  plaintiff.  8he  was  simply 
a  devisee  of  her  husband's  lands.  She  had  no  interest  beyond  this 
property,  in  the  partnership  or  its  assets,  or  in  its  liabilities.  She 
oonld  bind  no  one  by  a  litigation  upon  these  questions.  She  alone 
brings  this  action,  and  when  the  defendant  meets  her  claim,  he 
does  all  that  is  required  of  him  in  the  action. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  event. 

Present — Baiuiabd,  P.  J.,  and  Taloott,  J. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  event 
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J.   JAMES  GLOVER,  Reswndeot,  tr.  THE  TILLAGE  OF 

EDGEWATER,  Appkllaot. 

Chapter  674,  1870 — Lands  in  tiUoffe  of  Edgewaler — Kq>VD  att^amd-— MwkigA 

officers — 7i£glect  of  duty  hy — ^ed  of. 

Section  one  of  title  six  of  chapter  074  of  the  Lawa  of  1870,  proTides  that  the 
assessment  roll  for  the  vills^e  of  Edgewater  is  to  be  prepared  **  in  all  respects,  as 
far  as  practicable  and  consistent  with  the  provisions  of  this  act,  in  the  manner 
prescribed  by  law  in  respect  to  assessments  made  by  town  assessors.*' 

Land  in  the  Tillage  belonging  to  the  plaintiff,  who  was  a  non-resident,  w« 
assessed  to  him  aa  a  resident  ifeM,  that  the  provisions  of  the  Revised  Stotuta 
relate  only  to  the  taxes  to  be  raised  for  town,  county  an4  State  purposes;  that 
under  its  charter,  all  lands  in  the  village  must  be  assessed  in  the  name  of  the 
owner  or  occupant,  and  that  the  non-residence  of  an  owner  only  gives  him  the 
ri^ht  to  be  notified  of  the  sale  as  t)rovided  by  the  act. 

Section  five  of  title  twelve  of  the  ohaiter,  requires  that;  at  the  explralfion  of 
ninety  days  from  the  delivery  of  the  warrant  to  him,  '*  the  treasurer  shail  make 
a  return,  under  oath,  of  all  such  taxes  and  assessments  upon  any  lands  or  pis- 
mfses  which  shall  be  unpaid  in  whole  or  in  part,  and  shall  file  the  same  in  the 
office  of  the  village  clerk;  and  such  treasurer  shall  annually,  between  the  tint 
day  of  March  and  the  first  day- of  April,  cause  such  lands  to  be  advertised  for 
sale  at  public  auction; "  Md,  .that  the  neglect  of  the  treasurer  ta>  make  theretom 
us  required  by  the  act  did  not  deprive  him  of  the  power  of  selling  the  landi. 

Appeal  from  a  judgment  in  &Vor  of  the  plaintiff. 

T.  C.  VermUye^  for  the  appellant. 

Robert  Christie^  for  the  respondent. 

Opinion  by  Uabnabd,  P.  J. 

Present — ^Barnard,  P.-  J.,  lAXxxyvt  aiSd  TAPPXiri  JJ. 

Judgment  reversed  and  new  trial  granted. 
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ELIZA  INGRAM,.  Administbatbix,  bto.,  or  WM.  INGRAMp 
DaoBiLSED,  Respondent,  v.  LYDIA  F.  YOUNG  and  anothkk, 
Administsatobs,  sio.,  of  OLIVER  YOUNG,  Deosaasu, 
Appellants. 

WilUam  Ingram  died,  intestate,  Jalj  IGth,  1864.  leaving  a  widow,  tlie  plaintiff, 
And  two  minor  children.  The  deceased  hod,  at  the  time  of  his  death,  in  his  resi* 
dence^  $625r  in  money,  .and  $800  in  certificates  oi  deposit,  in  the  Port  Jenrla 
Bank.  Immediately  after  his  deaili,  Oliyer  Young,  the  defendant's  intestate,  ani 
the  uncle  of  the  platntifi^  told  her  that  it  was  not  safe  to  keep  the  money  and 
Mcmities  in  the  house,  -and  he  afterward,  apparently  with  her  consent,  deposited 
Um  same  in  the  Port  Jeiris  Bank.  The  pUintiff  drew  from  the  bank  $335,  and 
tlie  nmaining  $700  was  invested  by  Young  in  Qovernment  bonds,  which  were 
d^KMited  in  the  bank,  the  plaintiff  going  to  the  bank  and  drawing  the  interest 
upon  Ihem  regularly,  up  to  July  1st,  1809.  In  December,  1869,  the  bank  was 
fobbed,  and  these  bonds  were  stolen.  In  January,  1872,  the  plaintiff  was 
appointed  administratrix  of  William  Ingram,  and,  Young  having  died,  this  action 
was  brought  to  recover  of  his  estate  the  value  of  the  bonds*,  hM^  that  she  could 
not  recover;  first,  because  Young  acted  as  her  agent,  and  was  not  chargeable  on 
thetestimony  either  with  neglect  or  conversion  in  respect  to  the  property;  and 
second,  because  the  plaintiff  adopted  and  ratified  his  act  In  investing  the  money 
and  depositing  the  bonds. 

Appeal  from  a  jadgment  in  favor  of  the  plaintiff,  entered  apoii 
the  report  of  a  referee. 

G'roo  dk  Wiggins^  for  the  appellant 

Lewis  E.  Carr^  for  the  respondent. 

Opinion  by  Tappsn,  J. 

Present— ^Taloott  and  Tappsn,  JJ. 

Jadgment  reversed  and  new  trial  ordered. 


488  BAINBRroGE  v.  McCXJLLOUGH. 
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JOHN    G.    BAINBRIDGE,    ExBCfuroR,    irra,    Appellaht,  «. 
ANDREW  McOULLOUGH,  Admini8tkatok,  etc.,  Respohd- 

ZHT. 

Eaoeeutor — acoouiUtaf — €ibjeeUon9to — rniuthewpeeipc 

The  defendant  obtained  an  order  from  the  inrrogate  of  the  county  of  Qoeem, 
requiring  the  phiintiff  to  render  his  account,  as  executor,  and  show  cause  why 
the  claim  of  the  defendant,  founded  upon  a  Judgment  docketed  agamst  the  plain* 
tilTs  testator  during  his  lifetime,  should  not  be  paid.  An  account,  duly  Terified 
by  the  plaintiff,  with  the  proper  vouchers,  was  thereupon  filed  with  the  surrogate, 
showing  a  balance  of  $9.86  in  his  hands,  applicable  to  the  payment  of  the  defend- 
ant's claim.  At  the  hearing  before  the  surrogate,  the  defendant  urged  that  a 
large  part  of  the  expenditures,  mentioned  in  the  account,  was  not  ncceasaiy  for 
the  settlement  and  preservation  of  the  estate,  and  objected  specifically  to  serenl 
items.  Ko  proofs  of  any  kind  were  taken,  save  the  account  and  youchera,  nor 
was  the  executor  examined.  Subsequently  the  surrogate  made  an  order,  directing 
payment  of  the  defendant's  claim,  $724.91.  Hdd^  that,  as  it  nowhere  appeared 
that  the  surrogate  passed  upon  the  items  objected  to,  allowing  or  disallowing 
them,  and  as  the  verified  accounts  of  the  executor  with  vouchers  for  all  the  pay- 
ments, raised  the  presumption  that  the  payments  were  properly  made,*  and,  as  it 
rests  with  the  party  objecting,  to  establish  more  assets  than  are  acknowledged  by 
\ne  account  or  inventory,!  the  order  was  improperly  granted  and  should  be 
reversed. 

The  proper  practice  is  to  state  the  objections  in  the  form  of  distinct  and  sped* 
fle  allegations  and  give  proof  thereof,  and  this  applies  to  all  objections.^ 

Appeal  from  an  order  of  the  surrogate  of  the  county  of  QueeoBi 
decreeing  payment  to  the  defendant,  of  $724.91. 

SeweU  &  Pi&roey  for  the  appellant. 

John  Fleming  J  for  the  respondent. 

Opinion  by  Tappkw,  J. 

Present  —  Barnabd,  P.  J.^  Taloott  and  Tappxh,  JJ. 

Ordered  reversed  and  proceeding  remitted  to  surrogate. 

«Metzger  v.  Metzger,  1  Brad.,  965;  Westerveh  v.  Gr^gg,  1  BartK  Ch.,  46QL 

t  Marre  v.  Oinochio,  8  Brad,,  16(S. 

t  Williams  on  Exea,  1784;  Young  v.  Skelton,  8  Haggard,  TBI 


GOSTELLO  V.  DALE.  489 

Skcohd  Dkpartmxnt,  Mat  Tkrm,  ltt74. 

BERNARD   COSTELLO,   Respondent,  v.   ANN   T.   DALE, 

Apfbllant. 

2iBehaniaf  lien — Uenu  qfwark — action  to  eitforee  a  Uenfor  labor —  Chap.  558, 1869. 

The  plidntiff  performed  certain  serrices,  under  a  written  contract  to  piaster  a 
bouse  for  a  fixed  sum.  Work  was  commenced  in  April,  187d.  Tlie  plaintiff  did 
other  work  by  order  of  the  defendant,  from  time  to  time  during  the  summer,  the 
last  item  of  work  being  performed  14th  August,  1872.  The  lien  was  filed  7th 
September,  1872.  The  defendant  asked  the  court  to  charge  that,  as  matter  of  law, 
all  work  done  previous  to  thirty  days  before  the  filing  of  the  lien,  must  bo 
excluded.  The  court  reftised  so  to  chaise.  Bieldf  that  such  refusal  ^as  proper. 
The  lien  act  (chapter  558, 1860)  gives  liens  for  labor  done,  provided  the  notice  is 
filed  within  thirty  days  after  the  performance  and  completion  of  such  labor. 
The  plaintiff's '  evidence  tended  to  show  that  it  was  all  really  one  piece  of  work, 
although  the  items  were  directed  to  be  done,  and  were  done,  at  different  times 
between  April  and  the  fourteenth  of  August,  and  he  was  entitled,  under  the  lien 
act,  to  recover  for  aU  his  labor. 

Appeal  from  a  judgment  of  the  County  Court  of  Westchester 
conuty  in  favor  of  the  plaintiff,  entered  upon  a  verdict. 

George  A.  Blacky  for  the  respondent. 

Mundy  dk  Stouty  for  the  appellant. 

Opinion  by  Babnard,  P.  J. 

Present — Babnabd,  P.  J.,  Tappen  and  Taloott,  JJ. 

« 

*  Judgment  affirmed,  with  costs. 


JOHN  DEVLIN,  Respondent,  v.  GEORGE  D.  CRARY  and 

OTHERS,  Appellants. 

Sals—JMhery, 

This  action  was  brought  to  recover  the  price  of  certahi  whiskey,  sold  and  deliv- 
ered by  the  plaintiff  to  the  defendant 

The  defendants  disputed  the  price,  denied  that  the  dellTcry  was  complete,  and 
alleged  that  thd  goods  were  seized  by  the  United  States  Goyemment,  by  reason 

♦Sec  Goodale  y.  Walsh,  2  N.  Y.  Sop.  Ct,  R,  811. 
Hun — ^Vou  L  62 
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of  certain  unlawf al  acts  of  the  plaintiff.  Tlic  action  was  referred,  and  the  referM 
found  that  the  sale  and  dcltveiy  were  complete,  and  detennined  the  value  of  the 
^^ooda.  Beta,  that  '*  the  evidence  fully  sustained  the  referee  in  his  finding,"  and 
**  that  without  proof  that  the  whiakey  was  seized  by  the  United  States  Govern- 
ment for  the  plaintiff*s  acts,  or  his  omissions  to  act,  the  defendant  was  liable." 

Appxal  from  a  jadgmeot  in  favor  of  the  plaintiff  entered  on  the 
report  of  a  referee. 

De  WiU  dk  Joh/Mon^  for  the  plaintlS 

K  T.  Woody  for  the  defendant. 

Opinion  by  Barnabd,  P.  J. 

Present — Barnard,  P.  J.,  Tappbn  and  Taloott,  JJ. 

Judgment  affirmed,  with  costs. 


EDWAED  MORAN,  Respondent,  v.  EDWARD  A.  DARRDT, 

Appellant. 

On  the  execution  of  a  contract  for  the  conveyance  of  land,  the  plaintiff  was 
defrauded  by  an  intentional  omission  of  part  of  the  property,  which  the  defendant 
agreed  to  convey;  IHie  fraud  was  not  known  to  the  plaintiff,  and,  idler  iti  dis- 
covery, the  defendant  having  refused  to  execute  a  contract  such  as  should  have 
been  drawn,  hM^  that  the  plaintiff  had  a  dght  to  maintain  his  action  to  recover 
the  money  payments,  and  that  the  fraudulent  contract  gave  defendant  no  right 
to  retain  the  money. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  faror  of  the 
plaintiff. 

Ira  D.  Warren^  for  the  respondent 

Charles  Whdpj  for  the  appellant. 

1 
Opinion  by  Barnabd,  P.  J. 

Pre8eii(^--6ABNABD,  P.  J.,  Tappbh  and  Taloott,  JJ. 

Judgment  aflirmed,  with  costs. 
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GEORGE  A.  MILLER,  Appellamt,  v.  CATHERINE  HUNT, 

Rbspondsnt. 

UaNe. 

This  action  was  brought  to  recover  the  price  of  certain  manufactured  articles, 
for  the  repair  of  a  house  belonging  to  the  defendant  The  articles  were  ordered 
by  the  husband  of  the  defendant;  and  the  jury  having  found  that  ho  was  the 
general  agent  in  reference  to  the  repairs,  aod  the  defendant  having  accepted  the 
fruits  of  his  actsnvhlch  Inorsased  the  value  of  her  estate,  hM,  that  the  defendant 
was  liable. 

Appeal  from  a  jndgmont  of  the  Ooantj  06art,  reversing  a  jadg- 
ment  of  a  Jastice's  Court. 


6hoo  ds  WigginSj  for  the  appellant. 
J.  V.  D.  Benedict^  for  the  respondent 
Opinion  by  Babvabd,  P.  J. 

Present — Babkabd,  P.  J*,  TALoorr  and  Ta:pfk!S[^  JJ. 

Jsdgment  of  Oonnty  Oonrt  reversed,  and  judgment  of  Jnstioe'i 
Court,  in  favor  of  plaintiff,  affirmed,  with  costs. 


RICHARD    ROWLANDj    Rtdbpondbnt,   v.    BENJAMIN   A. 

HEGEMAN,  Appbllakt. 


**  The  onlj  exceptions  presented  bj  the  appellant,  where  the  ruling  was  claimed  to 
have  been  erroneous,  are  those  where  the  admission  of  the  testimony  was  claimed 
to  have  been  ctatrsTf  to  imstidn  !|I09  of  the  Code,  as  calling  for  a  conversation 
between  the  witness  and  the  testator.  The  testimony  of  the  witness  could  not 
possibly  have  prejudiced  the  defendant.  60  far  as  it  went,  it  was  additional 
evidence  of  the  same  fact  which  the  defendant  had  already  sought  to  prove.  Am 
to  the  question  of  fiict  the  referee  did  not  err.*' 
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Appeal  from  a  judgment  in  favor  of  the  plaintiff  entered  on 
the  report  of  a  referee. 

Horace  M.  Hoitings^  for  the  respondent 

ConverM  ib  Lyman^  for  the  appellant. 

Opinion  by  Talooit,  J. 

Present — ^Basn aed,  P.  J.,  Tappbit  and  TALOorr,  JJ. 
Judgment  affirmed. 


NATHANIEL  P.   WARING,    Rbspondent,   ti.    HENBY  0. 

YALE  AND  S.  P.  CARD,  AppBLLAifrrs. 

BUxy, 

A  stay  for  an  indefinite  time,  to  await  the  result  in  the  appellate  court,  of  ai 
appeal  in  another  action,  because,  only,  of  a  hope  that  the  Judgment  mty  1m 
reyersed  in  whole  or  in  part,  is  not  within  the  power  of  the  court  8nch  a  itiy 
simply  prevents  a  party  from  asserting  a  legal  claim,  until  the  deciidon  of  tt 
appeal  in  another  action.  • 

Appeal  from  part  of  an  order  made  at  Special  Term,  grantifig 
a  stay  of  proceedings  in  an  action  upon  an  undertaking. 

N.  F.  Warinffj  respondent,  in  person. 

— — y  for  the  appellants. 

Opinion  by  Barnard,  P.  J. 

Present — ^Barnard,  P.  J.,  Tappxn  and  Taloott,  JJ. 

Order  granting  stay  reversed,  with  ten  dollars  costs ;  and  m(J^ 
for  stay  denied,  witboat  costs. 


HOPE  FIRE  INS.  CO.  v.  CAMBRELLING.  493 

Bboond  DfiPABTMENT,  Mat  Tsrm,  1874. 


THE  HOPE  FIRE  INSURA.NCE  COMPANY,  v.  STEPHEN 

CAMBRELLING  and  othbbb. 

Attorney — when  knouMge  qf^Unot  knowUdffe  qf  dknL 

Oambrelling  being  attornej  for  Mrs.  Sherwood  and  Mrs.  Babcock,  in  1868 
executed  a  mortgage  to  the  latter,  bat  did  not  record  it  In  1869,  he  ezecated  a 
mortgage  on  the  same  property  to  Mrs.  Sherwood,  and  this  mortgi^  was 
recorded.  EM^  that  the  party  whose  mortgage  was  recorded  was  entitled  to  the 
surplus  money. 

The  role  that  knowledge  by  a  solicitor  is  knowledge  by  the  client,  where  the 
solicitor  is  himself  the  borrower,  has  never  been  adopted  in  tliis  State. 

Appeal  from  order  of  Special  Term. 

Henry  NicoU^  for  Emily  Sherwood,  appellant. 

C.  A.  Hcmd^  for  H.  C.  Babcock,  respondent. 

Opinion  bj  Babnabd,  P.  J. 

Present — Babnabd,  P.  J.,  Tappbn  and  Talooit,  JJ. 

Order  reversed,  with  costs. 


HENRY  HARTEAU,  Respondent,   v.  THE  DEER  PARK 

BLUE  STONE  COMPANY. 

Tt^nctkm  —  Contempt  for  vMaHon  of^  t^eree — dtOy  cf^  in  proeeedinff  topunithfor. 

Where,  in  a  proceeding  instituted  to  punish  one  Q.  for  contempt,  for  violating  an 
injunction  issued  in  this  case,  the  order  of  reference,  after  reciting  that  the 
motion  to  punish  the  defendants  for  contempt  came  on  to  be  heard,  thus  proceeds, 
**  It  is  ordered  that  this  proceeding  be  and  the  same  is  hereby  referred  to  Henry 
J.  Cullen,  Esq.,  a  counselor  of  this  court,  to  take  testimony  in  regard  to  the 
same,  and  report  with  all  due  speed  to  this  court  his  opinion  thereon;  '*  held^  that 
it  was  the  duty  of  the  referee,  under  such  order,  to  take  proof  as  to,  and  to  deter- 
mine the  extent  of,  the  loss  and  injury  wliich  the  plaintiff  had  suffered  by  the 
rioUtion  of  the  injunction. 


494  WHITBECK  V,  BILLINGS. 
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Appbal  from  an  order  of  the  Special  Term,  convicting  A.  E. 
G.  of  contempt,  in  violating  an  injanctioDy  iasoed  in  thia  eve,  and 
imposing  a  fine  therefor. 

Opinion  by  Taloott,  J. 

Present  —  Babkabd,  P.  J.,  Tappbbt  and  TauotTj  J  J. 

Order  affirmcd|  with  costs. 


JAMES   A.  WHITBECK,  Rbspondbht,  f>.  STEPHEN  BUr 
LINGS  AND  DENNIS  McGUIRE,  Appellants. 

School  taxea — 9eauro  cf  property  by  eoUoetor  of,  wUhotU  proper  iioUM'—reme^ff 
party  aggrieoed-^ooelt  —  uhen  not  aUowod —  Ohapter  565, 1804. 

The  defendant  McGaire,  as  collector,  seized,  under  the  direction  of  defendint 
Billings,  the  trustee  of  the  district,  certain  property  of  the  plaintiff,  fornoa^psT- 
ment  of  the  school  tax,  without  having  posted  the  notices  required  by  lair,  b 
an  action  brought  by  the  plaintiff  for  such  seizure,  Mtf,  that  the  plaintiff  bad  the 
right  to  appeal  to  the  Superintendent  of  Public  Instruction,  under  aecUoni  1  tsd 
2,  of  title  12,  of  chapter  555,  of  the  Laws  of  1864,  and  that  as  the  Judge,  befon 
whom  the  case  was  tried,  certified,  in  pursuance  of  secUan  6,  of  title  18,  of  nid 
chapter,  that  the  defendant  acted  in  good  futh,  the  plaintiff  was  not  entitled  to 
costs. 

Appeal  from  an  order  directing  the  clerk  to  tax  the  plaintiff^' 
costs. 


Opinion  bj  Barnard,  P.  J. 

Present  —  Bakhard,  P.  J.,  Taloott  and  Tafpbv,  JJ» 

Order  reversed,  with  costa. 


TOLAN  V.  CONOVER.  495 

8£COMD  Defartmsnt,  Mat  Tkbic,  1874. 

SIMPSON  TOLAN  Eespondbnt,  v.  FRANK  OONOVER  and 

ANOTHBB,   AfPSLLAIOB* 

Appeal  from  a  judgment  in  &yor  of  the  plaintiff,  entered  npon 
the  verdict  of  a  jnrj,  and  from  an  order  denying  a  ixv>tioa  for  ft  new 
trial. 

The  appellant  claimed  that  the  testimony  in  the  case  was  not 
enflScient  to  sustain  the  verdict  of  the  jury,  but  the  General  Term 
held  that  it  was,  and  affirmed  the  judgment  and  ord^r. 

JBrUtofij  My  and  SneUj  for  the  appellants. 

S.  D.  Morrisj  for  the  respondent. 

Opinion  by  Tappkn,  J. 

Present  —  Babnabd,  P.  J.,  Taloott  and  Tappbk,  J  J. 

Judgment  and  order  affirmed.' 


BREWSTER    WOODHULL,   Rbspondbnt,   v.   SAMUEL   B. 

MOWER,  Appbllawt. 

Appbal  from  a  judgment  in  favor  of  the  plaintiff} ,  entered  on  a 
verdict 

'*  'this  case  presents  for  review  a  pnre  question  of  faet '  and  '^  the 
verdict  will  not  be  disturbed." 

Plaintiff  in  person. 

C.  J.  Q.  BaUj  for  the  appellant 

Opinion  by  Barnabo,  P.  J. 
Pre^iit— BABiiAitD,  P.  J.,  TalCott  and  Tappsv^  J  J. 
.    Jadgmeot  affirmed,  with  ooits^ 


Casjes 


DKTBBICIHED  TS  XBM 


THIRD    DEPARTMENT 


AT 


GEISTERAL     TERM, 


fttttf,  1874. 


In  the  Matter  of  THE  NEW  YORK  AND  CANADA  RAIL- 
ROAD COMPANY,  Rbspotoknt,  v.  GEORGE  GUNNISON, 
Appellant. 

BaOfWid — Beal  ettate — tfl^/i  company  eannai  tak$  vMaut  ewna^M  oonufiU. 

Under  the  statutes  authorizing  railroad  companies  to  acquire  title  to  real  estate 
without  the  owner*s  consent,  a  company  cannot  take  land  simply  for  the  pur- 
pose of  removing  grayd  therefrom,  to  be  used  in  constructing  a  distant  portion 
of  its  road. 

Appeal  from  an  order  of  the  Special  Term,  appointing  oommis- 
sioners  to  appraise  the  value  of  the  lands  to  be  taken  by  the  Kew 
York  and  Canada  Railroad  Company,  for  the  purpose  of  oonstroct- 
ing  their  road. 

Mr.  SutchingSy  for  railroad  company. 
Z>.  JS.  Sillj  for  George  GnnniBon. 

BOARDHAN,  J. : 

From  a  reading  of  the  appeal  papers,  it  is  fair  to  say  that  the 
railroad  company  needs,  and  will  need,  additional  lands  for  side 
tracks  and  storing  cars.    Whether  the  necessity  requires  the  use  of 
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the  particnlar  lands  in  controversy,  is  not  so  clear.  Still,  enougl; 
is  shown,  of  difScnlties  and  obstructions  in  other  neighboring  locali- 
ties, to  lead  to  the  conclusion  that  no  other  property  is  so  available, 
or  could  be  rendered  so  useful  at  so  small  an  expense,  as  these  lands 
of  Gunnison.  If  bo,  the  selection  of  proper  grounds  for  these,  and 
other  necessary  purposes,  is  very  much  in  the  discretion  of  the 
nranagers,  if  exercised  in  good  faith. 

But  the  railroad  company  claims  the  right,  and  indicates  an  intent 
to  use  a  portion  of  the  lands,  of  which  it  seeks  to  acquire  the  title, 
for  the  purpose  of  taking  therefrom,  gravel,  to  ballast  tlie  road  for 
many  miles  to  the  south  of  Crown  Point.  It  appears  that  this  land 
is  mostly  made  up  of  a  fine  quality  of  gravel,  suitable  for  such  pur- 
pose, and  that  no  suitable  gravel  can  be  obtained  for  fifteen  miles 
south  of  it.  One  of  the  objects  for  which  such  land  is  necessary 
to  said  company,  is  to  excavate  and  carry  away  this  gravel  for 
ballast 

The  right  of  eminent  domain  is  harsh  in  its  application  to  indi 
vidual  rights.  It  is  given  for  the  public  advantage,  and  to  accom 
plish  a  public  purpose.  To  accomplish  such  purpose,  the  railroad 
oompany  is  allowed  to  take  private  property,  upon  just  compensa- 
tion. Whatever  is  essential  and  indispensable  to  the  construction, 
maintenance  or  running  of  the  road,  is  allowed  to  be  taken.  What 
the  company  acquires,  is  not  a  fee  simple  to  the  lands — not  an 
absolute  right  to  use  them,  irrespective  of  the  title  and  interests 
remaining  in  the  individual — but  a  right  of  way,  and  the  right  to 
adapt  the  soil  and  land,  within  its  limits,  to  the  ordinary  uses  and 
necessities  of  such  a  way.  If  a  cut  is  required,  the  soil  taken  there- 
from may  be  used  for  a  fill,  wherever  needed.  But  it  has  not  been 
considered  lawful,  so  far  as  I  can  discover,  to  take  lands  outside 
the  limits  of  its  way ;  to  remove  earth,  timber,  rocks  or  materials 
therefrom  for  the  building  of  its  road,  under  the  right  of  eminent 
domain  and  public  necessity.*  At  page  552,  of  the  last  case, 
Allkn,  J.,  says :  ^*  The  right  to  take  lands  upon  which  to  erect  a 
manufactory  of  cars  *  *  *  is  not  included  in  the  grant. 
I^either  can  lands  be  taken  for  a  mere  subsidiary  or  extraordinary 
purpose/'    He  then  indicates  many  of  the  purposes  considered 

•1  Red.  on  RaD.,242  (n  6),  347,  (n8);  In  Matter  of  N.  Y.  and  H.  R  XL  v. 
Kiis46K.  Y.,  646. 
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iiidispenBable,  Buch  as  justify  the  taking  of  laud  in  inmium.  But 
lie  nowhere  intimates  that  the  soil,  below  grade,  may  be  taken  and 
earned  away  for  use  in  other  localities.  Such  an  act  would  be  in 
excess  of  a  right  of  way,  or  passage.  Such  act  is  not  essential  to 
the  construction  and  maintenance  of  a  railroad,  more  than  tlie  use 
of  ties  or  fuel-  Yet,  no  one  woiild  maintain  that  a  railroad  con- 
pany  could  condemn  land,  for  the  purposes  of  ties  or  fuel. 

The  general  principles,  applicable  to  such  cases,  are  well  con- 
sidered in  H.  Ji.  Co.  y.  Davis.*  The  right  of  condemnation  is  the 
exercise  of  an  extraordinary  power  reservea  by  the  State,  in  hoe 
tility  to  the  private  rights  of  citizens.  It  must  therefore  be 
expressly  granted,  when  exercised  by  a  private  or  municipal  cor- 
poration. The  grant  will  not  be  extended  by  inference  or  impli- 
cation. Nor  can  anything  be  taken,  except  by  virtue  of  the  law, 
for  the  benefit  of  the  public,  and  under  an  indispensable  necessity 
in  the  construction  and  maintenance  of  the  road.  It  is  not  suffi- 
cient that  it  is  convenient  or  cheaper  for  the  road.  Because,  saeh 
a  rule  would  apply  to  ties,  fuel,  or  outside  soil  for  the  purposes 
of  embankments.  It  follows  that  the  railroad  company  cannot 
acquire  the  right  to  this  land,  for  the  purpose  of  excavating  the 
soil  and  carrying  it  away  for  many  miles,  under  the  doctrine  of 
eminent  domain,  by  virtue  of  the  statutes  now  in  force. 

The  statute  of  1869  f  enlarges  the  rights  and  powers  of  rait 
roe^d  companies,  but  such  law  only  applies  to  railroads  completed, 
and  to  the  acquisition  of  other  lands  beyond  their  original  neces- 
sities. X  But  upon  the  merits  of  this  case,  the  railroad  company 
does  not  bring*  itself  within  any  rule  of  necessity.  All  that  is 
claimed  in  the  affidavits  on  behalf  of  this  application,  is,  that  no 
gravel,  suitable  for  ballast,  is  to  be  had  upon  it^  road,  south  of 
these  lands,  for  ten  or  fifleen  miles;  and  that  no  other  gravel,  as 
good  as  this,  is  found  upon  the  line  of  its  road,  between  Port 
Henry  and  Putnam,  a  distance  of  twenty  miles.  By  the  affidavit 
of  Buck,  it  appears  that  the  company  has  obtained  large  amounts 
of  gravel,  just  north  of  these  lands ;  and,  upon  information  and 
belief,  that  the  company  has  purchased  and  owned  several  acres, 
within  one-half  mile  of  Gunnison's,  on  the  north,  and  that  additional 
gravel  beds  can  there  be  procured,  at  a  reasonable  rate.    By  the 

♦  43  N.  Y.,  187.         t  Chap.  237.         J  Railroad  Co.  v.  Davis,  43  N.  Y.,  148. 
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affidavit  of  W.  C.  Gunnison,  it  further  appeal's  that  the  company 
owns  another  gravel  bed,  of  great  extent  and  good  quality,  from 
four  to  live  miles  north  of  Gunnison's,  and,  since  March,  1873, 
luis  been  removing  the  same  for  railroad  uses.  These  facts  are 
not  controverted  by  the  petitioner. 

In  view  of  these  fuct43,  of  the  value  and  situation  of  these  lands, 
it  would  seem  to  be  an  unjust  and  unnecessary  exercise  of  the 
power  conferred  upon  the  company,  if  these  lands,  or  any  part 
thereof,  were  taken  for  the  excavation  of  gravel  therefrom. 

By  reference  to  N.  Y.  and  B.  li.  R,  v.  Godwin^  and  Matier 
of  N.  Y,  and  J.  H.  H.  Co,^\  it  may  be  doubted  whether  the  map 
of  the  company,  on  file,  properly  shows  the  extent  of  the  land  to 
be  taken.  I  am  inclined  to  the  opinion,  however,  that  the  descrip- 
tion in  the  petition  is  sufficient,  and  obviates  the  objection  to  tlie 
Droceedings. 

No  other  objection  requires  particular  notice.  It  follows  that 
the  order  of  the  Special  Term  should  be  reversed,  with  ten  dollars 
costs,  and  the  motion  to  appoint  commissionera  of  appraisement, 
should  be  denied,  with  ten  dollars  costs,  but  without  prejudice  to 
a  new  application. 

Present — Millbb,  P.  J.,  Boabdman  and  JavbSi  JJ. 

Order  reversed,  with  costs 


JOHN  B.  NORTON,  Appellant,  v.  RUSSELL  B.  MALLORY 

AND  ANOTHER,  RESPONDENTS. 

StahUe  of  u»n  and  truits — what  trugts  not  affected  by —  Whan  trttsts  arue  by  wipii- 
cation  <f  law-r-  Oonwyance  by  trtutee  to  cestui  que  tnut — tehen  fraudulent^  aa  to 
eredUon.' 

In  1868,  Sarah  Mallory,  the  mother  of  the  defendant,  Russell,  was  the  owner  of 
a  lot  of  forty-one  acres,  and  had  an  interest  in  certain  other  real  estate  in  connec 
lion  with  her  said  son,  who  desired  her  to  unite  wiili  him  in  the  sale  of  the  latter, 
and  allow  him  to  receive  and  enjoy  the  proceeds  of  such  sale,  for  his  own  use  and 
benefit.  It  was  finally  orally  agreed  that  this  should  be  done,  and,  in  consideriv 
tlon  thereof,  the  said  Russell,  the  heirat-law  cf  the  said  Sarah,  agreed  thai 

•  12  Abb.,  N.  8.,  21;  8.  C,  62  Barb.,  85.  f  21  How.,  484. 
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iii)on  her  deatli,  he  would  convey  the  forty-one  acres  to  hiB  son,  the  defendtnt, 
F.  £.  In  pursuance  of  this  agreement,  the  sale  was  made.  Sarah  died  in  Sep* 
tcmber,  1868,  intestate.  In  November,  1870,  the  defendant,  Russell,  without  sny 
intent  to  cheat  or  defraud  his  creditora,  convoyed  the  forty-one  acres  to  lib  nid 
son,  by  deed,  which  was  recorded  KoYemb.jr  26, 1870.  Prior  to  that,  time  tbc 
plaintiff  had  commenced  actions  against  the  said  Russell,  in  which  he  subseqnently 
recovered  Judgments.  This  action  was  broaglit,  to  have  tlie  conveyance  set  aside. 
HM,  that  the  complaint  was  properly  dismissed.  That  upon  the  death  of  Saniii 
MaHory,  the  land  descended  to  Russell,  as  her  heir-at-law,  and  he  held  the  same,  as 
trustee  for  his  son.  That  his  agreement  to  convey  the  same  was  founded  apoD  a 
valuable  consideration,  and  would  be  enforced  by  a  court  of  equity.  And  tliat 
as  the  trust  arose  by  implication  of  law,  it  was  not  invalidated  by  the  statute  of 
uses  and  trusts. 

Appeal  from  a  jadgment,  diBmissiog  plaintiff's  complaint  with 
costs. 

Sarah  MaUorj  was  the  mother  of  the  defendant,  Rnsecll  B. 
Mallory,  and  grandmother  of  the  defendant,  Frederick  £.  Mallory, 
who  is  the  son  of  Russell  B.  Mallory.  In  1868,  Sarah  was  the 
owner  of  a  considerable  interest  in  real  estate,  in  connection  with 
her  son  Russell.  Russell  desired  her  to  unite  with  him  in  tbe  sale 
of  such  lands,  and  allow  him  to  have  and  enjoy,  absolutely,  the 
proceeds  of  such  sale,  for  his  own  use  and  benefit.  It  was  finally 
agreed  that  this  should  be  done,  upon  condition  that  Russell,  who 
was  her  only  heir-at-law,  should,  at  her  death,  convey  a  lot  of  forty- 
one  acres  of  land,  which  she  owned  absolutely  and  was  not  to  sell, 
to  his  son,  the  defendant  Frederick  £.  Mallory,  then  an  infant 
about  four  years  old.  The  sale  of  all  the  lands,  except  the  forty- 
one  acres,  was  accordingly  made,  and  Russell  received  and  retained 
all  the  proceeds.  In  September,  1868,  Sarah  Mallory  died  intes- 
tate, leaving  the  defendant  Russell,  her  only  child  and  heir-at-law, 
whereby  he  became  possessed  of  an  apparent  title,  in  fee  simple,  to 
forty-one  acres,  by  inheritance. 

In  November,  1870,  the  said  Russell  being  then  in  an  embarrassed 
or  insolvent  condition,  he  and  his  wife  joined  in  the  conveyance  of 
said  forty-one  acres  of  land  to  his  son,  the  defendant  Frederick  K 
The  deed  was  recorded,  November  26, 1870.  The  judge  finds  that 
such  conveyance  was  made  in  pursuance  of  the  agreement  with  his 
mother,  and  in  good  faith,  without  any  intent  to  cheat  or  defrand 
his  creditors,  or  hinder  or  delay  them  in  tiie  collection  of  their 
debts,  but  with  the  intent  that  such  deed  should  precede  the  plain- 
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tiflF'g  judgment,  hereinafter  referred  to,  and  prevent  such  judgment 
from  becoming  a  lien  upon  said  lands.  After  the  recording  of  said 
deedy  the  plaintiff  recovered  judgment  against  Russell,  for  about 
$1,000  in  all,  upon  an  indebtedness  from  said  Russell  to  the 
plaintiff,  existing  in  April,  1870.  Such  judgments  were  duly 
docketed  in  Schuyler  county,  where  said  lands  were  situate,  and 
executions  thereon  were  returned  unsatisfied,  as  to  a  large  portion 
thereof.  This  action  was  then  brought  by  the  plaintiff,  to  set  aside 
such  conveyance,  and  to  charge  said  lands  with  the  payment  of 
such  judgments. 

Upon  the  trial,  the  fkcts  were  found  substantially  as  above  set 
forth,  and  plaintiff's  complaint  dismissed,  upon  the  ground  that 
Frederick  E.  was,  in  equity^  entitled  to  such  oonveyancei  and  that 
it  was  not  in  fraud  of  the  plaintiff. 

8coU  Lardy  for  the  appellant. 

John  J.  Van  AUen^  for  the  respondents. 

BoAmiM Air,  J. : 

Prior  to  the  Revised  Statutes,  no  doubt  can  exist  that  the  arrange- 
ment between  Russell  and  his  mother  would  have  created  a  valid 
trust.  ^'  The  most  simple  form  in  which  an  implied  trust  can  be 
presented  is  that  of  property  delivered  by  one  person  to  another, 
to  be  by  the  latter  delivered  over  to  and  for  the  benefit  of  a  third 
person.''*  "If  there  be  either  a  good  or  valuable  consideration, 
equity  will  raise  a  use  or  trust  corresponding  to  such  considera- 
tion." t  Such  trusts  are  treated  as  implied  or  created  by  operation 
of  the  law,  and  are  not  affected  by  the  provisions  of  the  Revised 
Statutes.  X  The  case  under  consideration  is  not  a  resulting  trust  in 
favor  of  creditors,  under  section  52,  because  the  plaintiff  is  not  a 
creditor  of  the  person  paying  the  money.  She  paid  the  considera- 
tion to  Russell,  who,  by  her  death,  took  the  title  to  the  land  in 
qnestion,  under  a  contract,  by  which  he  held  the  legal  title  in  trust 
for,  and  subject  to,  the  equitable  title  of  his  son.  By  the  fiftieth 
section,  trusts  arising  or  resulting  by  implication  of  law,  are  not 

•  % SU»y's Bq.  Jur.,  §  1196.  f  Id., g  1197 ;  see alsold.,  g  1310. 

13  R  S.,  738,  gg  50, 51,  53  and  53. 
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Hbolished.     The  trust   in   this  case  is  of  that   character  and  ia 
valid. 

The  evidence  justified  the  court  below,  in  finding  the  existeaee 
of   tlie  agreement,   under   wiiich   tlie  trust  arises.      The  agrco- 
nient  and  payment  of   the  consideration  being  so  found  apuu 
sufficient  evidence,  the  consequences  are  inevitable.     It  would  be 
inequitable  and  unjust  that  RuEsell  should  have  the  cousideratiou, 
derived  from  the.  sale  of  his  mother's  lands,  for  the  pajmeat  of 
his  debts,  and  that  his  creditors  should  still  be  at  liberty  to  take 
tlie  property  in  dispute,  devoted  by  the  mother  to  an  entirely  dif- 
ferent purpose.     The  creditor  would  thus  have  a  double  fund,  out 
of  which  to  secure  his  debt.     The  second  fund  would  be  one  not 
justly  applicable  to  the  payment  of  the  debt,  or  equitably  belong- 
ing to  the  debtor,  but,  in  fairness  and  good  conscience,  belonging 
to  Fred.  £.,  under  the  agreement.     Fred.  E.  was  and  is  an  infant 
of  such  tender  years,  as  to  be  incapable  of  understanding  or  assent- 
ing to  the  aiTaugement  between  his  father  and  grandmother.    But, 
as  the  agreement  was  beneficial  to  him,  the  court  will  assume  his 
absent  and  acceptance  of  the  property  under  the  deed.     The  case 
u  stronger  for  the  beneficiary  than  that  of  Sieman  v.  Austin^ 
where  the  creditor's  judgment  was  recovered  and  became  a  lien 
upon  the  trust  property,  before  the  conveyance  from  the  trustee 
to  the  cestui  que  trust.    In  other  respects,  it  is  very  similar.    In 
that  case,  it  was  held  that  the  Revised  Statutes,  relati  ug  to  uses 
and  trusts,  were  inapplicable,  and  that  the  common  law  governed 
the  rights  of  the  parties.     The  same  view  is  taken  in  4  Kent's  Com- 
mentaries, t    '^  If  a  trust  be  created  for  the  benefit  of  a  tliird  person 
without  his  knowledge,  he  may  when  he  has  notice  of  it,  aflh*ni 
the  trust,  and  call  upon  the  court  to  enforce  the  performance  of  it." 
It  is  also  held,  in  Sieman  v.  Austin^X   that   the  prohibition  of 
section  51,  of  a  trust  resulting  to  the  person  paying  the  conside- 
ration, does  not  apply  to  a  resulting  trust  for  the  benefit  of  a  third 
pei*son.     Such   conclusion   must  be  still   more  clear,  when  suck 
person,  as  in  this  case,  was  not  of  an  age  to  know  of,  or  assent  to, 
the  fict  by  which  the  title  vests  in  the  trustee.    The  authorities  are 
quite  conclusive,  that  a  trust,  of  tlie  character  claimed  in  this  case, 
may  be  created,  and  that,  when  created,  the  equities  of  the  cuiut 

•83  Barb.,  0;  affirmed  in  29  N.T.,  698.  \^t^Wt.  XAnU. 
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que  trust  are  superior  to  those  of  anj  creditor  of  the  trustee, 
except,  perhaps,  an  incumbrancer  who  has  parted  with  his  monc}* 
upon  the  security  of  the  property,  without  notice  of  prior  equities. 
It  is  claimed  by  the  appellant,  that  a  trust  cannot  bo  created  by 
parol.  The  Revised  Statutes*  prohibit  the  creation  of  trusti:, 
except  by  act  or  operation  of  law,  or  by  writing,  etc.  The  next 
section  (7th)  provides  that  the  sixth  section  shall  not  be  construed 
to  prevent  any  trust  from  arising  by  implication  or  operation  of 
law.  Such  trusts  may  be  proved  by  parol,  provided  they  flow 
fi-om  acts,  relations,  situations  and  conditions  of  the  parties,  impress- 
ing property  with  trust  character,  and  imposing  upon  the  party 
holding  property,  the  obligations  of  a  trustee  towards  the  bene- 
ficiary, t 

Conceding  the  findings  of  the  court  below  to  be  right  (and 
there  is  no  evidence  from  which  a  doubt  can  arise),  the  case  was 
properly  disposed  of.  The  suggestions  of  danger  from  such  secret 
trusts,  and  from  perjury  in  establishing  them,  are  pertinent  and 
forcible,  but  are  properly  addressed  to  the  court  of  original  juris- 
diction. Having  produced  conviction  there,  and  being  in  no 
respects  incredible,  impossible  or  contradicted,  this  court  would 
not  be  justified  in  disregarding  or  disbelieving  such  evidence. 

I  am  inclined  to  the  belief  that  Davis'  testimony  was  admis- 
sible upon  the  question  of  Russell's  good  faith  in  making  the  deed 
to  his  son.  But  if  it  were  not,  there  is  abundant  and  uncontra- 
dicted evidence  without  it,  to  sustain  the  conclusions  of  the  court 
below.  In  equity  cases,  errors  in  the  reception  of  evidence  will 
not  be  regarded,  when  it  is  apparent  they  could  not  have  affected 
the  result.  X 

If  these  views  are  correct,  the  judgment  should  be  affirmed  with 
costs. 

Present — Millbb,  P.  J.,  Boabdscan  and  Jakes,  JJ. 

Judgment  affirmed,  with  costs. 

•  2  R.  8.,  185,  $6.     f  Foote  v.  Bryant,  47  N.  T.,  644;  Peny  on  Trusts,  %  1S7. 
IFoole  ▼.  Bryant,  47  K  Y.,  544,  551 ;  Bundle  v.  Allison,  84  N.  Y.,  180, 184; 
Ajhley  ▼.  HazshaU,  88  id.,  4H  60S. 
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STEPHEN  W.  CARD,  Plaintiff,  v.  JOHN  K.  MILLER  and 

PARMELIA  MILLER,  Defendants. 

Promitaory  note —  AUaraUont  qf —  when  material  —  toA^ii  note  aeoided  bg. 

The  defendant,  J.  EL  MiUer,  made  his  promi^soiy  note  fpr  $500,  payable  to 
the  order  of  one  Enapp,  the  note  reading,  **  I  promise  to  pay,**  etc.  Subeequeatlj, 
Enapp,  without  the  knowledge  or  consent  of  J.  E.  Miller,  persuailed  the  defendant, 
P.  Miller,  to  sign  her  name  to  the  note,  under  the  name  of  J.  E.  Miller.  Afterward, 
and  before  ita  maturity,  the  note  came  into  the  hands  of  the  plaintiff,  a  teiuijUt 
purchaser,  for  a  valuable  consideration,  without  notice.  In  aa  action  brought  by 
him  upon  the  note,  held^  that  he  was  entitled  to  reooTer  against  both  of  the 
defendants.  That  the  addition  of  P.  Miller's  name  to  the  note,  was  not  a  material 
alteration  thereof,  and  did  not  render  it  invalid  as  to  the  original  maker. 

BrowneUy.  Winnie  (dO  N.  Y.,400)  and  MeCaughey  ▼.  Smith  {27  id.,  80),  snowed; 
Ohappa  T.  Speneer  (28  Barb.,  684)  and  MeVean  y.  Seott  (46  id.,  878),  ovemiled. 

Motion  for  a  new  trial,  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term. 

On  October  81,  1871,  the  defendant,  John  K.  ^Miller,  made  and 
deUvered  to  one  Enapp,  his  promissory  note  for  $500,  payable  to 
the  order  of  the  said  Knapp,  six  months  after  the  date  thereof 
The  consideration  for  sach  note,  was  the  assignment  by  the  said 
Knapp,  as  attorney  for  one  Jencks,  of  letters  patent  for  an  improved 
match  safe,  and  an  agreement  between  Enapp  and  Miller  to  enter 
into  the  mannfactare  of  snch  safes,  as  partners.  Enapp,  however, 
only  wanted  the  note  to  satisfy  Jencks  that  the  sale  had  been  made, 
and  agreed  that  the  note,  or  Miller's  half  of  it,  should  only  be  paid 
ont  of  i^he  profits  of  the  bnsiness. 

After  the  note  had  thus  been  made  and  delivered  by  John  E. 
Miller  to  Enapp,  the  latter,  in  three  or  four  days,  went  to  Parmelia 
Miller,  the  mother  of  defendant,  John  E.  Miller,  and,  without  the 
knowledge  or  consent  of  John  E.,  persuaded  her  to  sign  her  name 
to  the  note,  under  the  name  of  John  E.,  the  note  being  written  ^  I 
promise  to  pay,"  etc. 

Soon  after  the  note  had  been  so  signed,  Enapp  sold  and  trans- 
ferred the  note  to  one  Sprague,  and,  by.  subsequent  sales,  the  note 
came  into  the  hands  of  the  plaintiff  for  a  valuable  consideration, 
before  it  was  due,  and  without  notice  an  the  part  of  the  plaintiff,  of 
any  defects  or  defenses.    The  note  not  being  paid  when  dne,  this 
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action  was  brought,  and,  upon  the  trial  at  the  circuit,  a  verdict  was 
ordered  by  the  court  for  tlie  amount  of  the  note,  against  both 
defendants. 

Two  exceptions  were  urged  upon  this  motion  for  a  new  trial, 
which  were  ordered  to  be  heard  in  the  first  instance  at  the  Oeneral 
Term. 

let.  That  there  was  no  such  evidence  of  Knapp's  indorsement  of 
the  note  as  to  warrant  a  recovery. 

2d.  That  the  addition  of  Mrs.  Miller's  name,  after  the  negotia- 
tion and  delivery  of  the  note  to  Knapp,  without  the  knowledge 
or  consent  of  John  K.,  was  a  material  alteration  of  the  note  and 
avoided  it. 

J/1  M.  WaUTBy  for  the  plaintiff,  cited  Brcwndi  v.  Winnie  (29 
N".  T.,  400;  2  Am.  Rep.,  698) ;  Flint  v.  Otaig  (59  Barb.,  319) ; 
OramweU  v.  HewiU  (40  N.  Y.,  491). 

O.  Porter,  for  the  plaintiff,  cited  Lewis  v.  Payne  (8  Oow.,  71) ; 
Ifunny  v.  CdUon  (1  Hawks.,  222) ;  JewiU  v.  Hodgden  (3  Green., 
103) ;  Ireing  v.  Turnpike  (2  Penn.,  466). 

BOABDMAN,  J. :  ' 

The  evidence  of  Enapp's  indorsement  was  sufficient  to  establi^ 
the  fact.  In  any  event,  it  could  only  have  been  error  to  have 
refused  to  submit  that  question  to  the  jury,  upon  the  request  by 
the  defendant  No  such  request  was  specially  made  by  the  defendant. 
The  testimony  of  St.  John  was  competent,  and  tended  to  estab- 
lish Knapp's  indorsement.  It  was  also  proved  by  the  defendant, 
that  Spragne  bought  the  note  of  Knapp.  All  the  evidence  in 
the  case  went  to  establish  the  genuineness  of  the  indorsement,  and 
no  evidence  was  given,  showing,  or  tending  to  show,  that  it  was 
not  genuine.  Under  such  circumstances,  the  court  was  justified 
in  treating  the  proof  as  sufficient  But  if  not,  the  neglect  of  the 
defendant  to  request  the  submission  of  that  specific  question  to  the 
jury,  was  a  waiver  of  the  objection.* 

A  more  serious  question  arises  upon  the  alteration  of  the  note, 
by  adding  the  name  of  Mrs.  Miller,  after  its  delivery  to  Knapp^ 

*  Bidwell  T.  Lament,  17  How.,  857. 
Hun— Vol.  I.  64 
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witkoat  tlie  knowledge  of  her  bod.  The  autliorities  are  in  conflict 
Upon  this  subject.  In  Chappell  v.  Spencer*  and  in  Mc Yean t. 
SooU^^  such  an  alteration  is  held  to  be  material,  and  to  avoid 
the  note,  as  to  the  original  maker.  But,  in  BrovoneU  v.  Winnie^X 
and  McCwughey  v  SmUhj%  such  an  alteration  has  been  held  by 
the  Court  of  Appeals,  not  to  be  material,  or  to  affect  the  validity  of 
the  note.  It  is  true  that  the  original  maker  of  the  note  did  not 
defend,  in  BrowneU  v.  Winntey  and  that  the  person,  making  the 
alteration,  alone  defended,  so  that  the  precise  question  was  not 
before  the  court.  The  case  of  McCaughey  v.  Smithy  has  been 
seyercly  criticised  in  McVean  v.  ScoUy\  and  declared  to  be  bad 
law.  Still,  in  the  face  of  two  such  distinct  declarations  of  the 
law  of  this  case  by  the  Court  of  Appeals,  I  do  not  feel  at  liberty 
to  saj  the  alteration  under  consideration  was  material.  This 
note  was  a  several  note,  and  it  may  well  be  said,  the  liability  of 
John  K.  is  not  increased  or  varied  bj  the  addition  of  his  mother's 
name  as  an  additional  maker,  any  more  than  it  would  have  been, 
if  she  had  guaranteed  the  payment  of  the  note.  Had  the  form  of 
the  signature,  as  set  up  in  the  complaint,  to  wit :  '^  John  E.  Mil- 
ler and  Parmelia  Miller,"  been  establislied  upon  the  trial,  a  different 
question  might  have  been  raised ;  because,  such  a  signature  would 
import,  in  law,  a  joint,  and  not  a  several  liability.  But  the  case 
shows  only  the  several  signatures  of  the  two  defendants,  by  which 
a  several,  and  not  a  joint  liability  is  created.  Without  attempting 
to  review  the  authorities,  I  feel  bound  to  recognize  and  follow  the 
eases  cited  in  the  Court  of  Appeals. 

The  motion  for  a  new  trial  is  therefore  denied,  and  judgment 
ordered  for  the  plaintiff  upon  the  verdict,  with  costs. 

Present — MtlTjKr,  P.  J.,  Boasdman  and  Jahbs,  JJ. 

JA3CES,  J.,  dissented  as  to  the  sufficiency  of  the  evidence  to 
establish  the  indorsement  of  the  note  by  Knapp,  but  ooncorred 
with  BoAKDMAK,  J.,  as  to  the  effect  of  the  alteration  of  the  note. 

Judgment  ordered  fbr  the  plaintiff,  with  eosts. 

•88  Barb.,  ffSi.  f  46  Barb.,  878.  |88  N.  Y.,  40QL 

g  87  N.  T.,  88.  1 46  Barb.,  887. 
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COTINELIUS  VAN  RENSSELAER,  Respondent,  v.  THE 
ALBANY  AND  STOCKBRIDGE  RAILROAD  COM^ 
PANT,  Appellant. 

Bamment —  what  eangUtutes — may  be  impaaed  by  covenant — NegUgence^ 

The  owner  in  fee  of  land  maj  impoee  upon  it  any  burden,  however  injurious 
or  destructive,  not  inconsistent  witli  his  general  right  of  ownership,  if  such 
burden  be  not  in  violation  of  public  policy  and  do  not  injuriously  affect  the 
rights  or  property  of  others.  And  where  the  nature  of  the  charge  is  such  that  it 
may  be  made  by  grant,  it  may  be  equally  imposed  by  covenant. 

in  1859,  the  plaintiiTs  fother  was  the  owner  of  land,  through  which  the  defend- 
ant*8  road  was  built,  on  the  side  of  a  steep  hill.  In  that  year,  the  embankment  for 
the  road  slipped  out  upon  the  adjoining  land,  causing  damage  which  was  settled 
between  the  plaintiff's  father  and  the  defendant.  At  the  time  of  the  settlement, 
a  writing  under  seal,  executed  by  the  plaintiff's  father,  was  given  to  the  defend- 
ant, by  which  he  released  the  defendant  from  all  claims  for  the  damage  already 
occasioned,  and  agreed  that,  if  in  consequence  of  the  peculiar  construction  of  the 
embankment,  or  of  the  nature  of  the  soil  at  the  point  where  the  embankmen,t 
Jomed  his  land,  land-slides  should  thereafter  occur,  that  he,  his  heirs  and  legal 
representatives,  should  consider  the  money  then  paid,  as  compensation  in  full  for 
all  past  and  future  damage,  and  that  the  instrument  so  signed  should  be  a  bar  to 
all  future  claims. 

In  1869,  another  land-slide  occurred,  occasioning  damage  to  the  land,  which 
had  descended  to  the  plaintiff,  as  heir-at-law  of  his  father,  to  recover  for  which 
damage,  thi)  action  was  brought.  Held^  that  by  virtue  of  the  covenant  contained 
in  the  agreement,  the  defendant  acquired  an  easement  in  the  land,  which  was 
bound  thereby  in  the  hands  of  the  plaintiff;  and  that,  as  the  negligence  of  the 
defendant,  if  any,  was  not  willful  or  permitted  with  any  hostile  or  offensive  pur* 
pose,  the  plaintiff  could  not  recover. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  referees. 

In  1859,  the  father  of  the  plaintiff  was  the  owner  of  land, 
throngh  which  defendant's  road  was  built,  on  a  steep  hill-side.  The 
embankment  for  the  road  having  slipped  down  upon  the  adjoining 
land,  causing  damage,  such  damage  was  settled  between  plaintiff's 
father  and  the  defendant,  in  January,  1859,  and  a  writing  given  by 
the  said  plaintiff's,  father  to  defendant,  under  seal,  first,  releasing 
and  discharging  the  defendant  from  sncli  damage,  and  second,  as 
follows :  ^^  I  do  also,  for  the  same  consideration,  and  for  myself, 
executors,  administrators  and  assigns,  hereby  agree  with  said  cor- 
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poration,  that  if  in  consequence  of  the  ])eculiHr  eontstruetionof  said 
embankment  or  of  the  nature  of  the  soil  at  the  point  where  said 
embankment  adjoins  my  land,  land-slides  shall  hereafter  occur  from 
said  embankment,  whereby  earth  or  other  material  shall  bo  depo- 
sited on  my  lot,  that  I  will  make  no  claim  for  damages  therefor, 
and  that  I  will,  and  my  heirs  and  legal  representatives  shall  ooo- 
sider  the  money  this  day  paid  by  said  corporation,  compensatioa 
in  full  for  all  past  and  all  future  damage  to  my  land,  which  has 
happened,  or  may  hereafter  occur  in  consequence  of  said  embank- 
ment, and  this  instrument,  a  bar  to  all  future  claim."  Plaiutiff, 
upon  the  death  of  his  father,  succeeded  to  the  title  to  his  lands,  by 
inheritance,  in  1868.  In  1869,  during  a  heavy  storm,  another  slide 
from  such  embankment  came  down  upon  plaintiff's  land,  to  his 
damage,  for  which  this  action  was  brought.  The  referees  found 
that  the  embankment  was  improperly  and  negligently  constructed, 
and  tliat  the  injury  complained  of,  was  caused  by  the  careleasneM 
of  the  defendant 

George  W.  Miller^  for  the  appellant. 

George  C.  Genety  for  the  respondent, 

BOABDHAN,  J. : 

If  the  instrument  executed  by  plaintiff's  father,  bars  the  plain- 
tiff's right  of  action,  it  will  not  become  necessary  to  con- 
sider the  question  of  negligence  raised  upon  the  hearing.  It  can 
scarcely  be  denied,  that  such  a  burden  as  that  contemplated  in 
the  contract,  can  be  imposed  by  grant  upon  one's  realty.  It  is  very 
like  a  grant  of  the  right  of  drip  from  eaves ;  or  the  right  to  flood 
lands  or  to  discharge  water,  with  or  without  refuse  matter,  upon 
lands  of  another ;  *  or  the  right  of  support  to  the  soil  or  buildings 
of  one  party,  by  the  property  of  another ;  or  the  right  to  cliange 
the  course,  impede  the  flow,  or  increase  or  diminish  the  quantity 
of  water  in  a  stream  through  adjoining  lands.  All  these  are 
&miliar  cases  of  easements,  known  and  recognized  by  the  law. 
The  right  to  maintain  such  embankment,  to  the  detriment  or  damage 
of  the  adjacent  land,  was  a  right  which  plaintiff's  father  could  con- 

•Buahnell  ▼.  Proprietora,  etc,  81  Conn.,  150. 
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?ey  to  defendant,  and,  by  such  convejance,  deprive  himself  and 

his  heir  of  any  recovery  for  damages  contemplated  by  the  parties. 

Such  a  grant  would  have  created  an  easement  upon  plaintiff's  land 

10  favor  of  the  defendant.    It  relates  directly  to  the  land ;  the 

right  is  a  burden  upon  it.    The  owner  may  thereby  be  deprived  of 

its  full  use.     The  land  may  be  incumbered  in  a  manner  inconsistent 

with  the  general  right  of  ownership  in  the  plaintiff.    Nor  is  it,  in 

this  view,  inconsistent  with  the  case  of  Keppell  v.  Bailey*    In  that 

case,  the  covenant  was  held  to  be  personal,  not  running  with  the 

land,  nor  binding  assignees.    That  case  has  not  been  overruled  as 

a  decision  of  the  questions  before  the  court ;  but  certain  diota  of 

the  lord  chancellor  have  been  condemned  and  rejected.     The  sub* 

ject  is  very  fully  considered  in  Spencer's  Case  and  the  notes  thereto.f 

It  results  from  the  cases,  that  the  owner  in  fee  of  land,  may 

impose  upon  it  any  burden,  however  injurious  or  destructive,  not 

inconsistent  with  his  general  right  of  ownership,  if  such  burden  is 

not  in  violation  of  public  policy,  and  does  not  injuriously  affect  the 

rights  or  property  of  others. 

But  the  instrument  under  consideration  is  not,  in  terms,  a  grant 
or  conveyance,  but  rather  an  agreement  or  covenant  not  to  sue  for 
any  damages  thereafter  occurring ;  in  effect  giving  to  defendant  the 
right  to  the  nse  of  plaintiff^s  land,  as  and  when  it  should  become 
necessary,  by  reason  of  defects  in  the  building  up  and  sustaining  of 
its  track  and  embankment.  Upon  such  a  construction  of  the 
contract,  no  reason  is  apparent  why  the  burden  should  not  be 
imposed  by  the  covenant,  since,  by  its  nature,  it  could  have  been 
given  by  a  grant  X 

If  we  are  right  in  holding  that  such  a  servitude  can  be  imposed 
upon  land,  and  that,  when  the  nature  of  the  charge  is  such  that  it 
might  have  been  made  by  grant,  it  may  be  equally  imposed  by  cove- 
nant, it  follows  that  the  covenant  of  plaintiff's  father  runs  with  the 
land,  and  subjects  the  same  in  the  hands  of  his  son,  to  all  the  conse- 

*  9  Mylne  &  Eeene,  617. 

f  1  Sm.  Lead.  Cases  port  1,  pp.  115, 139 ;  Rowbotham  v.  Wilson,  8  £1L  ft  B.,  123  ; 
^  Eng.  C.  L.  R,  122;  Gibert  v.  Peteler,  88  Barb.,  488;  affirmed,  after  new  trial, 
ia  Court  of  Appeals,  88  N.  T.,  165. 

i  Carr  v.  Lowry,  8  Casey,  257 ;  Barrow  v.  Richard,  8  Pblge,  851 ;  Gibert  v.  Pete- 
ler,  and  Rowbottom  v.  Wilson,  anU;  1  Smith  Lead.  Cases,  144, 165, 166, 178»  179, 
and  cases  there  cited. 
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quences  that  would  exist  against  the  father.  Such  would  be  the 
case  even  against  an  assignee.* 

The  idea  of  a  perpetuity  in  a  vested  right  to  maintain  a  negli- 
gent structure,  is  well  answered  by  the  lord  chancellor,  in  Keppdl 
v.  Bailey^\  wherein  he  shows  that  the  principle  of  a  perpetaitj  is 
not  involved  in  the  case. 

Nor  is  there  anything  in  the  novelty  of  such  an  easement,  as 
suggested  in  the  opinion  of  the  referees,  which  should  lead  to  its 
rejection.  That  such  charges  upon  land  have  hitherto  been 
unknown  to  the  law,  or  unnecessary  in  experience,  cannot  destroy 
the  power  of  creation.  The  arts  and  sciences  are  constaiitlj 
developing  new  industries  and  new  necessities  for  subjecting  realtj 
and  population  to  strange  burdens  of  a  novel  character.  It  is  the 
province  of  the  law  to  adapt  itself  to  such  wants.  In  this  particn- 
lar  case,  it  may  be,  and  probably  is,  a  necessity  that  the  defendant*! 
roadway  should  pass  along  that  side-hill ;  that  the  formatioQ 
of  such  hill  is  such  that  an  embankment  cannot  be  built,  except  at 
extravagant  expense,  which  shall  be  free  from  the  chance  of  sliding 
down  upon  the  lower  land ;  that  thus  the  defendant  needed  to  own 
such  lower  lands,  or  else  the  right  to  subject  them  to  the  possible 
injnry  from  land-slides  from  said  embankment.  What  more  reason- 
able than  that  defendant  should  desire  to  acquire  such  right,  thoa 
preventing  plaintiff  or  his  ancestor,  from  making  valuable  improve- 
ments upon  the  lands  liable  to  injury  ?  What  more  natural  than 
that  the  plaintiff's  father  should  be  willing  to  accept  of  a  compen- 
sation for  such  risk,  agreed  upon  between  the  parties,  and  still  own 
and  enjoy  the  ordinary  use  and  profits  to  be  derived  therefrom! 
Such  seems  to  have  been  the  conduct  of  the  parties.  Thongh  it 
may  have  become  an  unfortunate  contract  for  the  plaintiff,  it  cannot 
alter  the  result.  The  extent  of  the  injury  may  be  due  to  an  indis- 
creet use  and  improvement  of  the  lands,  in  view  of  their  exposure— 
a  use  not  contemplated  when  the  contract  was  made. 

Entertaining  such  views,  after  a  careful  examination  and  study 
of  the  law  applicable  to  the  case,  it  is  unnecessary  to  discuss  the 
subject  of  negligence  as  developed  by  the  evidence.  It  is  not 
claimed  that  such  negligence,  if  it  existed,  was  willful  or  permitted 

•Holmes  v.  Buckley,  1  Eq.  Cases,  p.  27, F.  4;  Norman  v.  Wells,  17  Wend.,  181 
\AnU. 
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witli  any  hostile  or  offensive  purpose.  It  could  not,  therefore, 
furnish  a  ground  for  action,  in  spite  of^  and  notwithstanding  the 
covenant. 

If  the  views  taken  of  this  contract,  be  not  correct,  the  result 
must  follow,  that  the  defendant  acquired  thereby  nothing  but  a 
release  and  discharge,  arising  from  the  damages  caused  in  1859. 
Snch  a  construction  would  be  a  plain  contradiction  of  the  language 
and  apparent  intent  of  the  parties  to  the  agreement.  It  would 
leave  the  plaintiff  the  same  right  to  recover  for  ordinary  neglect 
that  he  would  have  in  the  absence  of  the  agreement.  The  defend- 
ant, by  the  agreement  and  the  consideration  paid,  has  acquired  no 
right  which  the  law  did  not  give  without  such  an  agreement. 

Believing  that  this  contract  had  a  purpose  beyond  the  mere  set- 
tlement of  the  damages  of  1859 ;  that  snch  purpose  is  justified  in 
the  law,  as  proper  and  legal ;  and  that  the  effect  of  such  contract 
is  to  exempt  the  defendant  from  liability  for  ordinary  or  casual 
n^ligence,  I  am  of  the  opinion  that  the  judgment  should  be 
revei-sed,  and  a  new  trial  granted,  costs  to  abide  the  event. 

MiLLKB,  P.  J.  (dissenting) : 

The  question  in  this  case  is,  whether  the  instrument,  executed  by 
the  father  of  the  plaintiff,  on  the  20th  of  January,  1869,  was  a  bar 
to  a  recovery. 

By  the  instrument  referred  to,  the  plaintiff's  father  released  all 
claims  for  damages,  by  reason  of  any  land-slides  from  the  embank 
ment  of  the  defendant,  and  agreed  that  if  any  land-slides  should 
afterward  occur,  that  he  would  make  no  claim  for  damages;  and 
that  he  and  his  heirs  and  representatives  would  consider  the  money, 
paid  by  the  defendant  at  the  time  of  the  execution  of  the  agree- 
ment, in  full  for  all  damages  to  his  land,  and  a  bar  to  all  future 
claim.  I  am  inclined  to  think  that  the  instrument,  executed  by  the 
plaintiff's  fabher,  was  not  of  such  a  character  as  to  prevent  a 
recovery  under  the  circumstances  presented,  and  I  am  brought  to 
this  conclusion  for  the  following  reasons : 

First,  There  was  evidence  upon  the  trial  to  show,  and  the 
referees  found,  that  there  was  negligence  on  the  part  of  the  defend- 
ant, in  allowing  the  embankment  to  remain  in  the  condition  in 
which  it  was  at  the  time  of  the  injury  complained  of,  and  had 
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been,  ever  since  the  agreement  was  executed.  Under  ordinary  d^ 
comstances,  there  would  be  no  question  that  the  defendant  woald 
be  liable  for  negligence,  even  although  the  right  to  claim  damagea 
had  been  discharged.  The  instrument,  I  think,  does  not  relieve 
the  defendant  from  such  liability*  Although  it  provides  against 
damages  in  consequence  of  the  peculiar  construction  of  Bsid 
embankment,  or  the  natnre  of  the  soil,  it  must  be  held,  I  think, 
to  require  of  the  defendant,  the  exercise  of  reasonable  care  to  pre- 
vent its  sliding,  and  imposes  upon  the  defendaat  the  daty  of  guard- 
ing against  negligence  and  carelessness.  Even  if  it  may  be  con- 
sidered as  excusing  the  construction,  at  the  time  when  tlie  agree- 
ment was  executed,  it  cannot  protect  the  defendant,  as  the  proof 
shows  that  after  the  writing  was  executed,  no  steps  were  taken  to 
protect  the  embankment,  the  ditches  being  filled  up,  and  the  water 
being  allowed  to  collect,  so  as  to  affect  the  soil  and  cause  it  to 
slide. 

Second,  Even  if  the  right  claimed  by  the  defendant  may  be  con- 
sidered as  analogous  to  an  easement,  which  I  very  much  doubt,  as 
no  such  easements  have  ever  yet  been  recognized  in  land,  I  am 
inclined  to  think  that  the  writing  does  not  contain  language  wiiich 
creates  an  easement.  It  does  not,  in  appropriate  phraseology,  grant 
the  privilege  of  allowing  the  embankment  to  slide  on  the  land,  or 
create  a  servitude  in  regard  to  the  land  for  any  such  purpose.  It 
only  provides  for  exemption  from  tlie  payment  of  further  damages, 
which  is  a  personal  covenant  and  nothing  more. 

Third.  If  an  easement  was  properly  created  with  a  covenant 
which  bound  the  heirs  and  the  land  itself,  it  might  be  regarded  as 
a  covenant  running  with  the  land,  and  binding  on  the  defendant 
for  that  reason.  But  there  are  no  terms  employed,  which  invest 
it  with  any  such  character.  Although  it  may  bind  the  party  or 
his  lawful  representatives,  wlien  a  proper  action  is  brought,  it  can- 
not,  I  think,  be  obligatory  upon  the  owner  of  the  landf  as  such.  If 
the  owner  was  a  stranger  without  notice,  and  there  was  no  instrument 
or  record  showing  such  a  lien  upon  the  land,  clearly,  he  would  not 
be  bound ;  and,  in  principle,  it  seems  to  me  that  the  heir-at-law  takes 
the  land  without  any  other  incumbrances  upon  it,  except  sndi  as 
appear  from  instruments  which  show  on  their  face  an  intent  to  bind 
the  land,  and  clearly  do  so  bind  it. 
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Jpburth.  I  am  inclined  to  think  that  a  release  of  damages  before 
thej  have  occurred,  is  not  binding,  because  it  is  based  upon  some 
event  which  may  never  happen,  aud  therefore  is  not  a  promise  for 
a  valid  consideration.  It  is  in  mere  anticipation  of  some  possible 
future  injnry,  which  is  a  mere  naked  possibility  which  can  never 
be  the  subject  of  a  release."^ 

For  the  reasons  stated,  I  am  of  the  opinion  that  the  judgment 
was  right  and  should  be  affirmed,  with  costs. 

Present — Milleb,  P.  J.,  Booke»  and  Boa&dman,  J  J. 

MnxsB,  P.  J.,  dissented. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the 
event. 


JOHN  POWELL,  PLAnmFF,  v.  HAMILTON  S.  PRESTON, 

Defend  AiTT. 

Vendor  and  vmdM — Ot^ndiUimaliaie  —  when  nuide  in  good  faUh,  condition  Uiuttained 

<u  offoiTut  eredUon  of  vendeo. 

A  conditional  sale  of  goods,  under  whicli  the  title  to  those  sold  ,and  to  sach 
other  goods  as  might  be  purchased  and  added  to  the  stock  by  the  vendee,  was 
to  be  in  the  vendor,  until  certain  moneys  should  be  paid  by  the  vendee,  will 
not  protect  the  sheriff  for  levjdng  upon  the  goods  under  an  execution  against 
the  vendee,  when,  before  such  levy,  the  vendor  had  taken  possession  of  both  the 
goods  sold  (to  which,  at  the  time  of  sale,  he  had  a  good  title),  and  of  those  pur- 
chased by  the  vendee  since  the  sale. 

In  an  action  brought  by  the  vendor  against  the  sheriff  for  taking  and  selling  such 
goods,  the  Jury  having  found  that  the  vendor's  possession  was  not  firaudulent 
or  in  bad  faith,  hdd^  that  he  was  entitled  to  recover  their  value  from  the  sheriff. 

Jjudden  v.  mmen  (81  Barb.,  650)  and  QrimoM  v.  BhMon  (4  N.  Y.,  581)  distm- 
gnished. 

Baittard  v.  Bwrgett  (40  N.  Y.,  814),  Auatin  v.  l>ye  (46  N.  Y.,  600)  foUowed. 

Th]B  plaintiff  being  the  owner  of  a  stock  of  goods  in  a  store, 
Bold  the  same  to  his  son,  E.  H.  Powell,  conditionally ;  that  is, 
plaintiff  was  to  retain  the  title  to  the  goods  until  they  were  paid  for, 

*  Edwards  v.  Yarick,  5  Denio,  601. 
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and  until  certain  debts  due  third  parties  were  paid.  It  was  subse- 
quently agreed  between  tbem,  that  all  future  purchases  of  goodi 
by  the  son,  should  belong  to  the  father,  upon  the  same  conditions, 
and  that  the  son  might  reduce  the  stock  and  notes,  and  acconnte, 
by  paying  to  plaintiff  a  proportional  amount  of  his  claims  against 
the  son.  The  agreements  by  which  such  a  condition  of  affairs 
existed,  were  made  at  different  times  between  January  and  June, 
1 870,  and,  under  such  agreements,  the  son  had  been  in  possession 
of  the  goods,  buying  and  selling,  and  so  continued  until  November 
1st,  1870.  At  this  time,  the  plaintiff,  by  his  agents,  and  in  the 
absence  of  his  son,  took  possession  of  the  store  and  goods,  and 
afterward,  with  the  aid  of  th^  son,  inventoried  them,  and  continued 
to  retain  possession  until  the  20th  of  November,  1870,  when  the 
same  were  levied  upon  by  defendant,  as  sheriff,  under  executions 
issued  upon  judgments  against  the  son,  E.  H.  Powell.  By  virtue 
of  such  executions,  the  goods  were  afterward  sold.  The  plaintiff 
brought  this  action  against  the  sheriff  for  taking  and  selling  such 
'goods,  and  had  a  verdict  for  their  value,  at  the  circuit.  The  excep- 
tions were  ordered  heard  in  the  first  instance  at  the  General  Teno. 

William  YaumanSf  Jr.j  for  the  plainti£ 

C.  27.  Bell^  for  the  defendant. 

BOARDMAN,  J. : 

If  Edward  H.  Powell  had  remained  in  the  possession  of  the 
goods,  until  the  levy  by  defendant  had  been  made,  the  cases  of 
Ladden  v.  Hazen^  and  GrUwcld  v.  SAddortjf  would  have  been 
autliorities  in  point,  and  perhaps  conclusive  in  favor  of  defendant. 
They  are  distinguished  from  the  case  under  consideration,  in  that 
Edward  H.  Powell  was  not  in  possession  of  the  property,  at  the 
time  of  the  levy.  The  plaintiff  had  possession  of  it  under  a  claim 
of  ownership.  If  he  was  in  fact  the  owner,  the  defendant  was  a 
trespasser,  in  levying  and  selling.  But  if  plaintiff  was  not  the 
owner,  or  his  title  was  fraudulent  and  void  as  to  the  creditors  of 
Edward  H.,  the  defendant  was  justified  in  his  seizure  and  sale. 

It  is  not  denied  that  Edward  H.  had  not  paid  the  plaintiff  the 

•  81  Barb ,  «50.  f  4  N.  Y.,  681. 
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piircliase-price  of  the  goo^s,  nor  that  plaintiff  sold  the  goods  to 
Edward  H.,  conditionally,  the  title  to  remain  in  plaintiff  until  the  pur- 
chase-price should  be  fully  paid.  Such  a  sale  is  sanctioned  by  UaUard 
V.  Rurqett^  and  A%uiiny.  Dye,\  There  was  nothing,  therefore,  in 
tliat  portion  of  the  contract,  which  would  give  to  the  creditor,  rights 
superior  to  those  of  the  plaintiff.  But  the  contract  between  the 
plaintiff  and  his  son,  contemplated  additional  purchases  by  the  son, 
and  additions  to  the  stock  of  goods,  which  were  to  become  the  pro- 
perty of  the  plaintiff  as  fast  as  purchased,  upon  like  conditions. 
As  to  such,  new  purchases,  the  rights  of  the  creditors  of  Edward 
H.,  would  be  superior  to  the  rights  of  the  plaintiff,  so  long  as  the 
goods  remained  in  the  possession,  and  under  the  control  of  Edward 
H.  But  the  plaintiff,  under  his  contract,  took  possession  of  all  the 
goods  in  his  son's  possession,  nearly  three  weeks  before  the  levy, 
and  such  act  was  acquiesced  in  by  the  son,  who  aided  in  taking  \w\ 
inventory  of  the  property,  and  recognized  the  right  of  the  plaintiff 
to  hold  the  goods  under  tlie  contract.  In  the  absence  of  fraud, 
audi  conduct  would  vest  the  plaintiff  with  the  title  to  the  goods, 
and  would  deprive  Edward  H.  and  his  creditors  of  any  claim  upon 
tbem  in  plaintiff's  hands.  The  possession  of  plaintiff,  under  a  claim 
of  ownership,  was  therefore  an  important  fact  in  this  case,  by  which 
all  questions  were  disposed  of,  except  only,  whether  such  possession 
and  ownership  were  in  bad  faith,  and  fraudulent,  as  to  the  creditora 
of  Edward  H.  That  question  was  fully  and  fairly  submitted  to  the 
jury  by  the  learned  judge,  and  the  verdict  has  established  that 
plaintiff's  possession  was  not  fraudulent,  or  in  bad  faith. 

It  does  not  seem  material,  how  plaintiff  obtained  possession  of 
the  goods,  so  long  as  the  contracts  between  himself  and  his  son  gave 
Iiini  the  right  of  possession.  The  possession,  if  rightful  by  virtue 
of  the  contracts,  was  effectual  as  against  the  son  or  any  one  claiming 
under  or  through  him,  however  acquired.  The  same  is  true  of  the 
son's  acqniescence.  He  could  not  recover  the  goods  of  his  father, 
l)eeause  the  fatlier  had  the  legal  right  to  the  possession,  under  the 
contracts  with  the  son.  An  action,  founded  upon  the  manner  in 
which  the  father  gained  possession,  or  the  want  of  acquiescence  by 
the  son,  must,  for  the  reasons  stated,  have  failed. 

The  plaintiff's  title  and  possession  are  held  to  be  honest  and  free 

♦  40  N.  Y.,  814.  1 46  N.  Y.,  500. 
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froiri  frand,  by  the  verdict  of  the  jnrj,  as  against  the  creditoi'soi 
Edward  II.  That  being  so,  no  attack  can  be  sustained  by  the 
creditors  against  the  plaintiff,  except  upon  proof  showing  that  the 
plaintiff  had  no  title,  and  that  the  title  was  still  in  his  son.  We 
have  seen  that  the  contracts  between  the  plaintiff  and  his  son,  gave 
plaintiff  the  title  to  these  goods,  which  was  made  effectaal,  in  the 
absence  of  fraud,  bj  reducing  them  to  possession. 

Many  exceptions  are  taken  in  tiie  case,  but  all  of  them  claster 
around,  and  are  disposed  of  by,  the  principles  above  stated. 

Believing  that  uo  error  was  committed  upon  the*  trial,  to  the 
prejudice  of  the  defendant,  the  verdict  must  be  sustained. 

The  motion  for  a  new  trial  is  therefore  denied,  and  judgment 
ordered  for  the  plaintiff  on  the  verdict,  with  costs. 

Present — ^Millub,  P.  J.,  Eoardman  and  Jambs,  J  J. 

Motion  for  new  trial  denied.  Judgment  ordered  for  the  plaintiff 
on  the  verdict,  with  costs. 


JUD    SMITH,    Sheeiff,    etc.,    Appellant,  v.  WILLIAM  T. 

POST,  Respondent. 

ChaUd  morlgage  —  uihen  fraud  pf  mortgagor  doet  not  affMi  righU  of  mmtgaget— 
given  to  two  per$on»  to  secure  separcUe  debts — when  toid  a$  to  one  mortgagee^  asd 
good  as  to  the  other. 

Where  property  covered  by  a  chattel  mortgage  is  in  the  posseBsion  of  a  third 
person,  an  immediate  delivery  thereof  is  not  necessary. 

The  mortgage  provided  that  in  case  of  default  in  payment,  or  in  case  the 
mortgagees  should  at  any  time  deem  themselves  unsafe,  they  might  take  poasesrioo 
of  the  property  and  sell  the  same.  HM^  that  this  provision  was  for  the  benefit 
of  tbo  mortgagees,  and  authorized  them  to  take  possession  when,  in  their  Judg- 
ment, tliey  deemed  it  best  for  the  safety  of  their  demands  so  to  do,  and  that  bo 
proof  was  required  to  show  that  they  considered  themselves  unsafe,  as  the  legil 
presumption  would  be  that  such  was  the  fact,  when  possession  was  taken  before 
the  mortgage  was  due. 

The  fraud  of  the  mortgagor  will  not  affect  the  rights  of  the  mortgagee  to  the 
property  mortgaged,  unless  he  was  a  party  or  privy  to  it,  and  recdved  the  moit- 
gage  with  the  intent  to  hinder,  delay  or  defraud  the  creditors  of  the  mortgagor* 

Where  a  mortgage  is  made  to  two  persons,  to  secure  separate  and  distinct  debts, 
the  knowledge  and  fraudulent  intent  of  one  of  them,  will  not  affect  the  ri^ 
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tberdn  of  the  other.    Tiie  mortgage  will  be  void  as  to  the  one  and  good  as  to  the 
other. 
Goodwin  t.  £eU^  (42  Barb.,  194)  followed. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  the  verdict  of  a  jury,  and  from  an  order  denying  a  motion 
for  a  new  tria],  made  upon  the  judge's  minutes. 

The  action  was  brought  by  the  plaintiff  to  recover  personal 
property,  which  he  had  levied  upon  by  virtue  of  an  execution 
against  one  Thomas  Merritt,  and  which  had  been  sold  by  virtue 
of  a  chattel  mortgage  in  tavor  of  the  defendant  and  one  Gatliarinc 
McCntchen.  The  mortgage  was  executed  July  30,  1869,  and 
delivered  soon  afterward.  On  the  Hith  of  August,  the  mortgage 
was  filed,  and  the  defendant  claims  that  he  took  actual  possession. 
The  cause  was  tried  at  the  ChemungCircnit,  before  Justice  Murray 
and  a  jury,  and  resulted  in  a  verdict  in  favor  of  thedefendant. 

The  defendant  interposed  two  defenses.  First,  he  claimed  title 
to  the  property,  under  the  chattel  mortgage;  and  second,  he  denied 
that  he  had  interfered  with  the  property  in  any  way,  and  claimed, 
that,  before  it  was  attached  for  the  claim  under  which  the  plaintiff 
sought  to  hold  the  property,  and,  to  secure  which,  it  was  attached, 
he  had  released  all  his  interest  in  it,  to  Mrs.  McCutchen,  and  that 
the  sale  was  by  her  alone. 

The  principal  question  litigated  upon  the  trial,  was  the  good 
faith  of  the  mortgage.  The  evidence  showed  that  in  July,  1869, 
the  said  Merritt  was  the  owner  of  a  farm  and  of  a  large  amount 
of  personal  property  thereon,  and  that,  on  the  twenty-ninth  of  that 
month,  the  wife  of  said  Merritt,  having  learned  that  her  husband 
was  in  Boston,  in  trouble  and  needing  money,  came  with  a  neighbor 
to  the  defendant  and  wanted  to  borrow  some  money  and  give  the 
farm  as  security.  The  defendant  declined  to  loan  money  upon  the 
farm,  but  offered  to  buy  it,  which  offer  was  subsequently  accepted. 
The  defendant,  having  learned  of  the  existence  of  several  debts, 
in  Elmira,  against  Merritt,  and  it  being  claimed  that  he  owed  his 
mother-in-law,  Mrs.  McCutchen,  $1,800,  it  was  further  agreed 
that  the  defendant  should  assume  the  payment  of  all  the  Elmira 
debts,  provided  that  Merritt  execute  a  chattel  mortgage  to  the 
defendant  and  Mrs.  McCutchen,  upon  a  portion  of  the  persona^ 
property  on  the  place,  to  secure  their  respective  debts. 
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Mrs.  Merritt  went  to  Boston  and  brought  back  the  deed  and 
chattel  mortgage,  executed  by  Merritt,  and  delivered  them  to  the 
defendant.  Various  exceptions  were  taken,  and  decisions  msdo 
on  the  trial,  which  are  discussed  in  the  opinion.  / 

ErastiLS  P.  Hart^  for  the  appellant  ^ 

D.  B.  HiUj  for  the  respondent. 

Miller,  P.  J. : 

The  question  whetlier  there  was  an  immediate  deliFerj,  and  in 
actual  and  continued  change  of  possession  of  the  mortgaged 
property,  was  a  question  of  fact,  and  properly  submitted  to  the 
consideration  of  the  jury,  upon  the  trial.  There  was  proof  to 
tfhow  that  an  actual,  formal  possession  was  taken,  and  that  the 
defendant  assumed  control,  and  gave  directions  concerning  it,  aud 
exercised  a  general  oversight  over  it.  The  question  of  fraud  hav- 
ing been  submitted  to  the  jury,  and  they  having  found  against 
the  plaintiff,  the  verdict  is  conchisive  on  the  pjiut  made.*  It 
may  also  be  remarked,  that  the  mortgaged  property  being  at  the 
time  in  the  possession  of  a  third  person,  an  immediate  delivery 
was  not  necessary,  f  The  provision  in  the  mortgage,  that  in  case 
of  default  in  payment,  or  in  case  the  mortgagees  should,  at  any 
time,  deem  themselves  unsafe,  they  might  take  possession  of  the 
property  and  sell  the  same,  was  for  the  benefit  of  the  mortgagees, 
and  authorized  them  to  take  possession,  when  there  was  a  default, 
or  when,  in  their  judgment,  they  deemed  it  best  for  the  safety  of 
their  demand ;  and  no  proof  was  required  to  show  that  they  so  con- 
sidered themselves  unsafe,  as  the  legal  presumption  would  be, 
that  such  WHS  the  fact,  when  possession  was  taken  before  it  was 
due.  Especially  does  such  a  presumption  arise,  when  no  distinct 
point  was  made  upon  the  trial,  that  there  was  a  failure  of  proofs  iv 
this  respect. 

There  was,  I  think,  nq  error  in  the  charge  of  the  judge,  in 
holding,  substantially,  that  the  defendant  was  not,  nor  were  bif 
rights  to  the  mortgaged  property,  affected  by  the  fraud  of  tbf 
mortgagor,  unless  he  was  a  party  or  privy  to  it,  and  received  tbr 
mortgage,  with  the  intent  to  hinder,  delay,  or  defraud  the  creditor 

«  BuUer  t.  MiUer,  1  Ck>mi.,  49G.  \  Ooodwin  v.  KeUy,  43  Barb.,  191 
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of  the  mortgagor.  And  also,  that  to  make  the  mortgage  void,  as 
to  the  defendant  and  .Mrs.  McCatchen  both,  they  must  have 
received  the  mortgage  for  the  same  fraudulent  purpose,  or,  in 
effect,  that  even  if  Mrs.  McOutchen  knew  of  such  fraudulent 
intent  of  the  mortgagor,  her  knowledge  could  not  affect  th^ 
defendant,  and  he  might  be  protected,  while  she  would  not.  Thero 
appears  to  be  no  good  reason  why  an  innocent  mortgagor  should 
snffcr  for  the  fraudulent  intent  of  his  associate,  of  which  he  had 
no  knowledge,  and  in  which  he  did  not  participate.  He  standn 
ill  the  same  position,  as  if  he  had  taken  a  separate  mortgage  tu 
himself,  and  the  fact  that  the  same  mortgage  provides  for  his  sep- 
arate debt,  does  not  infect  the  amount  secured,  with  the  fraud  that 
taints  the  portion  secured  to  another  party.  There  are  virtually 
two  mortgagees  instead  of  one,  whose  interests  are  distinct,  and 
the  fraud  which  vitiates  the  mortgage,  relates  to  the  substance  and 
the  subject-matter  of  the  mortgage,  and  not  to  the  parties.  And 
even  this  general  rule,  as  to  the  subject-matter,  is  not  without 
exception,  and  it  is  held,  that  if  part  of  a  mortgage  is  proved  to 
have  been  a  subsisting  debt,  at  the  time  of  its  execution,  the  mort- 
gage  is  valid  to  the  extent  of  such  debt.  *  It  may  be  valid  as  to  part 
of  the  property  described  in  it,  and  it  is  not  rendered  void,  by  reason 
of  its  professing  to  mortgage  other  property,  as  to  which  it  is  inope 
i-ative.  t  So  long  as  there  was  no  original  intention  of  the  mortgagor, 
to  hinder,  delay  and  defraud  creditors,  within  Ri^sell  v.  Winne^X 
or  a  fraudulent  purpose,  it  can  be  upheld,  as  a  valid  and  lawful 
security.  Although  two  parties  are  secured  separately,  in  one 
instrument,  it  must  be  considered  as  a  transfer,  separate  and  dis- 
tinct, which  enables  each  one  to  hold  the  property  independently  of 
the  other,  in  proportion  to  the  debt  secured.  The  same  rules 
apply  to  conveyances  of  real  estate  ;§  also  to  the  assignments  of 
property.  | 

It  is  said  that  the  defendant  did  not  take  the  mortgage  for  any 
debt,  past  or  present,  due  or  owing  to  him,  and  was  merely  a 
trustee  for  Merritt,  and  the  property  mortgaged  to  secure  debts 
which  were  named,  and,  in  this  view,  was  in  the  condition  of  an 

*  Wescott  y.  Gunn,  4  Duer.,  107.     %  Bamp  on  Fraudulent  Conyejances,  479. 
t  Gardner  v.  McEwen,  19  N.  Y.,  128.  |  Prince  y.  Shepard,  9  Pick.,  176w 

|37N.  T.,691. 
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aBsignee,  or  trustee  for  the  benefit  of  creditors,  and  his  title  was 
affected  by  the  fraad  of  the  mortgagor.  I  think  tliat  this  position 
is  erroneous,  and  the  assumption  of  the  payment  of  the  debts  by 
the  defendant,  rendered  him  liable  for  tlie  same.  It  was,  in  fact, 
an  absolute  promise  to  pay,  on  his  part.  He  was  not  to  take  the 
property,  sell  and  dispose  of  the  same,  and  apply  tlie  proceeds 
towards  the  payment  of  the  debts,  bitt  was'  obligated  to  pay  them, 
without  regard  to  the  property,  or  the  ambunt  realized  upon  any 
sale  thereof.  It  was  a  promise  made  by  an  individual  to  a  third 
person,  for  a  valid  consideration,  to  pay  money  to  such  person,  by 
virtue  of  which,  an  action  can  be  sustained  by  the  latter,  in  his 
own  name,  against  the  ])romissor.*  It  matters  not,  that  the  defend- 
ant did  not  pay  before  the  attachment  was  levied,  and  it  is  sniBcient, 
I  think,  that  he  was  liable  to  pay,  to  uphold  the  amount  secured 
by  the  mortgage  to  him. 

I  think  there  was  no  error  in  the  charge  of  the  judge  to  the  jury, 
that  in  case  they  found  the  mortgage  valid,  under  the  rules  laid 
down  by  him,  then  the  verdict  should  be  for  the  defendant,  with- 
out going  further.  The  judge  had  presented  a  statement  of  the 
leading  features  of  the  case,  and  the  first  defense  interposed,  which 
was  that  the  defendant  and  Mrs.  McCutchen  had  a  mortgage,  exe- 
cuted upon  this  same  property,  Under  which  he  was  protected  in 
taking  the  property,  if  he  took  it  at  all,  and  I  am  nnable  to  discover 
any  ground,  upon  which  it  can  fairly  be  claimed  that  thi^  proposi- 
tion was  not  H  Bonnd  one.  Tlie  argument  of  the  plaintifiPs  counsel, 
as  I  understand  it,  is,  that  it  mattered  not  whether  the  mortgage 
was  valid  or  otherwise,  if  the  defendant  released  all  his  right,  or 
title,  or  interest,in  the  mortgaged  property,  under  his  mortgage,  and 
gave  it  np  to  Mrs.  McCutchen,  and  consented  she  might  take  it 
and  dispose  of  it,  without  reference  to  the  debt,  and  tiiat  his  case 
was  the  same  as  if  there  was  no  mortgage  at  all.  I  see  no  good 
reason  why  the  defendant  could  not  justify  himself,  under  his 
interest  in  the  mortgage,  if  it  was  a  valid  one,  as  the  judge  chai^ ; 
and  the  subsequent  portions  of  the  charge;  were  not  inconsistent 
with  this  view,  or  liable  to  exception.  Nor  was  there  any  error  in 
any  of  the  refusals  to  charge  as  requested. 

♦Lawrence  v.  Pox,  20  K  Y.,  268;  Hall  v.  Robbins,  61  Barb.  83;  Hale  v 
Boardman,  27  Barb.,  82. 
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There  waa  no  valid  objection  to  tlie  evidence  given,  as  to  the 
amount  of  the  treasury  check,  payable  to  the  order  of  Mrs. 
HcCutchen,  in  the  hands  of  Merritt,  which  was  all  that  the  judge 
allowed  to  stand  as  testimony,  when  the  motion  was  first  made  to 
strike  out  the  same,  and  the  subsequent  evidence  given,  relating  to 
the  same  matter,  was^  I  think,  competent.  But  even  if  incompe- 
tent, the  error  was  cured  by  the  charge  of  the  court  to  the  jury, 
that  there  was  no  sufficient  evidence  of  indebtedness  in  the  case  to 
3f  rs.  McCutchen. 

The  evidence  of  Thomas  Merritt's  declarations,  aa  to  what  had 
been  done  with  his  property,  was  also  competent,  for  the  purpose  of 
establishing  a  ratification  of  the  act  of  his  wife.  It  was  also  proper 
for  the  defendant's  counsel  to  read  the  balance  of  the  motion  papers, 
and,  as  held  by  the  judge,  such  portions  of  them,  as  would  qualify 
and  explain  anything  that  had  been  read.  The  other  questions 
made,  and  exceptions  taken,  do  not  require  examination. 

After  a  careful  examination,  I  am  satisfied  that  tliere  waa  no 
error  upon  the  trial,  and  that,  therefore,  a  new  trial  must  be  denied, 
and  the  judgment  and  order  affirmed,  with  costs. 


WILLIAM  T.  POST,  Plaintiff,  v.  FLAVEL  H.  DOREMUS, 

SuBvrvoB  OF  Theron  S.  Doremus. 

Undertaking  on  appeal — UoMHy  under  Cdde,  g  884  —  extra  aOowmee  *^  eoeU  of 
appeali,  firam  tohat  orden,  eecured  by  the  undertaking. 

The  plaintiff  brought  an  action  against  one  Hathom,  which  resulted  in  a  verdict 
for  the  defendant  Plaintiff  appealed  to  the  General  Term,  where  a  new  ineA  was 
granted.  Upon  an  appeal  from  the  order  of  the  General  Term,  granting  the  new 
trial,  the  defendant  and  another  executed  an  undertaking,  which  provided,  Ist.  For 
the  iwyment  of  all  costs  and  damages  which  might  be  awarded  against  the  appel- 
lant on  said  appeal,  not  exceeding  $000 ;  2d.  For  the  amount  directed  to  be  paid 
if  the  Judgment  appealed  from,  or  any  part  thereof,  should  be  affirmed ;  and  8d. 
For  the  payment  of  all  damages  and  costs  which  should  be  awarded  against  the 
appellant  on  said  appeal.  The  Court  of  Appeals  affirmed  the  order  of  the  Gen- 
eral Term,  and  ordered  Judgment  absolute  for  the  plaintiff. 

jBtfU,  that  the  first  part  of  the  undertaking  restricted  the  amount,  secured  by 

it,  to  a  sum  certain,  which  is  specified;  that  the  second  was  entirely  inapplicable 

to  the  order  appealed  from,  and  should  be  considered  stricken  out  as  surplusage ; 

that  the  third  part  was  unrestricted  in  Its  terms,  and,  fidrly  interpreted,  was 

Hun— Vol.  L*  60 
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broad  nnd  compreliensiye  enough  to  embrace  all  costs  and  damages  which  might, 
finally,  be  awarded  against  the  appellant,  and  necessarily  included  the  full  amoont 
of  the  judgment  awarded  by  the  Court  of  Appeals. 

The  undertaking  required  to  be  given  by  section  834  of  the  Code,  doos  not  of 
itself  stay  tlie  proceedings  in  the  court  below;  and  the  only  way  in  which  they 
can  be  stayed,  after  an  order  for  a  new  trial  has  been  made,  is  by  a  motion  directly 
to  the  court  for  that  purpose,  where  the  proper  terms  can  be  imposed  ss  to 
security. 

As  the  action  of  the  plaintiff  in  accepting  the  undertaking  in  suit  instead  of 
proceeding  with  the  case,  was  for  the  benefit  of  the  appellant,  who  was  thereby 
relieved  from  the  necessity  of  making  a  motion  to  the  court,  it  was  held,  that  tbii 
furnished  a  sufficient  consideration  to  support  the  undertaking. 

At  the  time  of  entering  the  judgment  in  the  original  action,  an  extra  allowasoe 
I  was  granted  to  the  plahitifl.    BiUd^  that  he  was  entitled  to  recover  the  same  from 

defendant  in  this  action. 

At  the  same  time  that  the  appeal  was  taken  from  the  order  granting  a  new 
trial,  appeals  were  taken  from  two  other  orders  in  the  action.  Bdd,  that  the  costs 
of  those  appeals  were  not  included  in  the  undertaking. 

Casb  submitted  upon  an  agreed  statement  of  facts. 

The  plaintiiF  brought  an  action  in  the  Supreme  Court  against 
one  Hathorn,  impleaded  with  one  Robertson,  which  resulted  in  a 
yerdict  for  the  defendant.  A  motion  was  made  at  Special  Term 
for  a  new  trial,  which  was  denied,  and,  upon  an  appeal  from  the 
order  to  the  General  Term^  it  was  reveraed,  and  a  new  trial  granted, 
with  cost  to  abide  the  event  Hathorn  appealed  to  the  Court  of 
Appeals,  and  filed  a  stipulation  that  if  the  order  was  aflSrmed,  judg- 
ment absolute  might  be  rendered  against  him,  and,  upon  sadi 
appeal,  filed  an  undertaking,  which  is  as  follows : 

«m  THE  COURT  OF  APPEALS. 

m ^ 


WILLIAM  T.  POST,  BsaFOHDKirr, 

offoirui 

JOEEN    P.    HATHORN,    Implbaord  with 

JOHN  F.  ROBERTSOK,  Appellant. 


Undertaking. 


"  Whereas,  on  the  third  Tuesday  of  November,  1867,  in  tbo 
Supreme  Court,  at  the  Oeneral  Term  of  the  sixth  judicial  district  of 
the  State  of  New  York,  an  order  was  made  reversing  the  order  of 
the  Special  Term  in  this  action  (denying  the  plaintiff's  motion  for 
a  new  trial),  and  granting  the  said  respondent's  motion  for  a  new 
trial. 
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*^  And  tba  above-named  appellant,  feeling  aggrieved  thereby, 
intends  to  appeal  therefrom  to  the  Coart  of  Appeals. 

"  Now,  therefore,  we  Theron  J.  Doremas,  of  No.  1  Erie  Buildings, 
Reade  street,  in  the  city  of  New  York,  and  F.  H.  Doremus,  of 
No.  7  Erie  Buildings,  Beade  street,  in  said  city,  do  hereby,  pur- 
suant to  the  statute  in  such  case  made  and  provided,  undertake 
that  the  said  appellant  will  pay  all  costs  and  damages  which  may 
be  awarded  against  him  on  said  appeal,  not  exceeding  $500 ;  and 
do  also  undertake  that  if  the  said  judgment,  so  appealed  from,  or 
any  part  thereof,  be  affirmed  or  the  appeal  be  dismisbed,  the  said 
appellant  will  pay  the  amount  directed  to  be  paid  by  the  said  judg- 
ment, or  the  part  of  such  amount  as  to  which  the  said  judgment 
shall  be  affirmed,  if  it  be  affirmed  only  in  part,  and  all  damages 
and  costs  which  shall  be  awarded  against  said  appellant  on  said 
appeal. 

<'  Dated  December  8, 1867. 

"THERON  S.  DOREMUS. 
**  F.  HARRY  DOREMUS." 

To  the  said  undertaking,  was  annexed  an  affidavit  of  each  of  the 
sureties,  that  he  was  a  householder,  and  worth  the  sum  of  $1,000, 
and  the  same  was  duly  acknowledged. 

The  Court  of  Appeals  affirmed  the  order,  and  judgment  absolute 
was  ordered  in  pursuance  of  the  stipulation,  with  costs.  The  pro- 
ceedings were  remitted  to  the  Supreme  Court,  where  the  plaintiff's 
damages  were  assessed,  costs  adjusted  upon  notice,  and  without 
objection,  and  judgment  entered,  on  the  11th  day  of  August,  1873, 
for  $4,887.02,  damages  and  costs.  The  plaintiff  proposed  to  move 
for  an  extra  allowance,  and  Hathom's  attorney  stipulated  that  it 
should  be  granted,  and  it  was  included  in  the  costs. 

During  the  litigation,  two  several  orders  were  made  at  Special 
Term,  in  relation  to  matters  of  practice  in  the  case,  which  were 
appealed  from  to  the  General  Term  by  Hathom,  and,  being  affirmed, 
they  were  appealed  from  to  the  Court  of  Appeals,  which  appeals 
were  heard  at  the  same  time  as  the  appeal  from  the  order  granting 
a  new  trial,  and  the  orders  affirmed,  with  costs.  The  defendant,  in 
the  case  submitted,  was  the  survivor  of  the  two  sureties  named  ill* 
the  undertaking. 
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Z>.  B.  UUl^  for  the  plaintiff,  cited  Rogers  v.  Knedand  (10  Wend., 
218) ;  Wiser  v.  Btaofdy  (1  Jolm.  Ch.,  607) :  Farley  v.  McCanneU 
(52  N.  Y.,  630) ;  lb  parte  Easidhrodks  (5  Cow.,  27) ;  HcMaAon  v. 
Allen  (22  How.,  193)  ;  Valton  v.  Tfie  NaL  Loan  Fund  Life  As. 
(19  How.,  515) ;  Clark  v.  Brooks  (2  Abb.  [N.  S.],  399) ;  Tiers  v. 
Oamahan  (3  Abb.,  69) ;  Von  Keller  v.  SokuUing  (45  How.,  139)j 
jfftfo^  V.  Benjami/n  (29  How.,  101). 

(7.  Jf,  Marshj  for  the  defendant,  cited  Chrisypold  v.  Fotoler  (15 
Abb.,  368,  nofe) ;  Thompson  v.  Blanchwrd  (3  N.  Y.,  335) ;  i7a% 
V.  jp'fon^  (15  Abb.  Pr.,  367) ;  EaU  v.  Oushing  (9  Pick.,  395) ;  P(jp- 
penhusen  v.  Sedey  (4rl  Barb.,  450) ;  S.  C.  (3  Kejee,  150) ;  Onder- 
donk  V.  Fmmons  (9  Abb.,  187). 

MiLLEB,  P.  J. : 

The  undertaking  execated  bj  the  defendants,  npon  the  appeal 
taken  to  the  Court  of  Appeals,  provided,  first,  for  the  payment 
of  all  costs  and  damages  which  might  be  awarded  against  the 
appellant  on  said  appeal,  not  exceeding  $500;  second,  for  the 
the  amount  directed  to  be  paid,  if  the  judgment  appealed  from  or 
any  part  thereof  be  affirmed,  or  the  appeal  be  dismissed,  or  the 
part  of  such  amount  as  to  which  the  said  judgment  should  be 
affirmed,  if  it  be  affirmed  only  in  part;  and  third,  to  pay  all 
damages  and  costs  which  shall  be  awarded  against  the  appellant  on 
said  appeal.  The  first  part  restricts  the  amount  to  a  sum  certain, 
which  is  specified.  The  second,  provides  for  the  payment  of  a 
judgment,  or  such  part  thereof  as  may  be  affirmed,  when  there  was 
no  judgment  appealed  frpm,  and  is  entirely  inapplicable  to  the 
order  from  which  the  appeal  was  taken.  It  may,  I  think,  be 
regarded  as  redundant  and  superfiuous,  and  considered  stricken  out 
as  surplusage!.  The  third  part  is  unrestricted  in  its  terms,  and, 
fairly  interpreted,  includes  all  costs  and  damages  arising  to  the 
plaintiff  by  reason  of  the  appeal.  This  is  a  legitimate  and 
rational  construction  from  the  terms  and  language  of  the  under- 
taking, and  I  think,  in  judgment  of  law,  is  contained  in  it.* 

It  may,  I  think,  be  considered  either  as  a  continuation  of  the 
'first  part,  which  extends  the  obligation  beyond  the  $500  thereia 

'Rogers  v.  Eneeland,  10  Wend.,  818. 
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specified,  or  as  an  independent  and  distinct  clause,  which  has 
preciselj  the  same  effect  In  either  point  of  view,  it  is,  I 
think,  broad  and  comprehensive  enough,  to  embrace  all  costs 
and  damages,  which  might  finally  be  awarded  against  the  appellant, 
which  neeessarilj  would  include  the  full  amount  of  the  judgment 
awarded  by  the  Court  of  Appeals.  It  is  no  objection  to  an  under- 
taking, that  the  penalty  is  for  more  than  the  amount  required,* 
nor,  in  my  opinion,  that  it  is  broader  in  its  terms,  than  was  actually 
necessary.  Hence  it  cannot  be  urged  that  this  instrument  was  too 
comprehensive,  and,  unless  it  was  not  embraced  within  some  rule 
of  law,  it  cannot,  I  think,  bo  avoided. 

It  is  objected,  that  it  was  for  more  than  was  required  by  section 
334  of  the  Code,  which  limits  such  an  undertaking  to  the  costs  of 
the  appeal,  not  exceeding  $500,  and  which  is  the  only  undertaking 
required  upon  such  an  appeal.  It  is  true,  that  the  firat  part  of  the 
undertaking  embraces  an  appeal  from  an  order,  under  this  section, 
but  it  does  not  of  itself  stay  the  proceedings  in  the  court  below  ; 
and  the  only  way  in  which  the  proceedings  in  the  court  below  can 
be  stayed,  after  an  order  for  a  new  trial  has  been  made,  is  by  a 
motion  directly  to  the  court,  for  that  purpose,  where  the  proper 
terms  can  be  imposed  as  to  security,  so  as  to  protect  the  respondent 
against  loss,  if  the  Court  of  Appeals  should  have  aflSrmed  the 
order,  or,  as  in  this  case,  directed  a  judgment  in  his  favor,  f  The 
undertaking,  therefore,  under  section  334,  would  not  have  stayed 
the  plaintiff's  proceedings,  and  the  plaintiff  would  have  been 
authorized  to  disregard  the  appeal,  and  could  have  proceeded,  under 
the  order  granting  a  new  trial,  the  same  as  if  no  appeal  had  been 
taken.  No  motion  appears  to  have  been  made  in  the  case,  or  any 
order  specifying  the  terms  on  which  a  stay  would  be  granted,  but 
the  bond  was  executed  voluntarily,  and  perhaps  for  the  very  pur- 
pose of  rendering  any  such  motion  unnecessary.  It  contained  a 
provision,  which,  I  think,  covered  all  costs  and  damages,  and  was 
amply  sufiicient  for  such  a  purpose.  It  was  all  which  could  have 
been  required,  and  no  further  proceedings  were  taken  by  the 
plaintiff  in  the  court  below,  after  it -was  executed,  until  the  judg- 
ment of  the  Court  of  Appeals,  some  six  years  thereafter.  Although 
the  undertaking  was  not  giveii  in  pursuance  of  an  order  of  the 

*  A  parts  Eastabrooks,  5  Cow.,  27.    f  S^  McMahon  t.  Allen,  22  How.,  198. 
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court,  jet,  inasmnch  as  it  was  for  the  benefit  of  the  appellant,  and 
he  chose  thas  to  avoid  the  necessity  of  making  a  motion  for  a  stajT) 
and  the  plaintiff  accepted  the  undertaking  instead  of  proceeding 
with  the  case,  as  he  had  a  perfect  right  to  do,  I  am  not  able  to  dis- 
cover any  valid,  legal  ground  which  will  relieve  the  defendant 
from  liability.  It  is  no  answer  to  say  that  tlie  nndertaking  derives 
its  entire  force  from  the  statute  under  which  it  is  given,  because 
there  is  no  provision  of  the  Code,  which  provides  distinctly  for  an 
undertaking  npon  a  stay,  or  the  mode  or  terms  by  which  proceed- 
ings shall  be  stayed  by  the  court.  It  is  enough  that  it  incladed 
all  that  it  is  required  to  cover — the  final  judgment  in  the  case— to 
render  it  valid  and  binding. 

The  provision  of  section  341  of  the  Code,  that  an  undertaking 
shall  be  of  no  efiect,  unless  it  be  accompanied  by  an  affidavit  of 
the  sureties  that  they  are  each  worth  double  the  amount^  cannot 
affect  the  validity  of  the  undertaking,  because  it  has  been  strietlj 
carried  out  by  the  affidavit  of  the  sureties,  so  far  as  any  amoant  is 
specified. 

As  the  undertaking  in  question,  clearly  included  the  jadgment 
absolute  rendered  by  the  Court  of  Appeal^  under  section  11,  sab- 
division  2,  of  the  Code,  against  the  appellant,  upon  affirming  an 
order,  the  plaintiff  is  entitled  to  a  judgment  for  that  amount,  with 
legal  costs.  As  to  the  costs,  I  think  that  the  plaintiff  is  entitled  to 
the  extra  allowance.*  The  costs,  on  the  other  appeals  from  ordcnS) 
are  not  included  in  the  undertaking,  as  they  are  neither  c^osts  nor 
damages,  awarded  against  the  appellant,  npon  the  appeal. 

As  the  case  stands,  the  plaintiff  is  entitled  to  a  judgment  for 
the  full  amount  claimed,  deducting  $180,  for  costs  on  affirmance 
of  two  orders,  in  the  Court  of  Appeals,  with  costs. 

Present — ^Miller,  P.  J.,  Boardhan  and  James,  JJ. 

Jakes,  J.,  dissented. 

Judgment  ordered  for  plaintiff,  with  costs. 
*Bee  Beala  v.  Benjamin,  dO  How.,  101;  Clarke  v.  The  City  of  Rochester,  kL,  97. 
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HENRY  M.  TRAIN,  Appellant,  v.  THE  HOLLAND  PUR- 
CHASE INSURANCE  COMPANY,  Respondent. 

PoUey  <(f  insurance — ddk&ry  qf^  by  agent  afUfr  Jom—  Fteimiuin  not  pafd—iffeet  qf. 

Plaintiff  applied  to  defendant's  agents  to  change  his  insurance.  The  agents 
agreed  to  obtain  wliat  they  could,  on  the  return  of  plaintiff's  policy  of  insurance 
in  the  Andes  Insurance  Company,  and  to  give  plaintlflT  credit  for  this  amount  on 
insurance  in  another  company,  the  defendant  not  being  distinctly  named  as  such 
other  company,  and  neither  party  haying  in  view  the  continuance  of  both  poli- 
cies at  the  same  time. 

The  Andes  company  refused  to  pay  the  return  premium,  and  the  plaintiff  was 
Itaformed  of  this.  He  said  nothing  more  about  a  new  insurance,  and  gave  notice  of 
loss  to  the  Andes  company.  No  rate  of  insurance  was  agreed  upon  between  the 
plaintiff  and  defendant's  agents,  nor  did  plaintiff  agree  to  accept  the  policy  of 
insurance,  which  was  forwarded  to  defendant's  agents  at  their  request  After  the 
fire,  the  policy  of  insurance  was  received  by  the  plaintiff,  but  no  premium  was  paid 
defendant's  agents.  The  policy  contained  the  following  condition :  **  If  the  pre- 
mium of  insurance  shall  not  have  been  paid  such  insurance  shall  be  void."  EM^ 
that  the  proposal  to  insure,  came  from  the  company,  by  their  sending  the  insurance 
policy  to  their  agents;  that  such  proposal  had  never  been  accepted  by  plaintiff  by 
a  compliance  with  its  terms  or  conditions,  the  policy  not  having  been  delivered 
and  accepted,  and  no  premium  having  been  paid;  that  the  delivery  of  the  policy 
to  the  plaintiff,  after  the  fire  had  taken  place,  was  unauthorized,  and  did  not  create 
a  contract  of  insurance.  Even  if  it  were  otherwise,  the  premium  of  insurance  not 
having  been  paid,  the  insurance  was  void,  according  to  the  terms  of  the  policy. 

Ai»PEAL  from  a  judgment  at  the  Oircait,  diBmisBing  plaintiff's 
complaint 

At  the  cloBe  of  the  testimony,  the  defendant  moved  for  a  dismissal 
of  the  complaint,  and  the  motion  was  granted.  From  the  judgment 
entered,  the  plaintiff  appealed. 
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Thzbd  Depabtmknt,  Junx  Tbrm,  187i. 
J.  A.  Vcmce^  for  the  appellant. 

George  Boy>en^  for  the  respondent 
Opinion  by  Miller,  P.  J. 
Prcflent — Millbb,  P.  J.,  and  Boabdmak,  J, 
Judgment  affirmed. 


PETER  PHILLIP,   Respondbot,  v.   JOSETTE   GALLANT, 

Appellant. 

Qmtraet — migumderfUMding  ofproviaiana  qf^  hy  one  parly  to  —  not  mfficUmi  to  amid 
it — Whai  authoriees  rtformation  of  written  in$trwnenL 

• 
The  defendant,  who  didnotunderetand  English  perfectly,  was  informed  of  the 

contento  of  a  contract  by  a  scrivener's  clerk,  who  was  present  at  the  Ume  the  con- 
tract was  read  and  executed.  In  an  action  brought  by  the  assignee  of  the  other 
party,  to  recover  the  amount  due  on  the  contract,  she  set  up  as  a  defense  that  she 
had  been  misinformed  as  to  the  provisions  of  the  contract  It  appeared  that  the 
contract  was  carefully  read  over  twice  to  the  defendant,  and  was  executed  by 
the  parties  in  good  faith.  EM^  that  the  plaintiff  was  not  responsible  for  the  error 
or  ignorance  of  the  interpreter;  that  the  defendant  was  in  fault  for  trusting  to  an 
incompetent  person  to  explain  the  agreement,  and  was  not  entitled  to  daim  that 
there  was  no  valid  contract 

To  authorize  a  reformation  of  a  written  instrument,  solenmly  executed,  there 
musi  not  only  be  a  plain  mistake,  but  it  must  be  shown  that  the  part  omitted  or 
inserted  in  the  same,  was  omitted  or  inserted,  oontrary  to  the  intantioii  of  the 
parties,  and  under  a  mutual  mistake.  * 

Bechwith  db  Dobie,  for  the  appellant. 

ff.  JS.  Bamardy  for  the  respondent. 

Opinion  bj  Miller,  P.  J. 

Present — ^Milleb,  P.  J.,  Boabdhan  and  JambBi  JJ. 

Judgment  affirmed,  with  costs. 

•  Nevius  T.  Dunhip,  88  N.  Y.,  676. 
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Third  Dbpabtmxht,  Juke  Tebic,  1874. 


MILES  KENT,  ALBERT  0.  ROSE  and  AMBROSE  KENT, 
Appellants,  v.  HECTOR  S.  KENT  and  othebs,  RsepoNDSNTs. 

Judgment  affakui  adminUtrator — not  mriienee  offainti  hsin  and  granUM — SkUute 

(ffraudi. 

A  Judgment  recovered  against  an  administrator  is  not  evidence  of  a  debt  due 
by  the  intestate,  as  agafaist  his  heirs  or  grantees. 

An  agreement  by  which  A  is  to  perform  work  for  B.,  for  which,  payment  Is  to 
be  made  after  the  death  of  B.,  is  valid  xinder  the  statute  of  frauds. 

DnuBT  V.  I>r€89er  (85  Barb.,  573)  followed. 

Appeal  from  a  judgment  dismissing  plaintiflB'  complaint. 

Jain  W,  DinvMiy^  for  the  appellants. 

John  J.  Van  AUen^  for  the  respondents. 

Opinion  by  Boaedman,  J. 

Present — Mzllbb,  F.  J.^  Boabdman  and  Jaicbs,  JJ. 

Judgment  affirmed,  with  costs. 


THE  PEOPLE  EX  eel.  ASA  FOOTE  v.  RALPH  S.  DEWEY. 

Fmee  tievo&n — quesHon  cf  Juritdiction  ofdy^  eonsidered  an  eertiorari — prewmiption 
mgainU  JHTiMdMon^  not  induiffed^pnjwrtian  tf  fence  to  be  nurinkuned  2y  4um/* 

The  provisions  of  the  Revised  Statutes  *  make  the  decision  of  the  fence  yiewen 
final,  and,  on  certiorari,  the  court  is  restricted  to  the  consideration  of  the  question 
of  Jurisdiction,  and  will  not  presume  fkcts  to  exist,  which  take  away  their  Juris- 
diction. The  lawf  does  not  require  each  party  to  huild  one-half  the  fence,  but  a 
**  Just  and  equal  proportion  of  the  diyision  fence  ;**  t  that  is,  Just  and  equal  witli 
reference  to  the  cost  of  construction  and  maintenance. 

Certiobabi  to  the  fence  viewers  and  town  clerk  of  the  town  of 

•IR  8,820,  §85. 

1 1  R.  8.,  p.  868,  as  amended  by  chap.  540  of  the  Laws  of  1860. 
X  Section  80,  supra ;  see  also  sections  81, 82,  48. 
lIvN — Vou  I.  67 
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Thibd  Dkpartmknt,  Juhs  Tkbk,  1874. 

Sidney,  Delaware  county ,  to  review  proceedings  for  the  deciuon 
of  a  line  between  relator  and  defendant  Dewey. 

Belknap  dk  Edeon,  for  the  relator. 

jpl  B.  Arnold^  for  the  defendant. 

Opinion  by  Boabdkan,  J. 

Present — ^Millier,  P.  J.,  Boabdhan  and  Jaiobs^  JJ. 

Proceedings  affirmed,  with  costs. 


THE  PEOPLE  EX  bel.  HARVEY  MILLER  and  othibs,  «. 
JAMES  R.  COMES  and  othebs,  Refebees. 

Cebtiobabi  to  review  the  proceedings  of  referees,  appointed  by 
the  county  judge  of  Madison  county,  affirming  the  order  of  com- 
missioners of  highways,  laying  out  a  highway. 

The  only  question  discussed  by  the  court,  was,  whether  or  not  the 
road  was  laid  out  through  the  bam,  court  or  door-yard  of  the 
relator,  without  his  consent,  in  violation  of  the  statute  which 
declares  that  no  road  '^  shall  be  laid  out  through  any  buildiDgs,  or 
any  fixtures  or  erections  for  the  purposes  of  trade  or  maDn&e- 
tures ;  or  any  yards  or  inclosures  necessary  to  the  use  and  enjoy- 
ment thereof,  without  the  consent  of  the  owner."  * 

The  court,  after  citing  with  approval  the  rule  laid  down  by 
Chancellor  Walwobth,  in  Lansing  v.  Ca9v>dlj\  decided  that  the 
evidence  in  the  case,  was  not  sufficient  to  authorize  a  leverBal  of 
the  order  of  the  referees,  and  affirmed  the  proceedings 

B.  T.  Chapman^  for  the  relator. 

J£.  J.  Shoeerafiy  for  the  respondent. 

Opinion  by  Milleb,  P.  J. 

Presentr— MiLLEB,  P.  J.,  Boabdkak  and  jAXsa,  JJ. 

Proceedings  affirmed,  with  costs. 

*1  Rev.  Bt,  514,  §  57.  f  ^  P«^  51»-iat. 


j 
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GEOKOE    E.    MORSE,  Administbatob,   sra^  Appellakt,   v. 
SAMUEL  WHITE  and  othbrs,  Re8pondexit8. 

SAMUEL  WHITE,  Respotoent,  v.   GEORGE  E.  MORSE,' 

ADldNISTRATOB,  ETC.,  AND  OTHSBS,   APPSLLANTB. 

Appeals  from  jodgments  in  favor  of  the  respondentfl,  entered 
upon  the  report  of  a  referee. 

The  following  extract  from  the  careful  and  exhaustive  opinion 
of  Mr.  Justice  Bockes,  shows'  the  character  of  the  questions  passed 
upon  bj  the  court:  "It  has  not  been  found  necessary  to  cite 
authorities,  or  even  here  to  refer,  by  way  of  particular  notice  and 
comment,  to  the  many  cases  cited  in  the  elaborate  and  able  briefs 
anbinitted  by  the  learned  counsel  who  argued  the  appeal.  The 
difficulties  in  the  case  have  arisen  mainly,  if  not  entirely,  out  of  a 
disagreement  as  to  the  facts.  If  the  facts  certified  by  the  referee 
be  well  proved,  the  case  is  relieved,  as  it  seems  to  me,  from  all 
perplexity  on  the  law." 

Opinion  by  Bookes,  J. 

Present — Miller,  P.  J.,  Bookes  and  Boabdmak,  JJ. 

Judgments  affirmed,  with  costs. 


Casjes 
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GENERAL     TERM, 


^mtf  ISU. 


JOSEPH  FIEMENICn,  Appellant,  v.  LORENZO  J.  BOYEB 

AND  LEWIS  KELSEY,  Respondkntb. 

AtttnTt^—Lim  of^  for  eo^ — lohen  mdifeet  to  right  qf  $efroff  bff  oppoiUs  fortf 

The  lien  of  an  attorney  for  his  costs,  on  the  Judgment  recorered,  is  sabjoci  to 
tlie  right  of  set-off,  in  a  proper  action  against  the  client  for  that  purpose.  When, 
however,  the  client  assigns  the  judgment,  or  the  costs  accrued  and  to  aocitie  in 
the  action,  to  his  attorney,  as  security  for  his  costs,  the  opposite  party  loses  bis 
right  of  set-off,  as  the  assignment  becomes  operative  before  the  right  of  wtfirfA 
attaches. 

The  right  of  set-off  does  not  attach  until  the  Judgment  sovight  to  be  set  off  bit 
been  actually  recovered. 

Appeal  from  an  order  of  Special  Term,  overraling  a  demurrer 
to  defendants'  answer. 

John  H.  Youglit  and  Albert  Sherwood,  who  wero  copartaen 
in  business,  on  October  26th,  1866,  recovered  a  judgment  against 
the  defendant,  Bovee,  for  $2,480.85,  damages  and  costs.  Sherwood 
died,  and  thereafter,  and  on  August  6, 1872,  Yought,  as  survivor, 
assigned  the  judgment  to  the  plaintiff,  Joseph  Firmenich.  On  the 
28d  day  of  June,  1872,  the  defendant,  Bovee,  recovered  a  jadg 
ment  against  Firmenich,  the  plaintiff,  for  $346.57,  dam  iges  and 
costs.    Firmenich  appealed  from  the  judgment  to  the  Genera. 


k 
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Term,  where  it  was  affirmed,  and  judgment  entered  for  Bovee  for 
$53.91,  costs  of  appeal. 

The  complaint  alleges  the  insolvency  of  Bovee,  and  asks  that 
the  judgments  be  Bet  off  against  each  other.  It  farther  alleges  that 
Lewis  Kelscj  claims  some  ownership  in  the  judgment  in  favor  of 
the  defendant,  Bovee,  and  against  the  plaintiff*,  but  denies  that  he 
has  any  ownership  or  interest  therein. 

The  answer,  among  other  things,  sets  forth,  first,  that  on  the 
recovery  by  Bovee  of  the  judgment  of  June  21,  1872,  it  was 
agreed  between  him  and  Heddon,  his  attoniey,  that  Heddon 
should  have  a  lien  on  such  judgment,  for  costs,  disbursements  and 
services  in  said  action,  for  $150,  and  that  one  Randolph  Ballard, 
who  acted  as  counsel  for  Bovee  on  the  trial,  should  have  a  lien 
thereon  for  $20,  for  his  services ;  and  that  on  July  13,  1872,  for  a 
valuable  consideration,  Bovee  sold  the  judgment,  subject  to  the  liens 
aforesaid,  to  the  defendant,  Lewis  Kelsey.  Second,  that  on  the 
appeal,  the  judgment  was  for  costs  and  disbursements,  which  had 
been  wholly  earned  and  ma<Je  by  Thomas  P.  Heddon,  Bovee's 
attorney.  The  plaiutifiT  demurred  to  the  defense,  first  above 
stated,  on  the  ground  that  it  did  not  state  facts  constituting  a 
defense  to  the  said  action. 

The  court,  at  Special  Term,  gave  judgment  for  the  defendant  on 
the  demurrer,  with  leave  to  the  plaintiff  to  withdraw  it. 

HamtUon  It.  Squier^  for  the  appellant. 

T.  P.  Ileddon^  for  the  respondents. 

MULLIK,  P.  J. : 

On  the  26th  of  October,  1866,  Albert  Sherwood  and  another 
recovered  a  judgment  in  this  court  against  the  above-named  defend- 
ant, for  the  sum  of  $2,354.11  damages,  and  $126.24,  costs,  in  an 
action  on  contract.  On  the  Sth  August,  1872,  Sherwood,  one  of 
the  plaintiffs  in  said  judgment,  died ;  and  Yought,  the  survivor  of 
said  plaintiff,  for  a  valuable  consideration,  sold  and  assigned  said 
judgment  to  the  above-named  plaintiff.  Execution  was  issued  on 
said  Judgment  and  returned  wholly  unsatisfied.  After  plaintiff' 
became  the  owner  of  said  judgment,  and  on  the  15th  August,  1872, 
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the  defendant  was  notified  of  the  assignmeDt  of  said  judgmeDt 
to  the  plaintiff.  On  the  2l8t  June,  1872,  th&  defendant  recovered 
a  judgment  in  this  court  against  the  plaintiff,  in  an  action  on  con 
tract,  for  the  sum  of  $346.57,  for  damages  and  costs.  The  plaintiff  < 
appealed  from  said  judgment  to  the  General  Term,  and  that  court 
atiirmed  it,  and  judgment  of  affirmance  was  entered  on  the  17th 
January,  1873,  with  $53.91  costs. 

This  action  was  brought  to  compel  a  set-off  of  the  judgment 
recovered  by  defendant,  against  the  judgment  recovered  by  the 
plaintiff,  upon  the  ground  of  the  total  insolvency  of  Bovee.  The 
plaintiff  alleged  in  his  complaint,  that  Lewis  Kelsey  claimed 
ownership  of  the  judgment  in  favor  of  Bovee  against  the  plaintiff*, 
or  some  interest  therein,  which  claim  is  unfounded.  Kelsey  u 
made  a  party  defendant. 

'     The  answer  of  the  defendants  contains,  first,  a  general  denial  of 
the  matters  charged  in  the  complaint. 

.  For  a  further  defense,  it  is  alleged  that  Thomas  P.  Heddon  was 
the  attorney  for  the  defendant,  Bovee,  in  the  action  in  favor  of 
defendant  against  the  plaintiff,  and  immediately  on  the  recovery  of 
s^id  judgment,  it  was  agreed  between  Bovee  and  Heddon,  that  the 
latter  should  have  a  lien  on  said  judgment  for  his  costs,  disbone- 
raents  and  services  in  said  action,  for  the  sum  of  $150,  which  lien 
still  subsists,  and  that  no  part  of  such  costs,  etc.,  have  been  paid. 
That  Bovee  agreed  with  one  Ballard,  an  attorney  of  this  court,  that 
lie  should  have  a  lien  on  said  judgment  for  twenty  dollars,  counsel 
fees,  for  aiding  in  the  trial  of  said  cause,  which  lien  still  subsists. 
That  on  the  13th  of  July,  1872,  Bovee,  for  a  valuable  considera- 
tion, sold  and  assigned  said  judgment  to  the  defendant,  Kelsey, 
subject  to  the  liens  aforesaid,  and  he  is  now  the  legal  owner  and 
holder  thereof  and  entitled  to  the  money  due  thereon. 

The  third  defense  is,  that  Heddon  was  attorney  for  Bovee  in  tlie 
appeal  by  plaintiff  to  the  General  Term,  from  the  judgment 
recovered  by  Bovee  against  him,  and  thus  the  judgment  for  costs 
and  disbursements  in  that  case,  belonged  wholly  to  Heddon,  he 
having  earned  all  of  the  costs  and  made  all  the  disbursements 
therein ;  and  that  no  part  of  said  costs  or  disbursements  have  been 
paid  said  Heddon,  and  he  his  entitled  to  the  same. 

to  the  second  defense,  the  plaintiff  demurs,  on  the  ground  Uiat 


FIRMENICH  V.  BOVEK.  585 

FouBTH  Defabtmsnt,  Junb  Tbbx,  1874. 


it  does  not  state  facts  suflScient  to  constitute  a  defense.  Tlie  Special 
Term  ordered  judgment  for  defendants,  on  tlie  demurrer,  with  costs, 
witli  leave  to  plaintiff  to  withdraw  the  demurrer. 

In  the  case  of  NiooU  v.  Niooll*  a  bill  was  filed  in  chancery  to 
set  off  a  judgment  in  favor  of  the  plaintiff,  and  to  restrain  defend- 
ant from  enforcing  his  judgment.  An  injunction  issued,  which  was 
vacated  bj  the  vice-chancellor,  on  the  application  of  the  defend- 
ant's attorney  in  the  action  at  kw  in  which  the  judgment  was 
recovered,  on  the  ground  that  he  had  a  lien  thereon  for  his  costs. 
The  chancellor  affirmed  the  order  of  the  vice-chancellor.  The 
Court  of  Errors  reversed  the  order  of  the  chancellor  and  remitted 
the  proceedings,  with  directions  to  allow  the  set-off.  CowEir,  J., 
delivered  the  opinion  of  the  court.  After  stating  the  practice 
in  the  various  courts  in  England  and  in  this  State,  as  to  recog- 
nizing and  enforcing  the  lien  of  an  attorney  on  a  judgment  rccov-* 
ered  by  him,  for  his  costs,  and  that,  on  motion  to  set  off  judg- 
ments against  each  other,  it  was  discretionary  whether  to  grant  or 
refuse  the  relief  asked,  he  says:  ^'  But  when  we  come  to  a  bill  filed 
or  a  trial  at  law,  there  is  no  discretion.  On  motion  the  courts  pro- 
ceed without  the  statute ;  on  a  bill  filed  or  a  trial  at  law,  they  are 
within  it,  and  must  obey  it.  No  authority  can  be  produced,  where 
the  attorney's  lien  was  ever  recognized  on  a  trial  at  law  as  barring 
a  set-off,  the  right  to  which  would  bo  otherwise  perfect  *  * 
Ko  case  can  be  produced,  where  on  a  bill  filed  this  lien  has  been  let 
in  to  obstruct  a  set-off,  until  Gridey  v.  OcMrrison^  decided  by 
the  present  chancellor.  «  «  «  Bules  of 

practice  are  many  times  arbitrary,  but  when  a  statute  comes  in^ 
there  is  a  common  principle  by  which  all  courts  must  abide ;  and 
which,  I  think,  has  been  departed  from  by  this  decree." 

An  attorney,  recovering  a  judgment,  has,  by  law,  a  lien  upon  it 
for  his  costs.t  An  express  agreement  that  he  shall  have  a  lien.  Is  of 
no  greater  force  than  the  lien  given  by  law,  and  hence  the  lien,  in 
whichever  way  it  is  created,  is  subject  to'  the  right  of  set-off,  in  a 
proper  action  against  the  client  for  that  purpose.  When,  however, 
the  client  assigns  the  judgment,  or  the  costs  accrued,  and  to  accrue,  in 
the  action,  to  his  attorney  as  security  for  his  costs,  the  opposite 
party  loses  his  right  of  set-off,  as  the  assignment  becomes  opera* 

•  16  Wend.,  440.       f  Rooney  v.  Second  Avenue  R.  R.  Co.,  18  N.  T.,  808. 
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tive  before  the  right  of  set-off  attaches.*  It  follows  that  the  lien 
of  Heddon  and  Ballard  cannot  prevent  the  set-off  of  the  jadgmeDt, 
if  otherwise  admissible.  The  right  of  set-off  does  not  attach,  antil 
a  judgment,  sought  to  be  set  off,  has  been  actually  recovered.  The 
judgment  in  favor  of  defendant  against  plaintiff,  was  recov- 
ered the  21st  June,  1872,  but  he  could  not  have  a  right  of 
set-off  of  the  judgment  against  defendant,  until  he  got  an  assign- 
ment of  it,  on  the  6th  August,  1872.  The  assignment  of  the  judg- 
ment by  Bovee  to  Eelsey,  was  on  18th  July,  1872,  and  before 
plaintiff  had  any  right  to  demand  a  set-off.  Unless,  therefore,  a 
notice  from  Kelsey  to  plaintiff,  of  the  assignment  of  the  judgment 
against  him,  was  essential,  in  order  to  defeat  plaintiffs  right  of  set- 
off, the  plaintiff  had  no  such  right,  and  the  demurrer  was  properly 
overruled.  Notice  of  the  assignment  of  the  judgment  against 
Bovee  to  the  plaintiff,  is  alleged  to  have  been  known  to  Bovee. 
But  notice  could  not  have  been  given  to  plaintiff,  of  the  assignment 
of  the  judgment  of  Bovee  against  plaintiff,  as  plaintiff  was  an 
assignee  of  the  judgment,  and  the  fact  of  the  assignment  not 
disclosed. 

The  plaintifis  in  the  judgment  against  Bovee,  had  no  right  of  off- 
set, and  hence,  plaintiff  acquired  none  from  them.  Having  had 
none  at  the  time  of  the  assignment  by  Bovee  to  Kelsey,  that  assign- 
ment was  a  bar  to  the  right  of  offset  of  the  judgment  for  damages 
and  costs. 

But  if  I  am  right  in  holding  that  the  plaintiff  had  a  right  to  a 
set-off  of  the  judgment  in  favor  of  Bovee  for  costs,  notwithstand- 
ing the  lien  of  his  attorneys,  the  order  must  be  reversed  as  to  that 
item,  and  affirmed  as  to  tlie  judgment  assigned  to  Kelsey,  without 
costs  of  the  appeal  to  eitlier  party. 

Ordered  accordingly. 

•  Peny  v.  Chester,  58  N.  Y.,  24a 
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GEORGE    VAN    ALSTYNE,   Rkspondent,  v.  SAMUEL    E. 
NORTON  AND  OARsb  CRANE,  Appellants. 

ArmMfr  —  demurrer  to  —  token  owmded. 

Where  an  answer  in  an  action  for  fraud,  contains  a  denial  of  the  fraud,  and  a 
statement  of  facte  which  tend  to  prove  the  absence  of  an  intent  to  defraud,  a 
demurrer  to  it  should  be  oyemiled,  even  though  the  pleading  is  wholly  defective, 
and  onght  on  motion  to  be  striclcen  out 

Appeal  from  an  order,  sustaining  a  demnrror  to  a  portion  of  the 
defendants'  answer.    The  facts  appear  in  the  opinion. 

William  H.  AdamSy  for  the  appellants. 

J.  TF.  SteNdnSj  for  the  respondent. 

MvhLiSj  F.  J. : 

This  action  is  bronght  to  recover  of  the  defendants,  who  were 
bankers  at  Phelps,  in  the  connty  of  Ontario,  $770,  alleged  to  have 
been  obtained  from  the  plaintiff,  by  false  and  fraudulent  represen- 
tations. The  facts  alleged  in  the  complaint,  are,  that  on  the  6th 
January,  1872,  the  day  the  money  was  received  by  defendants  from 
the  plaintiff,  they  were  insolvent,  and  proceedings  were  pending 
against  them,  instituted  by  their  creditors,  to  have  them  declared 
bankrupts,  in  which  proceedings  an  injunction  had  been  issued  by 
the  Court  in  Bankruptcy,  restraining  them  from  doing  any  further 
business.  The  defendants  concealed  those  facts,  and  opened  their 
banking-house,  on  said  sixth  of  January,  and  continued  business  as 
usual,  with  intent  to  cheat  and  defiaud  their  creditors.  The  plain- 
tiff, relying  upon  their  appearances,  and  in  ignorance  of  their  con- 
dition, deposited  with  them  $770,  and  received  from  them  a  draft 
on  Henry  Clews  &  Co.,  of  New  York,  for  that  sum.  It  is  further 
alleged,  that  defendants  had,  at  that  time,  no  funds  in  the  hands 
of  Clew^s  &  Co.  The  draft;  was  presented  to  Clews  &  Co.,  and 
payment  refused. 

The  defendants  put  in  an  answer  containing  two  defenses.  One, 
a  denial  of  most  of  the  facts  alleged  in  the  complaint ;  the  other^ 
after  admitting  the  receipt  of  money  from  plaintiff,  and  the  delivery 
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of  the  draft,  alleges  that,  when  the  draft  was  delivered  to  plaintifi, 
the  defendants  bad  on  deposit  with  Clews  &  Co.,  funds  or  securi* 
ties,  against  which  they  had  been  accnstomed  and  permitted  to 
draw,  to  an  amount  much  larger  than  that  called  for  by  the  draft; 
that  plaintiff  or  his  transferrees  held  said  draft,  and  it  was  not  pre- 
sented until  a  number  of  days  after  it  was  drawn,  and  that  drafts 
drawn  subsequent  to  that  of  the  plaintiff,  were  duly  paid.  It  is 
ftirther  alleged,  that  the  proceedings  in  bankruptcy  were  commenced 
against  them,  on  or  about  the  sixth  of  January,  by  the  service  of 
an  order  to  show  cause  and  an  injunction ;  that  the  service  was  made 
by  a  young  man,  who  stated  that  the  proceedings  had  been  instituted 
for  the  purpose  of  bringing  about  the  consummation  of  an  agree- 
ment between  defendants  and  their  creditors,  to  extend  time  for 
payment  of  their  liabilities,  and  requesting  defendants  to  go  to 
Syracuse  the  following  Monday,  and  an  arrangement  would  be  com* 
pleted,  by  which  the  proceedings  in  bankruptcy  would  be  terminated ; 
that  defendants  went  to  Syracuse,  leaving  the  sons  of  defendant 
Korton,  in  charge  of  the  bank,  instructing  them  to  open  the  bank, 
but  not  to  transact  any  business,  or,  if  any  was  transacted,  to  keep 
it  separate,  so  that  it  could  be  canceled  in  the  event  that  an  arrange- 
ment was  not  completed  at  Syracuse ;  that  a  meeting  was  held,  and 
an  agreement  prepared  and  signed  by  most  of  defendants'  creditors; 
and  a  full  settlement  was  considered  so  certain  by  Norton  and  the 
creditors,  that,  by  the  advice  and  consent  of  a  number  of  his 
creditors,  he,  Norton,  returned  home  and  continued  business  as 
before,  until  and  including  the  thirteenth  January,  when  n^otia- 
tions  for  a  settlement  suddenly  terminated,  and  the  bank  was 
closed.  That  the  receipt  of  the  plaintiff's  money  and  the  sale  of  the 
draft  were  in  good  faith. 

Subsequently,  a  petition,  setting  forth  the  facts,  was  presented 
to  the  Court  in  Bankruptcy,  and  an  order  was  made,  authorizing 
the  assignee  to  pay  to  all  persons  being  creditors  after  the  sixth  of 
January,  upon  their  proving  their  debts  and  accepting  the  same  in 
satisfaction  of  their  claims. 

The  plaintiff  demurred  to  this  defense,  as  not  oonstitutiog  a 
defense  to  the  action.  The  Special  Term  sustained  the  demurrer, 
and  gave  leave  to  defendants  to  answer  within  twenty  days,  on  pay- 
ment of  costs.    From  this  order,  the  defendants  appeal. 
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In  8t;ating  a  cause  of  action  or  defense  in  a  pleading,  facts,  and 
not  the  evidence  of  fact»,  most  be  set  forth.*  This  was  the  rule 
at  common  law,  and  it  is  the  rale  that  common  sense  requires  to  be 
applied,  in  determining  the  sufficiency  of  a  pleading. 

The  ground  on  which  a  recovery  is  sought  in  this  action,  is  fraud ; 
and  the  facts  constituting  the  fraud,  are  alleged  in  the  complaint. 
A  denial  of  the  fraud,  as  charged,  puts  the  plaintiff  on  proof  of  it, 
and  entitles  the  defendants  to  prove  all  such  facts  as  they  are  able 
to  produce,  disproving  the  fraud  charged. 

In  MoaJi%  Vwn  ScmivoorcPs  PleadvngSy\  it  is  said,  there  are 
matters  of  defense  tliat  need  not  be  set  up  in  the  answer,  but  may  be 
introduced  under  a  mere  denial,  as,  for  example,  matters  which  go  to 
the  essence  of  the  cause  of  action  or  contract,  showing  that  no 
snfiScient  contract  in  fact  was  ever  made,  or  no  cause  of  action  ever 
existed,  and,  generally,  all  such  matters  as  go  to  disprove  any  mate- 
rial allegation  in  the  complaint. 

There  is  no  doubt  that  the  matters  set  up  in  the  defense  demurred 
tOy  could  liave  been  proved  under  the  denial  in  the  first  defense. 

At  common  law,  almost  all  defenses  were  admissible  in  the  action 
of  assumpsit,  and  in  case  for  torts,  under  the  plea  of  the  general 
issue.  But  the  defendant  was  nevertheless  at  liberty  to  plead  spe- 
cially  any  matters  of  defense,  not  amounting  to  the  general  issuer 
that  admitted  that  a'contract,  for  example,  was  made,  but  that  it 
was  void,  or  voidable,  for  any  cause  which,  in  law,  rendered  it  void 
or  voidable.^  It  is  not  necessary  to  consider  whether  such  a  mode 
of  pleading  is,  or  is  not,  admissible  under  the  Code.  Certain  it  is, 
that  a  defense,  denying  fraud,  which  is  the  gravamen  of  this  com- 
plaint, amounts  to  a  denial  of  the  whole  cause  of  action,  and  would 
not  have  been  admissible  as  a  special  plea. 

There  is  a  constantly  increasing  tendency  to  prolixity  in  pleadings, 
and,  when  to  this  mischief  is  added  that  of  setting  up  in  answers, 
matters  wholly  unnecessary,  thereby  increasing  largely  the  costs  to 
Boitors  and  the  labors  of  the  court,  it  is  time  the  practice  was 
stopped,  and  counsel  required  to  conform  to  the  rules  of  pleading, 

which  would  render  impossible  these  abuses. 

•  -      -  

*Boyce  r.  Brown,  7  Barb.,  80;  Russell  t.  Clapp,  7  id.,  483;  PdUison  t, 
Taylor,  8  id.,  250;  Talman  v.  The  Rochester  City  Bank,  18  Barb.,  123. 
t  B  Ed.,  607.  1 1  Chitty  Pi. ,  474. 
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I  do  not  propose  to  affirm  the  order  of  the  Special  Term  on  thii 
ground ;  and  perhapB  the  defects  in  the  pleading  cannot  be  reached 
by  demurrer.  I  Bhall  not  consider  that  question.  The  defense  was 
demurred  to,  because  it  did  not  constitute  a  defense  to  the  action* 
The  defense  is  a  denial  of  the  fraud  charged,  and  a  statement  of 
facts  which  tend  to  prove  the  absence  of  intent  to  defraud.  Tbese 
allegations,  If  established  bj  evidence,  would  be  a  defense  to  the 
action,  assuming  them  to  be  well  pleaded.  The  court  coald  con- 
sider no  facts,  other  than  those  stated  in  the  part  of  the  answer 
demurred  to,  and  which  were  admitted  by  the  demurrer.  He 
however  goes  back  to  the  complaint,  and  assumes  the  facts,  therein 
stated,  to  be  true.  He  comes  to  the  conclusion  that  the  defendanU 
were,  upon  the  complaint  and  answer,  guilty  of  fraud.  This  I 
think  the  court  below  had  no  right  to  do. 

While  I  entertain  no  doubt  that  the  pleading  demurred  to,  is 
wholly  defective,  and  ought  to  be  stricken  out,  yet,  I  think  it 
constitutes  a  defense  to  the  action.  The  order  of  the  Special  Term 
should  be  reversed. 

Order  reversed. 


FRANKLIN  A.  SLOAN,  PLAnrroir.  v.  THE  NEW  YORK 
CENTRAL  AND  HUDSON  RIYER  RAILROAD  COM- 
PANY, Defendant. 


Ckmmon  carrier — NegUgenoe^  Bight  qfhtuband  to  r*»nm$rfar  n^furie$  1o  trift'^ 

Exeemve  damagei. 

Where  a  wife  U  ii^ared  by  the  negligence  of  a  comm^^  carrier  of  paaeengm, 
the  husband  is  entitled  to  recover  for  the  loss  of  her  seryio<«>>  t^sulting  therefrom* 

Proof  of  her  pain  and  suffering  is  admissible,  to  prove  th«  ^s(tent  of  the  injuxy 
and  the  duration  of  the  loss  of  service. 

In  an  action  of  (brt,  the  court  cannot  reduce  the  verdict  of  a  Jrnr.  because  it  is 
deemed  excessive.  The  only  remedy,  in  such  a  case,  is  to  set  it  am^  and  order 
a  new  trial. 

Motion  for  a  new  trial,  on  ezceptione  ordered  to  be  hetn^  io  the 
first  instance  at  General  Term. 
The  plaintiff's  wife  was  injured  while  riding  in  the  defendni^i 
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cars ;  aiid,  for  the  loss  of  her  services  occasioned  thereby,  the  plaia- 
tiff  brought  this  action. 

After  the  opening  of  the  cause  at  the  Uial,  the  defendant  moved 
for  a  nonsuit,  on  the  ground  that  the  plaintiff's  wife  had  recovered 
a  judgment  in  the  Supreme  Oourt  for  the  sum  of  $14,000,  for  the 
same  injury  to  her,  described  in  the  pleadings  in  this  cause,  which 
judgment  had  been  paid.  The  motion  was  opposed  on  the  ground 
that  the  pkintiff  was  entitled  to  a  separate  action  for  his  damages. 

The  court  denied  the  motion,  and  the  defendant  excepted. 

The  defendant's  counsel  asked  the  court  to  charge,  that,  ^'  under 
the  recent  acts  of  the  legislature,  the  wife  alone  can  maintain  an 
action  for  her  own  injuries,  and  all  the  consequences  to  her  in  all 
relations,  as  well  to  her  husband  and  children,  as  to  herself." 

The  court  declined  to  so  charge,  remarking :  <*  I  hold  that  the 
wife  may  sustain  an  action  for  her  personal  injuries  of  a  physical 
character,  but  not  in  regard  to  her  husband's  injury  in  the  loss  of 
her  services." 

The  defendant  excepted. 

Defendant  further  requested  the  court  to  charge,  that,  '^  in  so  far 
as  the  consequences  to  her  are  shared  by  her  husband,  the  legisla- 
ture has  given  us  no  dividing  line  by  which  to  distinguish  what  is 
recoverable  by  her,  and  what  by  him,  and  the  jury,  having  the  fact 
of  the  former  recovery  by  her,  are  bound  to  render  their  verdict 
for  the  defendant." 

The  court  refused  the  request,  remarking,  in  reference  to  it,  that 
'^  the  wife  is  not  entitled  to  recover  anything  thai  belongs  to  the 
husband ;  what  particularly  relates  to  the  husband  can  be  recovered 
by  him ;  and  the  husband  cannot  recover  anything  that  belongs  to 
the  wife." 

The  defendant  excepted. 

The  defendant  then  asked  the  court  to  charge,  that  ^'  the  wife  has 
a  right  under  our  laws  to  retain  and  enjoy  the  commercial  value  of 
hor  own  services,  with  or  without  the  consent  of  her  husband,  and 
he  has  no  right  to  compel  such  services  for  his  own  benefit,  or  to 
recover  here  for  their  value." 

The  court  declined  to  so  charge,  and  said  that  ^^  the  proposition 
has  nothing  to  do  with  this  case."    The  defendant  excepted* 

The  jury  found  a  verdict  of  $10,500  for  the  plaintiff. 
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Thereupon,  the  defendaut  moved  to  set  aside  the  verdict|  on  the 
grounds  that  it  was  contrary  to  the  evidence ;  that  the  evidenoe 
was  insufficient ;  and  that  the  damages  were  excessive. 

The  motion  was  denied,  and  the  defendant  excepted. 

The  exceptions  were  ordered  to  be  heard,  in  the  first  instanoe^  at 
the  General  Term. 


John  H.  MartindcUey  for  the  plaintiff. 
James  R.  CoXj  for  the  defendant. 

MuLLDr,  P.  J. : 

The  Court  of  Appeals,  in  the  case  of  Filer  y.  The  N.  T.  Otskr 
tral  R.  R.  Co.y*  decided  that  a  husband  is  entitled  to  recover  for 
the  loss  of  service  of  his  wife,  resulting  from  injuries  caused  by 
the  negligence  of  a  carrier  of  passengers.  This  question  is  there- 
fore at  rest,  and  cannot  be  permitted  to  be  again  discussed.  It  it 
doubtless  true,  that  a  .husband  is  not  entitled  to  recover  for  the 
pain  and  suffering  endured  by  his  wife,  but  proof  of  this  pain  and 
suffering  is,  or  may  be,  not  unfrequently  admissible,  to  prove  the 
extent  of  the  injury  and  the  consequent  duration  of  the  loss  of 
service. 

The  court  cannot,  in  an  action  of  tort,  reduce  the  verdict  of  a 
jury,  because  it  is  deemed  excessive.  The  only  remedy  in  such  a 
cafe»e,  is  to  set  it  aside  and  order  a  new  trial.  The  damages  awarded 
by  the  jury  are  large,  but  not  excessive.  It  is  impossible  to  lay 
down  any  rule,  by  which  to  determine  when  a  verdict  is  excessive. 
Every  case  must  be  decided  upon  its  own  facts,  and  the  jury  are  muA 
the  best  judges  of  what  amount  of  damages  will  be  given  to  the 
injured  party  in  redress  for  the  wrong  suffered,  and,  unless  it  is  so 
large  as  to  excite  suspicion  at  its  injustice,  the  court  ought  not  to 
interfere. 

The  wife  of  the  plaintiff  was  thirty-two  years  of  age  at  the  time 
of  the  injury.  If  the  plaintiff's  wife  should  live  until  she  was  d 
the  age  of  three  score  years  and  ten,  the  plaintiff  would  receive 
her  services  for  thirty-eight  years,  if  she  retained  her  mental  acd 
physical  powers ;  and  her  services  in  the  home  of  him  and  hit 

•40  N.  Y.,  43.    [Hee,  alio,  Brooks  v.  Schwerin,  54  K.  T.,  848.— Rep.] 
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household,  would  not  be  cxtravagantlj  paid,  by  an  allowance  of 
$500  per  year,  including  her  support.  It  is  true  that  a  servant 
could  be  employed  for  a  much  smaller  sum,  but  the  services  of  the 
hireling  would  fall  &r  short  of  being  of  the  value  of  those  of  an 
affectionate,  intelligent  and  prudent  wife.  By  the  annuity  tables, 
her  life  would  be  estimated  as  continuing  for  about  twelve  years. 
This  verdict  would  allow  the  husband  $1,000  per  year,  out  of  which 
he  must  support  her,  and  furnish  her  such  care  and  assistance,  and 
medical  aid,  as  she  may  require,  and  be  deprived  wholly  of  any 
services  from  her.  I  cannot,  in  view  of  these  considerations,  say 
that  the  jury  have  awarded  the  plaintiff  an  unreasonable  measure 
of  damages. 

This  case  is  one  of  several,  to  which  my  attention  has  been 
recently  drawn,  in  which  the  jary,  at  a  second  trial,  have  awarded  a 
mnch  larger  amount  of  damages  than  upon  the  first,  and  it  is 
becoming  quite  important  to  defendants,  to  ascertain  what  induces 
this  action  on  the  part  of  jnries.  Does  the  resistance  of  defendants 
to  a  recovery,  by  repeated  appeals,  excite  the  prejudices  of  the  jury, 
and  lead  them  to  punish  the  offender  by  an  increase  of  the  verdict! 
If  this  should  prove  to  be  the  explanation,  it  would  be  a  new  and 
alarming  phase  of  trial  by  jury,  and  cannot  fail  to  bring  it  into  dis- 
repute. It  is  unnecessary  to  say  that  a  jury  have  no  right  to  inquire 
into  the  character,  condition  or  motives  of  a  defendant,  in  an  action 
before  them,  unless  it  comes  before  them  legitimately  on  the  trial. 

The  court  cannot  assume  that  the  jury  have  violated  their  duty, 
because,  in  a  few  instances,  the  verdict  on  a  second  trial  is  larger 
than  upon  the  first,  even  when  the  evidence  in  each  is  substantially 
the  same ;  but  it  behooves  the  court  to  scrutinize  the  action  of  juries 
in  cases  of  torty  when  satisfied  that  injustice  has  been  done,  to  pro- 
tect  defendants  against  it. 

I  do  not  think  the  ruling  on  the  trial,  or  the  charge  of  the  court, 
makes  It  proper  for  us  to  set  aside  the  verdict. 

A  new  trial  is  denied,  and  judgment  ordered  for  the  plaintiff  on 
the  Tordict 

New  trial  denied,  and  judgment  ordered  for  plaintiff. 
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THE  PEOPLE  Kx  eel.  SAMUEL  TOMPKINS  v.  WILLIAM 
LANDRETH  and  othebs,  Commibsiokbbs  of  Hiohwats  or 
THE  Town  of  NiAOABii,  and  othess. 


of  highvoayM —  CertkfTafri  to  fvote  proeeedings  ef — token  qwuM'* 
Biffhtqfone  whose  land  it  tak&n^  toaetat  eommuaonor  to  omms  damages. 

Where  nearly  two  years  had  elapsed  since  the  filing  of  an  order  of  the  oomniis- 
sioBeiB  of  highways  laying  out  a  road,  and  where  the  report  of  the  commissionen 
appointed  to  assess  tlie  damages  of  those  whose  lands  were  taken  had  been  filed, 
and  such  damages  had  been  assessed  upon  the  town  and  paid  over  to  the  com- 
missioners of  highways,— A^,  that  the  court  would,  in  its  discretion,  quash  a 
eerUorari^  issued  to  review  such  order. 

BonMe^  that  a  commissioner  of  highways  is  not  disqualified,  because  he  owns 
lands,  oyer  which  he  unites  with  other  commissioners  in  laying  out  a  road. 

Certiorari  to  review  proceedings  of  the  commiBaioners  of  high- 
ways, of  the  town  of  Niagara,  in  the  county  of  Niagara,  and  of 
the  GommissionerB  for  jessing  damages  for  the  kying  out  the 
aame. 

Two  applications  were  made  to  the  commissioners  of  said  town, 
to  lay  out  a  road.  On  the  25th  March,  1872,  the  said  commission- 
ers made  an  order,  laying  out  said  road,  and  the  order  was  filed 
in  the  town  clerk's  office,  on  the  same  day.  The  commissionen 
applied  to  the  Connty  Coart,  for  the  appointment  of  commission- 
ers, to  aftsess  the  damages  of  the  owners  of  the  land  taken  for  said 
highway.  Commissioners  were  appointed  for  that  purpose,  on  the 
10th  day  of  March,  1873.  On  the  12th  August,  1873,  said  commis- 
sioners, after  hearing  the  parties  in  interest,  made  and  filed  their 
award  of  the  damages  of  the  sereral  owners.  On  the  2d  January, 
1874,  the  said  commissioners  filed  in  the  town  clerk's  ofiSee,  what 
they  call  an  amended  appraisal,  made  necessary,  as  they  daim,  by 
reason  of  one  of  tlie  persons,  to  whom  damages  were  awarded, 
having  died  before  the  first  appraisal  was  made,  and  the  land,  on 
account  of  which  the  damages  were  assessed,  belonged  to  the  heir- 
at-law  of  sncii  deceased  person.  The  commissioners  of  highways 
further  return,  that  the  supervisors  assessed  said  damages  on  Uie 
town  of  Niagara,  in  the  fall  of  1873,  and  directed  the  same  to  be 
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paid  to  the  oommiasioners  of  highways,  and  that  the  said  moaeys 
have  been  collected  and  paid  over,  accordingly. 

Piper  dk  Porter^  for  the  relator. 

H.  N.  Oriffith^  for  the  defendants. 

MuLUN,  p.  J. : 

The  relator  seeks  to  review,  not  only  the  proceedings  of  the  com- 
missioners to  assess  damages,  but  also,  those  of  the  commissioners 
of  highways,  in  laying  out  the  road.  The  order  laying  out  the  road 
was  recorded  and  filed  in  March,  1872.  Nearly  two  years  had 
elapsed  from  the  filing  of  the  order,  before  the  writ  was  applied 
for,  a  delay  which,  under  the  circumstances  of  this  case,  makes  it 
proper  for  us  to  quash  the  writ. 

A  party  ought  not  to  lie  by,  and  impose  npon  the  town  the  expense 
of  appraising,  assessing  and  collecting  damages,  and  then  attempt 
by  certiorari,  to  annul  the  proceedings  in  laying  ont  the  road. 
He  shonld  have  applied  for  the  writ  promptly,  or,  what  was  the 
most  approjpriate  remedy,  he  should  have  appealed  from  the  order 
laying  out  the  road.  For  these  reasons,  the  writ  should  be  quashed, 
so  far  as  relates  to  laying  ont  the  road. 

As  to  the  assessment  of  damages,  laches  are  not  imputable  to  the 
relator,  but  his  objections  to  them  are  so  technical,  as  to  be  almost 
frivolons.  The  only  one  worthy  of  consideration,  is,  that  one  of  the 
commissioners  of  highways,  who  applied  for  the  assessment  of  dam- 
ages, was  himself  one  of  those,  whose  lands  had  been  taken  for 
the  road.  My  recollection  is,  that  this  General  Term  has  ruled  that 
a  commissioner  of  highways  is  not  disqualified,  because  he  owns 
lauds,  over  which  hiB  unites  with  other  commissioners  in  laying  out  a 
highway.  Commissioners  of  highways,  like  assessors,  must  act  in 
matters  in  which  they  have  a  pecuniary  interest.  Beads  must  be  laid 
9ct,  and  taxes  must  be  assessed ;  and  the  injustice  that  may  be  done, 
irLst  be  borne,  or  roads  cease  to  be  laid  out  and  taxes  assessed. 
Ths  .aw  permits  towns  to  elect  one  highway  commissioner.  If 
the  pub  .e  interest  demands  a  highway  laid  ont  over  his  land,  how 
j&  it  to  be  ooTie,  if  he  cannot  act?  The  statute  makes  no  provision 
for  snostitnting  any  other  offi(»er  or  person  in  his  place.  If,  how- 
HuN— Vol.  I.        69 


546  CANDEE  V.  BURKE. 

FoxmiH  Depabthknt,  Juhs  Tbrw,  1974. 

ever,  we  are  wrong  in  this,  still,  it  is  in  oar  discretion,  whether 
we  will  grant  the  relief  songht  by  this  writ ;  and  we  think  mischiei^ 
instead  of  good,  wonld  result  from  setting  aside  the  proceeding 
of  either  set  of  commissioners. 

The  writ  of  certiorari  is  quashed,  with  costs  to  be  paid  by  the 
relator. 

Writ  quashed,  with  costs  to  be  paid  by  the  relator. 


WILLIAM  CANDEE,  Kbspondknt,  v.  S.  ANGELINE  BTJRKE 

AND  OTHERS,   APPELLAHTS. 

Fbre^oture  hff  adveriiamnerU — NcHo&cf  miU — Bwit^iiu  monen — Effect  €f  rtoiiisi^^^ 
by  mortgagor — Foredomiremk — furehamr  aty  necenary  party  to  an  action  to  kam 
it  dedared  void. 

In  foreclosure  by  adTertisement,  if  the  notice  of  sale  gires  to  the  public  the 
means  of  ascertaining  the  facts,  required  to  be  stated  in  the  notice  of  sale,  by 
accurate  reference  to  the  record  of  the  mortgage  in  the  cleric's  oflSce,  it  is  enough ; 
and  a  strict  conformity  to  the  provisions  of  the  statute,  is  not  essential  to  the 
validity  of  the  foreclosure. 

The  receipt  of  surplus  money  on  a  foreclosure  sale  by  the  mortgagor  or  hit 
representatives,  does  not  estop  the  party  from  questioning  the  validity  of  the  sale, 
though  it  is  evidence  to  be  considered  in  passing  on  the  question  of  the  regularity 
of  the  proceedings. 

The  purchaser  at  a  foreclosure  sale  is  a  necessary  party  to  any  action  to  bavB 
the  sale  declared  void. 

Appeal  from  a  judgment  entered  on  the  verdict  of  a  jury  at  the 
Onondaga  circuit.  The  action  was  in  ejectment  to  recover  posses- 
sion of  four  parcels  of  land  situated  in  Onondaga  county.  The 
defense  interposed  is  set  forth  in  the  opinion. 

•71  C.  Sunty  for  the  appellants. 

William  C.  JSttger,  for  the  respondent 

MULLIN,  P.  J.: 

This  appeal  is  in  the  same  action  in  which  the  judgment  on  the     I 
demurrer  has  just  been  affirmed ;  this  being  an  appeal  firom  the 
judgment,  on  the  merits. 
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It  becomes  necessary  to  state  more  fully  the  defenses  set  up  by 
the  defendant  in  his  answer,  than  was  done  in  deciding  the  appeal 
from  the  judgment  on  the  demurrer. 

The  first  defense  denies  the  complaint,  except  two  or  three  alle- 
gsitions. 

The  second,  third  and  fourth  defenses  set  np  an  adverse  posses- 
sion of  the  one  hundred  acres,  secondly  described  in  the  complaint, 
by  Enos  Burke,  the  husband,  S.  Angeline  Burke,  and  the  father  of 
the  other  defendants,  and,  since  his  death,  for  more  than  twenty 
years  prior  to  bringing  the  action. 

In  the  fifth  defense,  it  is  alleged  that  S.  Angeline  was  married  to 
Enos  Burke,  in  1839,  and  that,  during  the  time  they  lived  together 
as  husband  and  wife,  he  became  seized  in  fee  of  said  one  hundred 
acres,  secondly  described  in  the  complaint.  That  Burke  died  in 
1862,  leaving  said  Angeline,  him  surviving;  that  she  had  not  joined 
'him  in  any  conveyance  of  said  land,  and  that  she  is  entitled  to 
possession,  etc.,  of  one-third  part  of  said  land,  as  for  her  dower 
therein. 

In  the  sixth  defense,  it  is  alleged  that,  in  August,  1842,  Burke 
and  said  S.  Angeline  mortgaged  said  one  hundred  acres,  secondly 
described  in  the  complaint,  to  one  Remington,  for  $1,800 ;  that  in 
1844,  said  premises  were  sold  on  foreclosure  of  said  mortgage,  and  bid 
in  by  one  Worden.  That  S.  Angeline  was  not  a  party  to  said  fore- 
closure. That  Burke  remained  in  possession,  claiming  title,  and  the 
defendants  have  been  in  possession  since  his  death,  claiming  title 
under  Enos;  and  that  her  right  of  dower  has  not  been  barred,  and 
elie  is  now  entitled  to  dower  therein,  and  to  redeem  the  same. 

The  seventh  and  eighth  defenses  set  up  adverse  possession  to  the 
one  himdred  acres,  just  described  in  said  complaint. 

In  the  ninth  defense,  Mary  Burke  alleges  title  to  on&-third  of 
one-seventh  of  the  parcel,  thirdly  described  in  said  complaint. 

Ill  the  tenth  defense,  the  defendants  allege  that,  in  August,  1844, 
an  arrangement  was  made  between  Enos  Burke  and  the  plaintiff, 
and  Daniel  Candee,  by  which,  Burke  was  to  convey  to  them  the 
one  hundred  acres  firstly  described  in  the  complaint,  and  caused 
the  other  one  hundred  acres  to  be  conveyed  to  them  by  Hicks  Woi^ 
den,  in  order  to  defraud  said  Burke's  creditors ;  and  that  the  convey- 
ance was  made  accordingl3\ 
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Tlie  eleventh  defense  is  a  like  defense  of  fraud,  as  to  the  other 
parcels  of  land  described  in  the  complaint. 

Defendants  put  in  an  amended  answer  in  addition  to  the  former 
answer,  in  which  thej  alleged  the  said  several  parcels  of  land  were 
conveyed  to  the  plaintiff  as  security,  and  subject  to  their  right  to 
redeem,  and  alleging  that  the  whole  amount  advanced  by  the 
defendant  had  been  paid,  and  praying  an  accounting  and  ecu- 
veyance. 

The  defense  set  up  in  this  answer,  and  such  of  the  defenses  ia 
the  former  answer  as  set  up  a  counter-claim,  were  replied  to,  Bet- 
ting  up  a  former  suit  for  the  same  cause  of  action,  in  bar,  in  which 
the  judgment  was  for  the  defendant. 

After  the  entering  of  judgment  on  the  demurrer,  the  parties 
went  down  to  trial  on  the  issues  of  fact.  The  plaintiff  gave  in 
evidence,  deeds  to  himself  and  Daniel  Candee,  of  the  two  hun- 
dred acres  described  in  the  complaint,  and  a  deed  from  Enth 
Graham  and  otiiers,  to  plaintiff,  of  the  remaining  parcels.  He 
also  put  in  evidence  the  mortgage  from  Burke  and  wife  to 
Remington,  above  mentioned,  and  offered  the  proceedings  to  fore- 
close said  mortgage  by  advertisement,  which  evidence  was  objected 
to  by  defendant's  counsel,  on  the  ground  that  the  mortgage  had 
not  been  legally  foreclosed. 

The  objections  to  the  proceedings  were. 

First:  That  S.  Angeline  Burke  was  not  served  with  notice  of  the 
sale,  and  her  right  of  redemption  remained,  and  that,  as  to  her 
interest,  there  could  be  no  recovery. 

Second :  That  the  same  right  of  redemption  extends  to  the  heirs 
of  Burke  who  are  in  possession  with  her. 

Third :  The  foreclosure  was  absolutely  void,  because  the  notice 
of  sale  did  not  contain  the  name  of  the  mortgagee. 

In  order  to  meet  and  remove  the  objection  to  the  foreclosure, 
the  plaintiff  put  in  evidence  a  receipt  from  Burke  for  the  surplus 
moneys  arising  from  said  sale ;  also  the  evidence  of  one  Edwards, 
taken  on  a  former  trial,  that  ^^  the  surplus  money  was  received  bj 
Burke  and  Worden."  It  would  seem  to  have. been  the  opinion  of 
the  plaintiff's  counsel,  as  well  as  of  the  court,  that  the  receipt 
of  the  surplus  moneys  estopped  Burke,  and  those  claiming  tindtf 
him,  from  questioning  the  regularity  of  the  foreclosure.    It  wm 
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said  by  the  chancellor,  in  Wood  v.  Jackaony^  that  the  receipt  of 
the  Bnrplus  moneys,  arising  from  a  sale  of  land  on  execution,  did 
not  preclude  the  owners  from  questioning  the  validity  of  the  sale, 
as  they  had  done  nothing  to  encourage  the  purchasers  to  bid. 
I  am  unable  to  perceive  any  reason  why  the  same  principle 
should  not  be  applied  to  the  receipt  by  the  mortgagor  or  his  repre- 
sentatives, of  surplus  money  arising  on  the  sale  of  the  mortgaged 
premises.  Although  the  receipt  of  the  surplus  may  not  estop  the 
party,  it  would  seem  to  be  evidence  to  be  considered  in  passing  on 
the  question  of  the  regularity  of  the  proceedings.  If  the  owner 
retain  the  surplus  money,  no  court  would  set  aside  the  foreclosure, 
without  requiring  him  to  refund  what  he  had  received. 

The  question  recurs,  was  the  foreclosure  void,  because  Mrs. 
Burke  was  not  made  a  party,  or  because  the  mortgagee 's  name 
was  not  inserted  in  the  notice  f  The  only  effect  of  omitting  to 
serve  on  Mrs.  B.,  was  to  leave  her  right  of  redemption  unforeclosed, 
which  she  may  assert  at  any  time ;  it  does  not  render  invalid  the 
foreclosure  as  to  the  other  parties  properly  served.  Had  the  name 
of  the  mortgagee  been  altogether  omitted  from  the  notice,  there 
would  perhaps  be  some  ground  for  holding  the  foreclosure  irregu- 
lar, as  not  complying  with  the  requirements  of  the  statute.  But 
his  name  is  signed  to  the  notice  of  sale,  and  the  mortgage  is  in  all 
other  respects  correctly  described. 

If  the  legislature,  in  prescribing  the  contents  of  the  notice, 
intended  to  secure  to  the  public,  accurate  information  as  to  the 
mortgage,  and  description  of  the  premises,  and  not  strict  compli- 
ance with  its  provisions,  the  notice  in  question  gives  effect  to  the 
intention.  If  any  person  desired  to  know  who  the  mortgagee  was, 
who  was  not  fully  satisfied  that  the  person  signing  the  notice  was 
such,  could  readily  inform  himself,  by  reference  to  the  book  in  the 
clerk's  office,  mentioned  in  the  notice. 

The  case  of  Jtidd  v.  O^Brien\  is  authority  for  holding,  that,  if 
the  notice  of  sale  ^ves  to  the  public  the  means  of  ascertaining  the 
facts,  required  to  be  stated  in  the  notice  of  sale,  by  accurate  refer- 
ence to  the  record  of  the  mortgage  in  the  clerk's  office,  it  is  enough ; 
and  a  strict  conformity  to  the  provisions  of  the  statute,  is  no* 
essential  to  the  valdity  of  the  foreclosure.    There  is,  however 

•8  Wend.,  9,  81.  \  21  N.  Y.,  186. 
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another  and  more  conclusive  answer  to  the  objection  of  defendants' 
counsel,  and  that  is,  that  the  sale  cannot  be  declared  void,  except 
in  a  proceeding,  to  which  the  purchaser  Hicks  Worden  is  a  party. 
He  is  not  a  party  to  this  suit.  Worden  may  have  conveyed  wiih 
covenants ;  to  declare  the  sale  void,  is  to  divest  him  and  his  grantor 
of  the  title,  and  to  subject  him  to  liability  on  his  covenants.  Tliis, 
purely,  should  not  be  done,  without  affording  him  an  opportuniij 
to  be  heard. 

The  defendants'  counsel  objected,  on  various  grounds,  to  the 
admission  in  evidence  of  the  judgment  record  in  the  former  salt, 
and  which  was  set  up  in  plaintiff's  reply,  as  a  bar  to  the  relief 
demanded  in  such  former  suit. 

It  is  unnecessary  to  consider  these  objections,  as  the  judgment 
on  the  demurrer,  that  defendants'  counsel  permitted  to  be  entered 
against  his  client,  instead  of  asking  him  to  withdraw  his  demurrer, 
which,  if  done,  would  have  left  the  reply  denied,  rendered  unne- 
cessary any  proof  of  the  former  action,  as  they  were  admitted,  for 
all  purposes  of  the  action,  by  the  demurrer.* 

The  will  of  Daniel  Candee  was  properly  received  in  evidence. 
The  plaintiff  took  under  a  conditional  estate  in  fee,  and,  until  a 
breach  of  the  condition,  he  could  maintain  an  action  of  ejectment.f 

The  defendants'  counsel  claimed  the  right  to  give  evidence  in 
support  of  his  defenses,  setting  up  adverse  possession  by  the  defend- 
ants and  their  ancestors,  for  more  than  twenty  years  before  suit  waa 
brought.  The  court  refused  to  permit  such  evidence  to  be  given^ 
holding  that  the  judgment  in  the  former  action,  was  a  bar  to  the 
defense  of  adverse  possession.  To  which  ruling,  the  defendants' 
counsel  excepted.  The  only  subject  for  inquiry,  is,  whether  the 
question  of  adverse  possession  was  involved  or  decided  in  the 
former  action ;  if  it  was,  the  judgment  in  that  case,  forbids  an 
investigation  of  that  subject  in  tiiis  action.  No  such  allegation  u 
made  in  the  complaints  in  the  former  action,  nor  is  tliere  any 
adjudication  on  that  question.  Indeed,  a  claim  of  adverse  posses 
sion  in  that  action,  would  have  been  inconsistent  with  the  dain. 
for  redemption,  resulting  from  the  relation  of  mortgagor  to  mort- 
gagee.   I  entertain  no  doubt  but  that  the  defendant  was  entitled 

*  CuUer  V.  Wright,  82  N.  Y.,  472. 

1 4  Kent's  Ctom.,  128,  640;  Olmsted  v.  Harvey,  1  Barb.,  8.  0.,  108. 
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to  give  evidence  on  the  trial,  under  his  defense  of  adverse  posses* 
sion. 

The  defendants  connot  be  permitted  to  set  up  the  alleged  coui 
bination  between  Enos  Burke  and  Daniel  Candee,  and  the  defend- 
ants, to  defraud  the  creditors  of  said  Burke ;  with  that  questio^i 
tliey  have  nothing  whatever  to  do.     Burke  could  not  set  up  my 
Buch  defense,  and  his  heirs  are  estopped,  as  well  as  himself. 

If  the  defendant  Mary  Burke  is  entitled  to  any  share  of  saiil 
lands,  the  share  can  be  ascertained  on  the  next  trial. 

The  judgment  must  be  reversed,  costs  to  abide  event 


Judgment  reversed,  costs  to  abide  event. 


WILLIAM   N.BURT,  Eespondknt,    v.   URIAH  SAXTON, 

Impleaded  wifh  othebs,  Appellants. 

Sealed  ini^rumetU — Ume  of  payment  of  may  he  extended  by  parol. 

The  defendant  was  desirona  of  parchasing  premiaes,  upon  which  the  plainiifT 
held  a  mortgage.  Being  unable  to  make  the  payments  at  the  times  specified  in 
said  mortgage,  he  called  npon  the  plaintiff,  who  agreed,  by  parol,  that  if  the 
defendant  would  purchase  the  premises,  pay  $200  the  ensuing  spring,  and  inter- 
est on  all  sums  remaining  unpaid  annually  thereafter,  and  would  make  certain 
improvements  on  them,  he  would  extend  the  time  of  payment  of  the  mortgage 
for  twenty  years.  The  defendant  purchased  the  premises,  assuming,  by  his  deed, 
the  payment  of  the  mortgage,  paid  the  $200,  and  made  the  specified  improve- 
ments, but  &i1ed  for  two  years  to  pay  the  interest 

In  an  action  brought  to  foreclose  the  mortgage,  heldy  that  the  time  of  payment 
was  extended  by  the  verbal  contract,  and  that  there  was  no  default  in  the  pay- 
ment of  the  principal;  that  the  payment  of  the  interest  was  a  condition  which 
the  defendant  must  perform,  but  that  its  non-payment  was  not  such  a  breach  of 
the  condition  as  made  the  whole  principal  du& 

Appeal  from  a  judgment  of  foreclosure  and  sale,  in  favor  of  the 
plaintiff,  entered  upon  the  report  of  a  referee. 

In  May,  1867,  one  Seth  H.  Bills  executed  and  delivered  to  the 
plaintiff,  his  bond,  in  the  penal  sum  of  $4,000,  conditioned  to  pay 
$2,000,  as  follows,  viz. :  $500  on  the  1st  September,  1867,  and  the 
remainder  in  three  equal  annual  payments  from  said  last-mentioned 
day^  with  annual  interest.     To  secure  the  payment  of  this  bond^ 
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Bills  and  wife  executed  and  delivered  to  plaintiff,  a  mortgage  on 
certain  real  estate  in  the  town  of  Castile,  coanty  of  Wyoming. 
This  action  was  brought  to  foreclose  this  mortgagee. 

The  defendant,  Saxton,  before  the  action  was  commenced,  aAd 
in  February,  1868,  purchased  the  premises  covered  by  the  mortgage 
of  Bills,  and  assumed  the  payment  of  the  same  as  part  of  the  price. 

Saxton,  only,  appeared  and  ansM^ered.    He  sot  np,  by  way  ot 
defense,  that,  being  desirons  to  purchase  said  premises,  he  applied 
to  Bills,  and  he  consented  to  sell ;  but  as  he(S.)  could  not  make  tlio 
payments  at  the  times  specified  in  the  bond,  he  called  on  the  plain- 
tiff and  informed  him  of  his  wish  to  purchase.     Plaintiff  told  him 
he  wished  he  would  purchase ;  that,  otherwise,  he  might  be  com- 
pelled to  take  back  the  property,  which  he  did  not  wish  to  do ;  and, 
upon  being  told  that  he  (S.)  could  not  pay  according  to  the  condi- 
tions of  Bills'  bond,  the  plaintiff  told  him  if  he  would  pay  the 
then  ensuing  spring,  $200  on  the  mortgage,  and  interest,  annually, 
on  the  whole  sum  unpaid,  and,  upon  the  condition  that  he  (S.) 
would  perform  said  agreement,  and  would  make  such  iraprovementa 
on  the  premises  as  would  make  the  mortgage  a  first-class  security, 
he  would  extend  the  time  as  long  as  he  (S.)  desired,  not  exceeding 
twenty  years;  and  S.  might,  at  his  option,  pay  any  part  of  the 
principal  at  any  time  within  twenty  years.     At  the  time  of  this 
verbal  agreement,  there  were  due  on  the  mortgage,  $500  of  principal, 
and  about  fifty  dollars  of  interest.    In  pursuance  of  this  agreement, 
8.  purchased  said  premises  of  Bills,  and,  by  a  covenant  inserted 
in  the  deed  thereof  from  Bills  to  him,  he  assumed  to  pay  said  bond 
to  the  plaintiff;  went  into  possession  ;  paid  $200  on  tlie  principal; 
and,  during  the  two  years  then  next  ensuing,  he  made  improve- 
ments on  the  premises,  to  the  amount  of  about  $2,000. 

The  issues  were  referi-ed  for  trial,  and  the  referee  found  the 
facts  aforesaid,  and  that  defendant  had  not  paid  any  interest  on  said 
bond  and  mortgage,  save  the  payment  of  $200,  but  did  pay  $400  of 
principal ;  and  that  the  premises  had  been  inci'eased  in  value  by  the 
deiendants  from  $2,100,  when  he  bought  them,  to  $6,000,  theii 
value  at  the  time  of  the  trial. 

This  action  was  commenced  in  1870,  and  after  the  whole  inort^ 
gage  debt  had  become  due,  according  to  the  condition  of  BilW 
bond. 
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The  referee  held,  as  a  conehieion  of  law,  that  the  verbal  agre^ 
ment  above  mentioned,  including  the  acts  of  the  parties  under  it, 
did  not  operate  to  extend  the  time  of  payment,  as  originally  stipu* 
lated  in  the  mortgage,  and  he  ordered  judgment  of  foreclosure 
and  sale,  with  costs. 

jE.  E.  Farman,  for  the  appellant.  The  parol  agreement  operated 
to  exend  the  time  of  payment  of  the  mortgage.  {Dodge  v.  Oran- 
daily  30  N.  Y.,  291 ;  Towmend  v.  Empire  Stone  Dressing  Co.^  6 
Duer,  208 ;  LaUim^n*6  y.  Ilarsen^  14  John.,  830 ;  Delacroix  y. 
BulUey,  13  Wend.,  71.) 

Thomas  CorleUy  for  the  respondent.  A  specialty,  before  breach, 
cannot  be  changed  by  parol.  {Mitchell  v.  Hawley^  4  Denio,  414; 
Kuhn  V.  JStevenSy  36  How.,  275 ;  Clo^igh  v.  Murray^  3  Kobt.,  7.) 
The  agreement  was  void  by  the  statute  of  frauds.  {Wilson  v. 
Lester,  64  Barb.,  431 ;  Smith  v.  Dedin,  23  N.  Y.,  367.) 

MULLIN,  P.  J. : 

It  is  well  settled  in  this  State,  whatever  the  rule  may  be  else- 
where, that  the  time  of  performance  of  a  conti*act  under  seal,  may 
be  extended  by  parol.* 

The  court,  in  Clark  v.  DaleSy\  adopted  the  ruling  of  the  Supreme 
Court  of  Pennsylvania,  X  that  a  new  consideration  is  not  necessary 
to  give  validity  to  an  agreement  taextend  the  time  of  performance  ; 
the  waiver  is  enough  for  this  purpose.  It  is  said  by  the  learned 
judge,  in  is  opinion  in  the  case  cited,  that  the  effect  of  an  agree- 
ment to  enlarge  the  time,  is  to  substitute  or  adopt  the  extended 
time,  for  the  time  specified  in  the  original  contract.  It  then 
stands  as  a  new  agreement,  whenever  the  mutual  promises  furnish 
a  good  consideration*  If  a  consideration  was  essential  to  the  agree- 
ment to  extend  the  time  of  payment,  the  assumption  of  the  mort- 
gage debt  by  the  defendant,  Saxton,  is  sufficient  to  bind  the  plain- 

*  Fleming  ▼.  Qilbert,  8  J.  R,  588;  Keating  ▼.  Price,  1  J.*8  Ca^ed,  23;  Esmond 
V.  Yanbenschoten,  12  Barb.,  889;  Clark  ▼.  Dbles,  20  id.,  42;  Stone  r.  Sprague,  id, 
ilOO;  Flynn  «  MoKeon, <  Duer, 308;  Meehan  v.  Williams,  2 Daley,  887;  Newton  ▼ 
Wales,  8  Robt.  \  408. 

t  Supra.  X 14  Beig.  A  Rawle»  341. 
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tiff,  and  the  extension  is  ample  to  bind  the  defendants.  It  is  not 
intimated  in  any  of  the  cases  tliat  hold  that  time  of  performance 
of  a  sealed  or  written  contract  may  be  extended  by  parol,  is  in 
conflict  with  the  general  rale  that  a  written  contract  cannot  be 
varied  or  moditied  by  parol.  We  must  hold,  then,  that  the  time 
of  payment  was  extended  by  the  verbal  contract,  and  that  there 
was  no  detkult  in  the  payment  of  the  principal  of  the  indebtednees. 
Interest  was  unpaid  at  the  commencement  of  the  action,  for  which 
there  might  have  been  a  foreclosure,  but  not  for  the  whole  debt. 
The  payment  of  interest  is  a  condition  which  the  debtor  most 
peribrm,  but  its  non-payment  is  not  such  a  breach  of  the  condi- 
tion as  makes  the  whole  principal  due.  But  if  the  whole  principal 
became  due  upon  default  to  pay  the  interest,  this  case  was  not  tried 
nor  decided  upon  that  theory.  The  defendant  was  precluded  from 
having  his  defense  considered  by  the  referee,  and  a  new  trial 
becomes  indispensable. 

The  judgment  must  be  reversed  and  a  new  trial  granted ;  costs 
to  abide  event. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  event 
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VALLEY,  AppELLAirr. 

Xbwni — w?im  action  wiH  lU  agaimt — BoTidi  of —  rigt^  qfhonafdepurchoMr  qf — 
Eiffect  cf  repeal  cfauA  anjAJwrking  the  iatue  qf  toien  bonds. 


Town  bonds,  payable  to  bearer,  and  which  appear  on  their  face  to  be  issaed  in 
pimuance  of  the  express  aathority  of  the  legislature,  are  not,  when  in  the  bandi 
of  a  bmutflde  purchaser  for  value,  open  to  any  defense  in  respect  to  their  validity. 

/^  Joseph  linenihip  v.  Boff&n  (16  Wall.,  644)  followed. 

The  holder  of  such  bonds  may  maintain  an  action  at  law  against  the  town,  sad 
is  not  compeUed  to  resort  to  mandamus. 

No  action  at  law  will  lie  against  a  town  in  respect  to  all  that  class  of  cUms, 
accounts  or  demands,  which  come  within  the  scope  of  the  powers  and  daUes,  con- 
ferred  upon  the  board  of  town  auditors,  to  examine,  settle,  adjust  and  allow;  oer* 
tainly  not  until  they  become  fixed,  recognized  and  admittod  debts.  Bat  Ihif 
rule  does  not  apply  to  settled  and  admitted  debts,  resting  on  bond,  or  upon  other 
adjusted  admission  or  obligation,  binding  on  the  town. 

The  doctrine  Uid  down  in  BeR  ▼.  The  Town  <(fBtoput  (49  Barb.,  606)  limited. 
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The  rights  of  a  bcma  fids  purchaser  of  such  bonds,  cannot  be  taken  awaj  or 
aflbcted  by  the  subsequent  repeal  of  the  act  under  which  they  were  issued. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
tbe  trial  of  this  case  before  the  court,  without  a  jury. 

This  action  is  upon  three  town  bonds,  given  by  the  defendant 
for  bounties  to  soldiers,  mustered  into  the  service  of  the  United 
States,  upon  the  call  of  the  President,  in  1864,  and  issued  under 
chapter  590,  of  the  Laws  of  1869,  legalizing  the  acts  of  the  town 
meetings  of  said  town,  in  August,  1864,  uiider  which,  said  bounties 
were  authorized. 

The  cause  was  tried  by  a  judge  at  the  circuit,  without  a  JU17, 
who  rendered  judgment  for  the  plaintiff,  for  $1,073.31,  the  amount 
of  said  bonds,  holding  them  to  be  legal  and  valid  bonds,  and 
enforceable  by  action  against  the  town. 

Henderson  dk  Wentworthj  for  the  appellant. 

Cary  ds  JeweUy  for  the  respondent. 

E.  Dabwin  SioTH,  J. : 

The  circuit  judge,  we  think,  correctly  held  that  the  bonds  in 
suit  were  valid  obligations  against  the  defendants.  These  bonds 
were  payable  to  bearer  and  are  valid  commercial  instruments, 
and,  it  appearing  that  the  plaintiff  was  a  bona  fide  holder  of 
them,  for  value,  and,  as  they  appeared  on  their  face  to  be  issued 
in  pursuance  of  the  express  authority  of  the  legislature,  they  were 
not  open  to  any  defense  in  respect  to  their  validity,  within  the 
case  of  St.  Joseph  Tovmahip  v.  Rogers,^ 

As  it  is  stated  in  the  points  of  the  appellant's  counsel,  that  neither 
the  town,  nor  officers,  nor  the  board  of  supervisors,  controverted  or 
disputed  this  claim,  nothing  is  really  presented  for  our  considera- 
tion, but  the  single  question  whether  the  remedy  of  the  plaintiff 
for  the  recovery  of  said  bonds,  was  by  action  or  mandamus.  The 
judge  at  Special  Term,  held  that  the  plaintiff  could  maintain  this 
action,  and  gave  judgment  therein,  accordingly. 

The  towns  of  this  State  are  invested,  to  a  certain  extent,  with  the 
rights  and  duties  of  a  corporation,  and  may  sue  and  be  sued  in  the 
manner  prescribed  by  law.f 

•  16  Wallace,  644.  \\  Rev.  Stat.,  887,  sec.  1. 
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They  may  Biie  to  enforce  corporate  rights^  and  be  sued  for  the 
entbreeuient  of  their  corporate  liabilities,  when  the  assertioL  of 
Mich  riglita,  or  the  enforcement  of  snch  duties,  shall  require  such  a 
proceeding.*    It  is  undoubtedly  true,  that,  in  rdspect  to  all  that 
class  of  claims,  accounts  or  demands  against  a  town,  which  come 
within  the  scope  of  the  powers  and  duties  conferred  npon  the 
board  of  town  auditors,  to  examine,  settle,  adjust  and  altow,  no 
action  at  law  will  lie  against  the  town ;  certainly  not  until  they 
become  fixed,  recognized  and  admitted  debts.    The  case  of  Bdl 
V.  The  Town  of  ^ecpusf  asserts  this  doctrine,  and  I  think  the 
court   in    that   case  did  not   intend  to  assert  any  other.     That 
case  should  be  limited  to  the  large  class  of  unliquidated  charges 
against  towns,  which  rest  in  claim  and  demand,  until  passed  upon, 
audited  and  adjusted  by  some  lawful  authority.     All  such  claims 
may  be  properly  termed  claims  arising  upon  contract,  and  for 
which  an  action  will  not  lie,  within  the  intent  and  meaning  of  that 
case*    But,  clearly,  the  rule  of  that  case  does  not  apply  to  settled 
and  admitted  debts,  resting  on  bond  or  upon  other  adjusted,  liqui- 
dated admission  or  obligation  binding  on  the  towns.    In  such  cases, 
the  preliminary  stages,  as  in  this,  of  dispute,  contestation  and  set- 
tlement and  adjustment,  have  all  been  duly  passed. 

The  bonds  in  this  action  are  the  clear,  undisputed,  liquidated 
debts  of  tlio  town,  and  we  have  no  doubt  that  the  action  was  pro- 
perly brought  thereupon,  as  held  by  the  judge  at  the  circuit,  and 
was  rightfully  sustained,  within  the  cases  of  Brawn  v.  The  Town 
of  Canton^X  Ho'thaway  v.  The  Town  of  HomeT^%  St.  Jos^K 
Township  V.  Rogers  |  and  Northrup  v.  Town  of  PittsfidA.  T 

The  repeal  of  the  act  of  1869,  by  chapter  21  of  the  Laws  of 
1873,  conld  not  take  away  or  affect  die  plaintiff's  vested  rights,  as 
a  'bona  fde  purchaser  of  these  bonds. 

The  judgment  should  bo  affirmed. 


\ 


Present — Mulldt,  P.  J.,  Bioth  and  Gilbert,  JJ. 

Judgment  affirmed. 

*  Lorrllnrd  ▼.  Town  of  Monroe,  11  N.  T.,  894,  §  I  Lansing,  S78L 

1 49  Barb.  ,•  506.  1 16  WaUace,  64aL 

X  4  Lanting.  418.  T  9  N.  T.  Sup.  Ct,  108. 
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HOSE  A  CRANDALL,  Appellant,  v.  ALBERT  W.  SCHROEP- 
PEL, Rbspondbnt. 

I^romistory  nate-r-real  pa/iiy  in  interest — right  cf  party  paying,  to  Aam  noite  wr 

rendered  or  canceled. 

Tliu  action  was  brought  on  a  promissory  note,  made  by  the  defendant,  payable 
to  the  plaintiil  or  bearer.  At  the  trial,  the  note  was  produced  by  a  witness,  who 
churned  to  own  it  as  administrator  of  an  estate,  while  the  plaintiff  testified  that 
ne  owned  the  note,  and  that  it  had  never  been  transferred  or  paid.  Held,  that 
the  plaintiff  was  not  entitled  to  recover,  as  he  had  not  possession  of  the  note, 
and  it  was  not  lost 

A  party  paying  a  promissory  note,  or  negotiable  bill,  is  entitled  to  the  delivery 
of  such  note  or  bill,  on  payment,  or  its  production,  that  it  may  be  discharged  or 
destroyed  in  liis  presence. 

Van  Aletyne  v.  Tfie  National  Oommereiai  Bank  cf  AJbany  (7  Transcript  Appeals, 
041)  followed. 

Afpsal  from  a  jadgment  of  the  Connty  Conrt  of  Onondaga 
county,  reversing  a  judgment  of  a  justice  of  the  peace,  in  favor  of  the 
plaintiff. 

The  action  was  upon  a  promissory  note,  made  by  defendant  to 
plaintiff  as  payee  or  bearer.  At  the  trial,  the  note  was  produced 
by  a  witness,  who  claimed  to  own  it  as  administrator  of  an  estate, 
and  plaintiff  then  testified  that  he  owned  the  note,  had  never 
transferred  it,  and  that  it  had  not  been  paid.  The  justice  gave 
judgment  for  the  plaintiff,  for  the  amount  remaining  unpaid  on 
the  note,  and  the  defendant  appealed  to  the  County  Court,  where 
the  judgment  was  reversed. 

/.  D.  Garfiddj  for  the  appellant. 

WiUiam  C.  Ruger^  for  the  respondent. 

E.  Darwin  Sioth,  J. : 

.  None  of  the  grounds  of  error,  stated  in  the  notice  of  appeal 
•served  upon  tbe  justice,  are  sufficient  to  raise  any  question  fox 
review,  according  to  the  cases  of  Ddong  v.  Brainard*  ind 

•  1  N.  T.  Supreme  Court,  1. 
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Nolans*  Page^*  except  the  groand  that  the  justice  erred  ia  deny 
ing  the  motion  for  a  nonsuit,  made  bj  the  defendant  at  the  trial. 

This  specification  was,  I  think,  sufficient  to  raise  the  question 
presented  on  the  motion  for  a  nonsuit  before  the  justice.  TLe 
ground  of  error,  thus  stated,  must  be  deemed  to  refer  to  the 
grounds  stated  and  urged  on  the  motion  for  the  nonsuit.  One 
ground  stated  for  such  motion,  was,  that  the  note,  u]>on  which  the 
action  was  brought,  is  now  held  bj  the  administrators  of  Charles 
Crandall,  deceased,  and  they  claimed  to  own  the  same,  and,  from 
the  facts  proved,  they  are  the  owners. 

The  County  Court  doubtless  reversed  the  judgment  of  the  jua- 
tice  on  tliis  ground,  it  appearing  that  the  note  was  negotiable, 
being  payable  to  the  plaintiff  or  bearer,  and  was  in  the  hands  of 
the  administrators  named,  who  claimed  title  to  it,  and  produced  it 
at  the  trial  under  protest,  claiming  to  own  it.  Upon  these  facts 
appearing,  I  think  the  plaintiff  should  have  been  nonsuited.  He 
bad  not  possession  of  the  note,  and  it  was  not  lost.  A  party  pay- 
ing a  promissory  note,  or  negotiable  bill,  is  entitled  to  the  delivery 
of  such  note  or  bill,  od  payment,  or  its  production,  that  it  may  be 
discharged  or  destroyed  in  his  presence,  f 

It  was  held  in  Freeman  v.  Boynton  X  that  a  demand  of  payment 
of  a  promissory  note  of  the  maker,  with  the  view  to  charge  the 
indorser,  was  not  good,  because  the  person  making  the  demand, 
had  not  the  note  with  him  to  deliver  it  up  on  receiving  payment 
Judge  Pabker,  in  the  opinion,  said :  ^'  The  debtor  may  well  refose 
to  pay,  on  the  ground  that  he  has  a  right  to  have  his  obligation  or 
contract,  or  to  see  it  canceled,  when  he  is  called  upon  to  discharge 
it ;  and  this  rule  should  especially  apply  to  negotiable  securities.'' 

The  judgment  rendered  by  the  justice,  did  not  necessarily 
extinguish  this  note,  for  the  plaintiff  could  not  produce  it  to  the 
justice  for  cancellation,  or  give  a  valid  discharge  of  it,  which 
would  have  protected  the  defendant  from  another  suit,  and  jndg 
ment  upon  it,  by  the  holder ;  nor  would  the  payment  of  the  judg- 
ment, rendered  by  the  justice,  have  that  effect.  The  title  to  the 
note  could  not  be  judicially  settled  in  this  suit,  because  the  admio« 

•  Addenda  in  N.  Y .  Sap.  Ct.  R,  p.  2.  XI  Mass. ,  488. 

t  Bank  of  Utica  v.  Smith,  18  Johns.,  240. 
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istratore  of  Charles  Crandall  are  not  parties  to  the  action,  and 
could  not  be  bound  by  any  decision  of  the  justice  on  that  point ; 
nor  could  the  plaintiff  by  his  own  testimony  establish  his  title  to 
the  note,  as  against  such  administrators. 

The  case  of  Van  AUtyne  v.  The  National  (hmmercial  Bank 
of  Albany^  in  principle,  I  think,  settles  this  question. 

That  was  an  action  upon  a  draft,  against  the  drawers,  held 
adversely,  as  with  the  note  in  this  case.  The  Court  of  Appeals 
held  that  the  plaintiff  could  not  recover  without  the  production 
of  the  draft  at  the  trial,  and  could  not  throw  upon  the  bank 
the  burden  of  litigation  between  the  conflicting  parties  claiming 
such  draft,  and  could  not  recover  upon  it  as  a  lost  draft. 

The  judgment  of  tlie  County  Court,  reversing  that  of  the  justioei 
should  be  affirmed. 

Present — Mullin,  P.  J.,  Smtth  and  Giubicbt,  JJ. 

Judgment  affirmed. 


ENOS  T.  SIMPSON  and  another,  Exeoctobs,  xto.,  Bespond- 
ENTs,  V.  ESTHER  ENGLISH  and  othebs,  Appellants. 

IFiS —  omtlnMAim  (f —  AGOumviJlation  —  ^HtntHofM  for — uih&n  wUL 

The  ninth  clanse  of  the  will  of  the  plaintiff  *8  testator,  was  as  follows:  '^I 
ftirther  bequeath  to  my  children,  after  paying  all  the  abo^e  legacies  and  my  jnst 
debts,  all  interest  that  may  accrue  on  the  balance  of  my  estate,  to  be  dlTided 
between  them  at  the  age  of  forty  years,  to  hold  for  their  natural  lives  and  then  to  be 
divided  between  their  heirs."  BM^  that  the  provision  for  the  accumulation  of 
the  income  of  the  estate  was  void,  as  it  extended  beyond  the  minority  of  the 
children;  and  hM  fwrthar^  that  the  provision  could  not  be  held  void  in  so  far  as 
it  required  the  accumulation  to  extend  beyond  the  minorities  of  the  respective 
children,  and  effect  be  given  to  the  residue,  for  the  reason  that  it  provided  for  a 
suspension  of  the  power  of  alienation  for  more  than  two  lives  in  being  at  the 
time  of  the  creation  of  the  estate. 

Appeal  from  a  judgment,  entered  upon  the  trial  of  this  action 
at  Special  Term. 

*  7  Transcript  Reports  of  the  Court  of  Appeals,  p.  841. 
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The  action  was  brought  by  the  execntors  of  Myron  J.  English) 
deceased,  to  obtain  a.  jadicial  construction  of  his  will.  The  onlj 
question  before  the  court,  was  as  to  the  validity  of  the  ninth  item 
of  the  will,  which  is  given  in  full  in  the  opinion  of  the  court 


I  R.  Sddenj  for  the  appellants. 
JSahneSj  Thompion  dk  Spencer^  for  the  respondents. 

E.  Dabwot  Smtth,  J. : 

The  cardinal  rule  in  the  construction  of  wills,  is  to  seek  the 
intention  of  the  testator,  and  give  effect  to  such  intention,  if  not 
inconsistent  with  the  rules  of  law.* 

The  difficulty  and  doubt  in  respect  to  the  will  of  the  testator  in 
this  case,  relates  to  the  section  or  provision  of  said  will,  numbered 
therein  as  ninthly,  which  is  as  follows :  ^^I  farther  bequeath  to  my 
children,  after  paying  all  the  above  legacies  and  my  just  debts,  all 
interest  that  may  accrue  on  the  balance  of  my  estate,  to  be  divided 
between  them  at  the  age  of  forty  years,  to  hold  for  their  natural 
lives  and  then  to  be  divided  between  their  heirs."  The  testator 
left  three  children,  which,  at  his  decease,  were  under  age,  all  oi 
whom  appear  and  answer  in  this  action,  by  guardian  cui  litemj  bj 
answer  dated  May  3d,  1873.  The  learned  judge  who  tried  this 
cause  at  Special  Term,  held,  that  all  the  re^duary  estate  and  inter- 
est, remaining  after  paying  debts,  annuities,  legacies  and  bequests, 
referred  to  in  said  ninth  clause  of  the  will,  vested  in  the  said  testa- 
tor's said  three  children,  upon  his  death,  as  tenants  in  common, 
each  having  an  undivided  third  part  thereof,  for  his  or  her  natural 
life,  and  no  more,  with  remainders  over  to  the  heirs^at-law  of  such 
children,  respectively.  If  this  be  so,  and  these  children  took  any 
present  estate  under  said  will,  it  was  subject  to  a  power  in  trust  in 
the  executors,  to  control  the  property  and  receive  the  rents  and 
profits  tliereof,  and  to  accumulate  the  same  till  the  said  children 
should  arrive  at  the  age  of  forty  years,  when  the  amount  or  bal- 
ance of  such,  increased  accumulation,  was  to  be  divided  between 
them,  and  they  were  thereafter  to  receive  such  increase  during 
their  natural  lives,  and,  upon  their  decease,  the  remainder  was  to 

*  Parks  V.  Parks,  9  Paige,  117. 
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go  to  their  heirs,  and  was  to  be  divided  between  them.  This  was 
the  dear  intent  of  this  provision  of  the  will.  This  provision  for 
the  accnmulation  of  the  income  of  such  estate,  was  clearly  void 
beyond  the  majority  of  said  children,  respectively,  under  the  pro- 
visions of  sections  37  and  38,  of  article  1st,  chapter  1,  part  2,  of  the 
Revised  Statutes,  page  726.  This  provision  for  the  accnmulation  of 
the  income  of  the  estate,  might  be  held  void  after  the  said  children 
respectively  arrived  at  their  majority,  and  effect  given  to  the  residue 
of  the  will,  except  that  the  suspension  of  the  power  of  alienation 
of  said  estate,  would  then  be  for  more  than  two  lives  in  being  at 
the  time  of  the  creation  of  such  estate,  which  would  make  this  clause 
of  the  will  void,  within  the  provisions  of  sections  13,  14  and  15, 
of  said  title  and  chapter  of  said  statute,  and  the  absolute  owner- 
ship of  such  estate,  if  personal,  within  section  1,  title  4  of  said 
statute,  page  773.  This*  provision  of  the  will  was  therefore  clearly 
void,  and  must  be  so  declared,  and  the  judgment  at  Special  Term, 
BO  far  as  it  holds  otherwise,  should  be  reversed.*  Secrarding  this 
residuary  clause  of  the  will  as  void,  there  is  nothing  in  the  will  to 
charge  upon  the  real  estate,  embraced  in  such  residuary  clause, 
the  payment  of  the  legacies  contained  therein.  The  personal 
estate  is  the  proper  fund  for  the  payment  of  debts  and  legacie8,t 
and  no  power  can  be  implied  in  the  executors  to  sell  the  real  estate.^ 
The  judgment  of  the  Special  Term  should  therefore  be  modi- 
fied  in  conformity  with  these  views. 

Present — ^Muluk,  P.  J.,  Smpth  and  Gilbrbt,  JJ. 

Judgment  modified  accordingly. 

*Enox  T.  Jones,  47  N.  Y.,  fl90. 

fMyera  ▼.  Eddy,  47  Barb.,  908 ;  Lnpton  v.  Lupton,  8  John.  Ch.,  614 

I  Vuh  Matter  of  the  Will  of  Fox,  52  N.  T.,  580.     • 
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JAMES  BELLINGER  and  MARCUS  BELLINGER,  Pladt 
TIFFS,  V.  EDWARD  BENTLEY  ani>  NELSON  C.  DUNHAM, 

DiSFEKDAKTS. 

Qfflcen  ijf  eorparaUon — token  pentmaU^  hound  by  amiraet  entered  into  in  U$  hMf. 

The  defendants,  who  were  trostees  of  the  LiUle  Utica  Cheese  Hanafftctiiriag 
Company,  and  authorized  to  transact  bnsinesa  in  its  behalf,  entered  into  an 
agreement  with  the  pUintiffs,  whereby  the  latter  agreed  to  manufacture  cheese 
at  the  factory  of  the  company,  at  a  specified  price,  upon  certain  terms  and  condi- 
tions, in  said  agreement  contained.  The  defendants  were  described  in  the  body 
of  the  agreement  as  the  trustees  of  the  company,  but  it  was  signed  by  them  indi- 
vidually. This  action  was  brought  by  the  plaintiffs  to  recover  for  a  breadi  of  the 
contract.  HeUi^  that  they  were  not  entitled  to  recover;  that  the  contract  was,  in 
iivA  and  in  legal  effect,  the  contract  of  the  company,  and  that  the  defendants 
were  not  personally  liable  thereon. 

The  cases  of  DuA  v.  CcU  (28  K.  Y.,  269)  and  PumpO^  t.  PA^  (40  il,  07) 
distinguished.  * 

Motion  for  a  now  trial,  on  exceptions  ordered  to  be  heard  in  the 
lirst  instance  at  the  General  Term. 

This  action  was  bronght  to  recover  a  balance,  allied  to  be  due 
from  defendants,  for  cheese  mannfactared  and  accepted  by  them, 
nnder  an  agreement,  of  which  the  following  is  a  copy : 

^'An  article  of  agreement  made  and  entered  into  this  20th  of 
April,  1870,  between  Edward  Bentley,  Horace  Butler  and  N.  C. 
Dunham,  trustees  of  the  Little  Utica  Cheese  Maonfactaring  Com- 
pany, the  parties  of  the  first  part,  and  James  Bellinger  and  Marcus 
Bellinger,  of  Lysander,  Onondaga  county,  N.  Y.,  the  parties  of 
the  second  part,  witnesseth :  The  parties  of  the  firet  part  agree 
with  the  parties  of  tlie  second  part  to  manufacture  and  make 
cheese  at  the  aforesaid  factory  during  the  season  of  making  cheese 
in  1870,  and  the  parties  of  the  second  part  agree  to  do  all  the  work 
and  furnish  all  the  material  for  making  cheese  and  boxes  for  $1.50 
per  hundred  for  the  make  in  said  factory,  and  to  make  good  num- 
ber one  merchantable  clieese;  the  parties  of  the  first  part  agree 
tiiat  the  patrons  of  said  factory  shall  furnish  the  milk  two  or  one 
time  per  day  in  good  order,  except  those  that  wish  to  keep  their 
milk  home  on  Sunday.     The  parties  of  the  first  part  agree  tc  put 
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said  fnetory  in  good  ranning  order,  and  furnish  anfficient  amonnt 
of  water  andsuiBcient  amoani  of  ice  ia  the  ice-house  for  the  season 
tliat  is  required  for  the  ^ason  of  running  factory.  The  parties 
of  the  second  part  is  to  have  the  privilege  of  sending  all  milk  that 
does  not  come  to  said  factory  in  good  order  for  making  cheese  home. 
The  parties  of  tlic  first  part  are  to  pay  the  parties  of  the  second 
party  after  each  sale  of  said  cheese,  and  get  the  returns ;  and  the 
parties  of  the  second  part  are  to  take  care  of  said  cheese  until  it  is 
thirty  days  old,  and  take  care  of  said  cheese  twenty  days  after  said 
factory  closes.  Said  factory  to  commence  on  the  second  day  of 
May,  and  run  the  six  months,  or  longer,  if  the  parties  of  the  first 
part  wish  to  have  it  run.  The  parties  of  the  second  part  are  to 
feed  the  bogs  and  help  box  the  cheese  in  the  agreement.  Cheese 
to  be  made  on  an  average  of  nine  inches  high.  In  witness  whereof 
tlie  parties  have  hereunto  set  their  hands  the  day  and  year  first 
above  written. 

EDWARD  BENTLEY. 

N.  0.  DUNHAM. 

JAMES  BELLINGER. 
[?S2rS2Sa;]  M.  R.  BELLINGER." 

The  defendants  and  one  Horace  Butler,  were,  during  the  year 
1870,  trustees  of  the  Little  Utica  Cheese  Manufacturing  Company, 
an  association,  formed  under  the  general  laws  of  this  State  for  the 
purpose  of  manufacturing  cheese ;  and  they  had,  as  such  trustees, 
authority  to  manage  all  the  business  pertaining  to  the  company. 

It  appeared  upon  the  trial,  that  the  plaintiff,  James  Bellinger, 
was  a  stockliolder  in  the  company  in  1870,  and  that  the  premises 
upon  which  the  factory  of  the  company  was  situated,  were  leased  to 
it  by  him. 

At  the  conclusion  of  the  plaintiff's  evidence,  the  defendants 
moved  for  a  nonsuit,  on  the  ground  that  they  had  made  the  said 
agreement  as  trustees  or  agents  of  the  compan}%  having  full  author- 
ity to  make  tlie  same,  and  that  they  were  not  personally  liable 
thereon ;  and,  on  the  same  ground,  at  the  close  of  the  evidence, 
they  requested  the  court  to  instruct  the  jury  to  find  a  verdict  for 
them.  Tlie  court  denied  the  motion  and  refused  to  charge  as 
rd][ne6ted,  and  the  defendants  duly  excepted.     The  jury  found  a 
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verdict  for  the  plaiutiifs,  for  the  amotiDt  claimed.  The  ezoep- 
tions  were  ordered  to  be  heard  in  the  first  instance  at  the  General 
Term. 

D.  PraUy  for  the  plaintiffs. 

Sedgwicksj  Kennedy  <b  Tracy ^  for  the  defendants. 

£.  Dabwin  Smtth,  J. : 

The  motion  made  at  the  Oircait  for  a  nonsait,  should,  I  think, 
have  prevailed. 

The  contract  upon  which  the  action  was  brought,  was,  in  fact 
and  in  legal  effect,  the  contract  of  the  Little  Utica  Cheese  Mann- 
facturing  Company.    It  purports  to  be  made  by  the  trustees  of  sncli 
Corporation,  who,  the  proofs  show,  were  clearly  fully  authorized  to 
make  it  in  behalf  of  the  corporation.     The  defendants  describe 
themselves  as  snch  trustees.     The  contract  is  for  the  benefit  of  the 
corporation  upon  its  face.     It  stipulates  for  the  use  of  the  corporate 
property,  the  cheese  factory,  by  the  plaintiffs,  in  the  mannfactare 
of  cheese — the  particular  business   of  said  corporation — ^in  the 
factory  of  said  company.     The  plaintiff  agreed  to  manufacture  and 
make  cheese  at  the  said  factory,  during  the  season  of  making  cheese 
in  1870.     The  proofs  show  that  the  affairs  of  said  corporation  were 
to  be  managed  by  three  trustees,  and  that  the  trustees,  named  in 
the  said  agreement,  were  such  trustees  for  the  year  1870,  and  two 
of  them  were  authorized  by  the  by-laws  to  constitute  a  quorum  for 
the  transaction  of  business,  and  two  of  them,  in  fact,  signed  the 
agreement.     This  made  it  a  valid  contract  of  the  corporation.    The 
plaintiffs  knew  that  the  defendants  were  contracting  for  tlie  corpo- 
ration ;  one  of  them  was  .a  stockholder  and  the  other  his  son.    The 
factory  was  on  the  land  of  the  elder  Bellinger,  one  of  the  plaintiffs, 
and  was  leased  to  the  corporation  by  him  for  the  use  of  sudi  factory, 
and  he  was  a  stockholder  in  said  company.     There  is  nothing  in 
tlie  contract  or  circumstances,  indicating  that  the  defendants  had 
any  private  interest  in  said  factory,  or  in  the  bneinesa  of  making 
cheese  therein,  or  in  said  contract,  any  more  than  the  other  stock- 
holders of  said  company,  or  that  they  intended  to  bind  themselves 
individually.    They  made  a  clear,  plain,  palpable  contract  in  behalf 
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of  said  oompany,  and  for  its  sole  benefit,  and  thej  had  full  author- 
ity to  mako  such  contract ;  and  the  said  corporation  could  dearly 
have  been  sued  on  such  contract,  as  binding  upon  it  If  the 
defendants  had  made  and  signed  this  contract  without  authority  to 
do  so,  they  would  doubtless  have  been  personally  liable  on  the  con- 
tract, within  the  cases  of  JBush  v.  Cdsy*  Pumpelly  v.  Phdp8y\  and 
numerous  other  cases.  But,  when  ofBcers  or  other  agents  contract 
for  a  corporation,  and  have  full  authority  to  do  so,  and  the  work 
to  be  done,  or  the  property  purchased,  is  for  the  exclusive  benefit 
of  the  corporation,  and  that  is  known  at  the  time  of  the  making  of 
the  contract,  the  agent  is  not  bound  personally,  unless  he  binds 
himself  by  some  particular,  personal  contract,  or  fails  to  make  a 
contract  binding  upon  his  principal. 

In  Randall  v.  Yan  YecKUn^  %  the  principal  was  held  liable  in 
assumpsit,  on  the  contract,  made  by  persons  acting  as  a  committee 
of  the  city,  who  signed  it  with  their  private  seals,  as  was  the  case 
in  Halght  v.  SoJdar^  where  the  persons,  making  the  contract, 
signed  it  with  their  seals,  as  a  building  committee.  The  same 
principle  is  asserted  in  WorraU  v.  Mun7ij%  and  numerous  cases 
there  cited,  in  asserting  the  same  rule,  and  the  case  of  Sandall  v. 
Van  Vechten  approved,  as  it  is,  also,  in  Dubois  v.  Delaware  Conk- 
pany,\ 

In  this  case,  it  appears  that  the  corporation  ratified  their  con- 
tract, and  made  payments  to  the  plaintiff  under  it,  to  the  amount 
of  $1,071.80,  leaving  due  the  plaintiff,  a  balance  of  only  $250, 
for  the  cheese  manufactured  by  them  at  such  factory  during  the 
season. 

In  Buah  V.  Cole^  and  PumpeUy  v.  Phelps^^  the  principal  was 
unknown  to  the  parties  contracted  with.  In  B^l8h  v.  Colej  the 
opinion  stated  that  the  defendants  signed  the  contract  as  the  agents 
of  an  undisclosed  principal,  and,  as  they  did  so  without  authority, 
were  personally  liable  as  the  contracting  parties.  In  PumpeUy  v. 
PhdpSy  the  contract  was  signed  by  the  defendant,  simply  as 
tmstee,  and  the  case  states  that  there  was  nothing  in  the  contract, 
to  intimate,  of  whom  he  was  trustee.  But  in  this  case,  on  the  con- 
trary, the  defendants  describe  themselves  as  trustees,  etc.,  in  the 

•  S8  N.  Y.,  see.  X 10  Johnson,  00.  1 4  Wend.,  28a 

1 40  id.,  67.  g  1  8elden,  241.  \  Supm. 
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body  of  the  contract,  and  Btate  expressly  the  name  of  the  corpora- 
tion of  which  they  are  trustees,  and  for  which  they  are  acting. 

I  think  the  defendants  fnlly  showed  at  the  Circuit,  that  the  con 
tract  they  made,  was  binding  on  such  corporation,  and  that  they 
had  full  authority  to  make  it,  and  that  it  was  a  valid  contract  of 
such  corporation,  and  that  they  were  therefore  not  individualij 
liable  thereon. 

The  verdict  should,  therefore,  be  set  aside,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Present — ^Mxjllin,  P.  J.,  Smith  and  Gilbebt,  JJ. 
Mdlun,  J.,  not  voting. 
So  ordered 


SEWARD  F.  GOULD,  Respondbot,  v.  JOHN  R.  MARSH, 

Appellant. 

Ohatki  mortgage^ right  of  asagnee  qf-^promitaorg  note  Beeured  bg^iigkta  of 

hMerqf, 

A  bona  flde  purchaser,  before  maturity,  of  a  promissory  note,  secured  by  a 
chattel  mortgage,  takes  the  mortgage  as  he  takes  the  note,  free  from  any  equities 
which  ezisteil  in  favor  of  third  parties  while  it  was  held  by  the  mortgagee. 

CarpotUor  v.  Longan  (16  Wall.,  271)  followed. 

Appeal  from  a  jndgment  in  favor  of  the  plaintiff,  entered  npon 
the  report  of  a  referee. 

On  the  20th  day  of  May,  1870,  James  Morton,  then  being  the 
owner  of  the  property  described  in  the  complaint,  consisting  of  the 
printing-presses,  etc.,  of  the  Avon  Journal  printing-office,  sold  and 
delivered  the  same  to  Jane  Cotter,  in  consideration  of  $3,000,  on 
which  purchase  she  paid,  on  or  about  that  day,  $500,  and  for  a 
further  payment  she  gave  to  Morton  her  note  of  $500,  dated  that 
day,  indorsed  by  James  R.  Cotter,  her  son  and  agent,  payable  sixty 
days  after  date.  Morton  indorsed  the  note  and  attempted  to  gel 
it  discounted,  but  failed  to  do  so.  James  K.  Cotter,  claiming  to 
be  the  agent  and  attorney,  in  fact,  of  his  mother,  on  the  25th  of 
May,  1870,  procured  the  indorsement   of  John  R,   Marsh,  the 
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defendaut,  upon  said  note,  and,  to  secure  him  for  the  h'ability  thus 
assumed,  he  executed,  as  agent  for  his  mother,  a  chattel  mortgage 
upou  said  property.  This  mortgage  was  delivered  by  the  defendant 
to  Morton,  with  a  request  to  Hie  it  in  the  town  clerk's  office,  whicli 
he  agreed  to  do.  Morton  did  not  file  it,  but  retained  it  in  his  po:$- 
session  until  about  September  10,  1870,  when  Marsh,  learning  it 
was  not  tiled,  procured  it  of  Morton  and  had  it  filed  in  the  proper 
town  clerk's  office. 

On  the  10th  of  June,  1870,  Mrs.  Cotter  gave  to  Morton  three 
promissory  notes  for  the  aggregate  sum  of  $2,000,  the  residue  of 
the  purchase-price  of  said  property,  payable,  respectively,  January 
20,  1871,  July  20,  1871,  and  June  20,  1872,  and  a  chattel  mort- 
gage on  tlie  same  property  to.  secure  their  payment,  which  was  filed 
on  the  next  day  in  the  town  clerk's  office.  A  few  days  after  the 
execution  of  these  notes  and  the  mortgage,  the  first  of  the  notes  was 
presented  to  the  plaintiff,  a  banker  at  Avon,  for  discount,  by  Mor- 
ton, who  informed  him  it  was  secured  by  a  mortgage  which  was  a 
first  lien  upon  the  property.  Ailer  examining  the  records,  the 
plaintiff  discounted  the  note. 

On  the  25th  of  October,  1870,  Morton  assigned  the  other  two 
notes  and  the  mortgages  to  one  B.  P.  Flower,  who  subsequently 
aasigned  them  to  the  plaintiff.  The  note  indorsed  by  the  defendant 
went  to  judgment,  and  nothing  was  ever  paid  upon  it. 

On  the  17th  of  February,  1871,  plaintiff  took  possession  of  th^ 
property,  by  virtue  of  the  mortgage  to  Morton,  and  advertised  it 
for  sale.  The  sale  was  postponed  to  the  fourth  of  March,  when  it 
took  place,  and  the  property  was  bid  off  by  the  plaintiff. 

The  defendant  advertised  the  property  under  his  mortgage,  and 
Bold  it  ou  the  first  of  March,  purchasing  the  property  himself. 

Subsequent  to  the  sale  by  the  plaintiff,  and  his  purchase  of  the 
property,  he  demanded  it  of  the  defendant,  who  refused  to  deliver 
it,  and  this  action  was  brought  to  recover  its  possessipn,  and  it  was 
delivered  to  him  by  the  sheriff. 

M  A,  Nash^  for  the  appellant  The  lien  of  the  plaintiff's  mort< 
gage  was  subsequent  to  that  of  the  defendant.  (  Van  Seu^en  v: 
Jiaddify  17  N.  Y.,  580 ;  Tifany  v.  Warren,  37  Barb.,  571 ;  Wiles 
v.  Clappj  41  Barb.,  645 ;  Thompson  v.  Van  Vechten,  27  N.  T., 
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570 ;  Woodbum  v.  Chamherliny  17  Barb.,  452 ;  Dickergon  v.  THIr 
linffhastj  4  Paige,  220.)  Plaintiff's  rights  were  no  greater  than 
those  of  Morton.  {Schafer  v.  ReiUt/y  50  N.  Y.,  61 ;  Bush  t. 
Lathrop^  22  id.,  635 ;  Mason  v.  Lord^  40  id.,  476.) 

John  A.  Vmiderlipy  for  the  respondent,  cited  Green  r.  Ilart  (1 
John.,  580) ;  Langdan  v.  Budl  (9  Wend.,  80) ;  Jackson  v.  Blod^ 
get  (5  Cow.,  202);  Rose  v.  Baker  {}Z  Barb.,  232);  Parmdee  ?. 
Dann  (23  id.,  461) ;  Freeman  v.  ^w/d  (44  N.  Y.,  57) ;  Carpefitef 
▼.  Longan  (16  Wall.,  271). 

E.  Darwin  SMrrn,  J. : 

By  the  express  terms  of  the  statute,  the  defendant's  mortgage, 
before  it  was  filed,  was  absolutely  void  as  against  the  creditors  of 
the  mortgagor,  and  as  against  subsequent  purchasere  and  mort- 
gagees in  good  faith. 

The  notice  to  Moiiion,  of  the  defendant's  mortgage,  and  his  fraud, 
in  keeping  possession  of  it  and  not  putting  it  Q|x>n  file,  according 
to  his  agreement  and  the  trust  confided  to  him,  till  after  the  mort- 
gffge  to  himself  was  taken  and  filed,  preclude  him  from  the  rights 
of  a  subsequent  mortgagee  or  purchaser  in  good  fiaith. 

The  single  question  remains,  whether  the  plaintiff,  as  the 
assignee  of  the  second  mortgage,  acquired  any  higher  rights  from 
Morton,  than  he  possessed  by  the  transfer  of  the  promissory  notes, 
which  such  second  mortgage  was  given  to  secure. 

If  the  said  mortgage  was  regarded  by  itself,  or  as  a  security  for 
A  bond,  or  any  otiier  non-negotiable  chose  in  action,  no  question 
would  remain  open  to  discussion  on  this  point,  since  the  decision 
of  Bush  V.  Lathrop^  affirmed,  as  it  has  been,  in  Schafer  v.  ReUlyy^ 
Shddon  V.  Edwards  %  and  Thompson  v.  Van  Vechteny  §  and  other 
cases. 

But  in  the  case  of  Schafer  v.  ReiUyy  supra^  Judge  Allsn,  as  does 
Judge  Dbnio  in  Bush  v.  Lathrop^  recognizes  the  fact-,  that  a 
purclmser  of  a  chose  in  action  must  abide  by  the  case  of  the  per- 
son from  whom  he  bought.  The  rule  admits  of  exceptions, 
"  adopted  from  motives  of  public  policy,"  as  Judge  Allen  stated  it, 
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^*  either  to  promote  the  negotiability  of  commercial  iustruraents,  or 
to  prevent  fraud." 

Within  this  exception,  I  think  the  plaintiff  is  entitled  to  the 
rights  of  a  honafide  purchaser,  in  respect  to  said  mortgage,  as  the 
holder  of  the  promissory  note  for  $666.68,  dated  May  10th,  and 
due  June  Ist,  1871,  discounted  and  received  by  him  at  his  bank, 
in  the  ordinary  course  of  business,  in  the  month  of  June,  181(r, 
and  before  the  defendant's  mortgage  was  placed  on  file. 

The  transfer  of  said  note  was,  in  law  and  equity,  an  assignment 
or  transfer  of  the  mortgage  given  to  secure  it,  to  the  extent  of  the 
amount  of  said  note.  The  notes  which  said  mortgage  was  given 
to  secure,  constituted  the  debt,  and  the  mortgage  was  the  incident, 
and,  by  presumption  of  law,  passed  with  the  transfer  of  the  debt. 

A  mortgagee  i^protanto  a  purchaser,  and  the  assignee  of  a  mort* 
gage,  without  notice,  is  on  tlie  same  footing  with  a  honafide  mort- 
gagee.* In  such  cases,  the  purchaser  looks  to,  and  has  a  right  to 
i^ly  upon,  the  record,  and  if  that  shows  no  lien  or  incumbrances 
prior  to  the  mortgage,  he  has  a  right  to  trust  to  the  protection  of 
the  statute. 

The  referee  asserted  these  views,  in  accordance  with  the  decision 
of  the  Supreme  Court  of  the  United  States,  in  Carpenter  v.  Longany\ 
where  the  rights  in  respect  to  mortgages,  given  to  secure  negoti- 
able  instruments,  are  fully  discussed  and  very  carefully  considered, 
and  the  doctrine  asserted,  that  the  purchaser  of  a  negotiable  secur- 
ity before  its  maturity,  secured  by  a  mortgage,  takes  the  mortgage, 
as  he  takes  the  note,  free  from  the  objections  to  which  it  was  liable 
in  the  hands  of  the  mortgagees.  That  the  note  and  mortgage 
are  inseparable ;  the  former  as  essential,  the  latter  as  the  incident. 
This  view,  it  seems  to  me,  is  eminently  sound,  and  I  think  unanswer* 
able.  The  referee  held  in  accordance  with  this  case,  and  his  judg" 
ment  should  be  affirmed. 

Present — Mullin,  P.  J.,  Smfth  and  Gilbebt,  JJ. 

Judgment  affirmed. 

*  Pierce  v.  Fannce,  47  Maine,  507.  f  ^^  Wallaoe,  271. 
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SIDNEY  A.  DAY,  Plaintiff,  v.  SAMUEL  GROSSMAN  iiro 

(XrUEBSy    GoHMISBIONERS  OF  HIGHWAYS,   DEFENDANTS. 

Chmmimontn  ofhighwayi  —  ntgligenoB  cf^  in  repairing  Mige$ —  Qntu  of  pnmg 

pammUtn  offtindB  by  them. 

The  defendants,  as  commissioners  of  highways,  had,  several  weeks  prior  to 
July  17, 1873,  caused  the  plank  covering  to  be  removed  fix>m  a  bridge  which  imd 
become  unsafe,  and  had  drawn  a  quantity  of  stone  to  the  place,  for  the  porpoea 
of  repairing  the  bridge,  the  openings  of  which  they  had  closed.  On  the  esst  ade 
of  the  bridge,  good  approaches  had  been  graded  by  the  defendants,  from  the 
bed  of  the  creek  each  way.  On  the  seventeenth  of  July,  the  plaintiff,  who  wu 
well  acquainted  witli  the  situation  of  the  bridge  and  creek,  attempted,  on  a  dsik 
night,  to  cross  the  stream,  which  was  very  much  swollen  by  a  sudden  and  ktsr 
storm,  and  in  so  doing  his  horse  was  drowned.  In  an  action  brought  by  him  to 
recover  the  value  of  the  horse,  hM,  that  he  was  properly  nonsuited ;  that  he  wu 
guilty  of  negligence  in  attempting  to  cross  the  stream  under  the  circumstances, 
and  that  his  injury  did  not  result  from  the  omission  of  the  defendant  to  repair 
the  bridge,  in  such  a  sense,  and  with  such  intimacy  of  connection,  as  to  render 
the  defendants  liable  therefor. 

At  the  trial,  the  court  held  that  the  defendants  could  only  be  liable  upon  proof 
that  there  were  funds  in  their  hands  with  which  to  repair  the  bridge,  and  non- 
suited the  plaintiff,  because  no  such  proof  had  been  given. 

8emble.  That  it  was  too  late  for  the  defendants  to  raise  that  point;  thai  the 
presumption  of  the  possession  of  funds  was  against  them^  upon  the  ground  thai 
they  had  recognized  their  duty  to  repair  the  bridge  by  commencing  so  to  do; 
and  upon  the  ground  that  the  anui  was  upon  them  to  show  that  they  had  no 
fhnds. 

Motion  for  a  new  trial,  on  exoeptioos  ordered  to  bo  heard  in 
the  first  instance  at  the  General  Term. 

The  plaintiff  sued  to  recover  for  the  loss  of  a  horoe,  drowned  in 
a  stream  crossing  the  highway  in  the  town  of  Pavilion. 

Several  weeks  prior  to  the  occurrence,  which  took  place  July 
17th,  1873,  the  defendants,  who  were  commissioners  of  highways  in 
that  town,  caused  the  plank  covering  to  be  removed  from  one  of  the 
bridges,  which  had  become  so  worn  and  decayed  as  to  be  unsafe. 
The  defendants  had  drawn  a  quantity  of  stone  to  the  ground,  for 
the  purpose  of  repairing  tlie  abutments  of  the  bridge,  and  witli 
these  had  secured  the, approaches  to  it,  so  that  people  could  not 
drive  into  the  opening.  On  the  east  of  the  bridge,  and  within  the 
highway,  good  approaches  had    been  graded  by  the  defendants, 
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from  the  bed  of  the  creek  each  way,  8o  that  teams  could  easily  and 
safely  cross  the  run.  On  the  17th  of  July,  1873,  the  plaintiff 
crossed  the  creek  in  a  one  horse  wagon  about  four  o'clock,  p.  m. 
At  this  time  the  brook  was  dry.  At  six  o'clock  that  afternoon,  a 
severe  ram  storm  came  on,  with  thunder  and  lightning,  which 
lasted  two  or  three  hours.  The  run  was  flooded,  its  banks  over- 
flowed, and  the  current  was  very  swift.  At  about  ten  o'clock,  at 
which  time  it  was  very  dark,  plaintiff  attempted  to  cross  the  stream. 
The  current  swept  the  wagon  down,  against  the  bridge  abutment^ 
took  the  horse  off  his  feet,  and  he  was  drowned. 
The  other  facts  are  stated  in  the  opinion. 

Jf.  U.  Peckj  for  the  plaintiff. 

JS.  Ballardy  for  the  defendants. 

E.  Daewin  Smtth,  J. : 

The  motion  for  a  nonsuit,  at  the  close  of  the  plaintiff's  case, 
was  made  upon  three  grounds,  then  stated.  First,  on  tJie  ground 
that  the  plaintiff  had  shown  no  negligence  on  the  part  of  the 
defendants',  in  the  discharge  of  their  duty.  Second,  on  the  ground 
that  the  plaintiff  was  guilty  of  negligence  in  driving  into  the 
stream  at  the  time  of  night  he  did,  it  beij)g.a  dark  night,  and  the 
stream  flooded,  as  it  was,  which  negligence  contributed  to  the 
injury.  And  third,  that  if  the  defendants  could  in  any  way  be 
liable  for  negligence  in  the  discharge  of  their  duty,  it  could  only  be 
upon  proof  that  there  were  funds  in  their  hands,  appropriated  for 
the  purpose  of  making  repairs  of  roads  and.  bridges;  and  no  such 
proof  had  been  given.  The  circuit  judge  granted  the  nonsuit, 
on  the  last  mentioned  ground.  The  particular  ground  upon  which 
the  learned  judge  granted  the  nonsuit,  I  tliink,  is  in  accordance  with 
the  cases  of  Garlinghouse  v.  Jacobs*  Robinson  v.  Charnberlain^^ 
and  Hine%  v.  The  City  of  Lockport  % 

But,  if  this  action  could  otherwise  be  maintained,  I  should  be 
inclined  to  hold,  on  this  point,  that  it  was  too  late  for  the  defend^ 
ants  to  raise  that  point,  or  that  the  presumption  of  the  possession 
of  funds  was  against  them,  upon  the  ground  that  they  had  recog 
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nized  their  duty  to  repair  the  said  bridge,  practical!;,  by  taking 
off  the  plank  upon  it,  and  entering  upon  the  work  of  repairing  it, 
by  getting  out  the  necessary  stones  and  drawing  them  upon  the 
ground  for  the  abutments  of  a  new  bridge,  or  upon  the  groond 
tliat  the  onus  was  upon  the  defendants  to  show  that  they  had  no 
funds.* 

If  the  defendants  were  guilty  of  unreasonable  delay  in  completing 
the  work,  so  begun  upon  said  bridge,  they  were  doubtless  liable  to 
indictment  for  such  breach  of  duty,  but  for  a  mere  omission,  for  a 
brief  period,  to  fulfill  a  public  duty,  they  are  clearly  not  liable  to 
individuals,  except  where  some  special  injury  has  resulted  to  them, 
from  such  neglect  or  omission.     The  injury  must  be  proximate 
upon  such  neglect.    In  Haver  v.  Barkhoof^\  the  injury  resulted 
from  the  falling  in,  or  breaking  down,  of  a  bridge  over  the  stream, 
negligently  left  out  of  repair  aiid  unsafe.      In  Garlin^house  v. 
Jaoobsj  the  damages  were  caused,  also,  by  the  breaking  down  of 
the  highway  bridge,   when   the  plaintiff   was   crossing  it     In 
Adsit  V.  Bradj/y^  the  defendant  negligently  left  a  boat  sunk  in  the 
canal,  so  that  plaintiff's  boat  ran  against  it  and  was  injured.    In 
Weet  V.  The  Trustees  of  Brookporty  §  the  defendants  left  a  pit-hole 
open  in  the  sidewalk,  with  no  guard  about  it,  or  light  to  enable 
persons,  passing  upon  the  street,  to  see  it,  and  the  plaintiff  ran  into 
it  in  the  night  time ;  and,  in  all  the  cases  I  have  seen,  where  pub- 
lic officers  have  been  held  liable  for  neglect,  which  consisted  in  the 
mere  passive  omission  of  duty,  the  action  has  been  based  upon 
some  direct  injury,  suffered  and  resulting  from  such  neglect    In 
this  case,  the  plaintiff's  injury  was  not  proximate,  or  consequent 
upon  the  neglect  of  defendants  to  repair  the  bridge.    It  was  the 
immediate  result  of  his  own  negligence  in  attempting,  in  a  dark 
night,  to  ford  the  stream,  rapidly  swollen  by  a  sudden  and  severe 
storm,  where  it  was  otherwise  ordinarily  safe  to  drive,  and  where 
he  had  passed  safely  a  few  hours  before,  and  knew  intimately  the 
ground  and  the  situation  of  the  highway,  the  bridge  and  the  croek 
at  that  place.     His  injury  did  not  result  from  the  omission  of  the 
defendants  to  repair  the  bridge  in  question,  in  such  a  sense,  and 
with  such  intimacy  of  connection  with  the  cause  of  neglect  allegedi 

♦  EUU  ▼.  The  VUlage  of  LowvUle,  7  Lansing,  484.  J  4  Hfll,  690. 
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to  furuish  the  baais  for  a  cause  of  action.  The  uonsuit,  we 
think,  might  properly  have  been  granted  upon  either  the  first  or 
second  grounds  upon  which  it  was  moved,  and,  thejadgment  being 
right,  it  shonld  not  be  reversed  upon  an  erroneous  ground  or  rea- 
son. Judges  who  decide  correctly,  are  not  required  to  give  good, 
or  the  best  reasons  for  their  decisions,  and  particularly  where  other 
proper  grounds  are,  at  the  same  time,  presented  for  their  considera- 
tion.* 

A  new  trial  should  be  denied. 

Present — ^Mullin,  P.  J.,  Smith  and  Oilbbbt,  JJ« 

New  trial  denied. 


NORMAN  H.  GALUSHA,  Appellaot,  v.  THE  FLOUR 
CITY  NATIONAL  BANK  and  EDWIN  M.  LEWIS, 
Respondents. 

PromiMny  note — if^ncUon  to  rettrain  trantfer  qf —  Sirviee  by  puNieation, 

This  action  was  brought  to  restrain  the  defendant,  the  bank,  from  returning  a 
promissory  note,  made  by  the  plaintiff,  to  the  defendant  Lewis,  and  by  him  sent 
Vo  the  bank  for  collection.  The  suit  was  commenced  after  the  maturity  and  dis- 
honor of  the  note.  Lewis  resided  in  Pennsylvania,  and  had  never  been  served 
with  process,  or  in  any  way  appeared  in  the  action.  The  complaint  alleged  that 
the  note  wa9  obtained  by  fraud,  that  the  consideration  for  which  it  was  given 
had  failed,  and  that,  **if  said  note  is  permitted  to  be  returned  to  said  defendant 
Lewis,  it  will  be  a  means  of  annoyance  to  the  plaintiff ;  it  may  get  into  the 
hands  of  innocent  parties,  who  will  be  defhiuded  thereby,  and  it  may,  and 
doubtless  will,  be  used  to  injure  the  plaintiff  in  his  credit  and  in  his  business." 
Mold  (1.)  That  the  plaintiff  had  a  perfect  defense  at  law.  (2.)  That  the  facts  stated 
did  not  Justify  an  apprehension  that  Lewis  would  make  an  improper  use  of  the 
note,  and  that  plaintiff  was  not  called  upon  to  protect  third  parties  who  might  be 
defrauded  by  Lewis.  (8.)  That  the  action  could  not  be  maintained,  for  the 
reason  that  Lewis  had  not  been  served  with  process.  (4.)  That  an  order  of  the  Spe- 
cial Term,  dissolving  a  temporary  injunction  granted  in  the  action,  was  proper 
and  should  be  affirmed. 

*  Stevens  v.  Hyde,  83  Barb.,  171 ;  Beals  v.  Home  In.  Co.,  86  Barb.,  014 ;  affirmed, 
96  K.  Y.,  5S2. 
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Appeal  from  an  order  of  the  Special  Term,  dissolving  a  tempoi 
rary  injunction  granted  in  the  action  by  the  county  judge  of 
Monroe  connty/    The  facts  are  stated  in  the  opinion* 

John  Van  Yoorhia^  for  the  appellant. 

Thomas  C.  Montgomery^  for  the  bank,  respondent 

Gilbert,  J. : 

The  object  of  this  snit  is  to  restrain  the  defendant,  bank,  from 
returning  a  promissory  note,  made  by  the  plaintiff,  to  the  other 
defendant,  from  whom  it  received  it,  for  the  purpose  of  demanding 
and  receiving  payment  thereof.  The  suit  was  commenced  after 
the  note  fell  due,  and  had  been  dishonored.  Mr.  Lewis,  who  sent 
the  note  to  the  bank,  resides  in  Pennsylvania,  and  lias  not  been 
served  with  process,  or  in  any  wise  appeared  in  tlie  suit.  The  note 
forms  part  of  the  estate  of  a  bankrupt,  and  is  held  by  Mr.  Lewis 
as  a  special  receiver,  he  having  been  appointed  sucii  by  the  District 
Court  of  the  United  States,  for  the  Eastern  District  of  Pennsylva- 
nia. It  is  not  shown  that  the  title  to  the  note  has  been  vested  in 
Mr.  Lewis,  or  that  he  claims  any  ownership  in  it.  The  averments 
on  the  part  of  the  plaintiff,  are,  that  the  note  was  obtained  by 
fraud,  and  that  the  consideration  for  which  it  was  given,  has 
failed. 

We  think  the  action  ought  not  to  be  maintained.  The  note 
being  over  due,  the  plaintiff  has  a  perfect  defense  at  law.  There 
appears  to  be  no  reason,  therefore,  for  his  coming  into  a  Court  of 
Equity  to  protect  his  rights.  No  doubt,  the  jurisdiction  invoked, 
may  be  exercised  :  but  the  granting  of  relief,  in  cases  of  this  kind, 
is  not  by  way  of  absolute  rights  but  is  a  matter  of  sound  discretion, 
to  be  exercised  by  the  court  as  it  thinks  proper,  according  to  the 
circumstances  of  each  case.  When  it  entertains  jurisdiction  of 
snch  cases,  it  is  upon  the  principle,  quia  timst^  or  for  fear  tiiat 
future  injury  or  injustice  might  arise.  The  only  allegation  made 
by  the  plaintiff,  on  this  subject,  is,  ^^  that  if  said  note  is  permitted 
to  be  returned  to  said  defendant,  Lewis,  it  will  be  a  means  of 
annoyance  to  the  plaintiff;  it  may  get  into  the  hands  of  innocent 
parties  who  will  bo  defrauded  thereby ;  and  it  may,  and  doabtlesB 
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will,  be  Qsed  to  injure  the  plaintiff  in  his  credit  and  in  his  busineBS." 
This  is  quite  insut&cient,  if  not  altogether  frivolous. 

No  facts  are  stated,  justifying  an  apprehension  that  Mr.  Lewis 
will  make  any  improper  use  of  the  note.  He  who  gives  a  note, 
and  does  not  pay  it,  mast  expect  annoyance  and  injury  to  his  credit, 
arising  from  those  circumstances,  even  tliough  payment  was  rightly 
refused  ;  but  they  scarcely  afford  adequate  cause  for  the  interposi- 
tion of  the  extraordinary  poweri  of  a  Court  of  Equity.  Nor  id  the 
plaintiff  called  upon  to  protect  the  innocent  parties,  who,  he  says, 
may  purchase  the  note,  and  may  thereby  be  defrauded.  Upon  this 
ground,  alone,  we  think  the  injunction  was  improperly  granted,  as 
a  discovery  is  no  longer  needed  or  allowed,  to  enable  a  party  to 
establish  his  defense  at  law.* 

It  is  also  an  insuperable  objection  to  the  continuance  of  the 
injunction,  that  jurisdiction  of  the  person  of  Mr.  Lewis,  has  not 
been  acquired ;  and  that,  under  the  facts,  as  they  now  exist,  cannot 
be  obtained. 

For  obvious  reasons,  the  fourth  subdivision  of  section  135  of  the 
Oode,  does  not  apply  to  the  case.  Tiie  third  subdivision  of  that 
section,  contains  the  only  authority  to  make  service  upon  Mr. 
Lewis,  by  publication,  and  the  case  has  not  been  brought  within  it. 
,  1,  It  does  not  appear  that  he  has  any  property  in  this  8tate, 
except  the  note  in  controversy. 

2.  That  note  does  not  belong  to  him ;  but  has  been  only  tempo- 
rarily intrusted  to  his  care  by  the  District  Court,  as  one  of  its 
officers  or  agents. 

3.  A  note  sent  forward  for  collection,  to  be  returned  immediately, 
if  not  paid,  is  not  within  the  purview  of  the  statute.f 

The  case  then  must  proceed,  if  it  proceed  at  all,  against  a  mere 
.  agent,  for  the  sole  purpose  of  preventing  his  performance  of  a  plain 
dnty  to  his  principal.     We  cannot  sanction  such  a  claim.  * 

The  motion  to  dissolve  the  injunction  was  regnlan  Although  the 
connty  judge  heard  the  parties  before  allowing  it,  it  was  still  a 
preliminary  order  only,  and  was  a  proper  subject  of  a  motion  to 
dissolve  it,  on  bill  and  answer. 

Without  discussing  the  question  of  the  power  of  the  court  to 

•Mitchell  V.  Oakley,  7  Paige,  70 ;  Crane  v.  Bunnell,  10  id.,  841 
tHaight  ▼.  Hasted,  4  Abb.,  848  ;  8.  C,  6  id.,  170. 
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interfere  with  a  receiver  appointed  in  a  foreign  jurisdiction,  tliiere 
fore,  we  think  the  order  appealed  from  most  be  aflSrmed. 

Order  affirmed. 


WILLIAM  a   HODOE,   Bbspokdbnt,   v.   ALBERT  B. 

SEXTON,  Appellant. 

Wager — Jhtjperty  itaked  en  a  bet — when  tiUeto,  paeeee—Btmafldepurehamrtf'^ 

righUef, 

One  Smith  fraudulently  induced  the  plaintiff  to  stake  his  watch  and  diaia 
upon  a  bet  made  with  him,  wliich  bet  tbe  plaintiff  lost  through  the  fraud  and 
deceit  of  Smith  and  his  confederates.  The  watch  and  chain  were  deliyered  to 
Smith  by  llie  stakeholder,  and  subsequently  purchased  by  the  defendant  In 
an  action  brought  by  the  plaintiff  to  recover  the  watch  and  chafai,  hdi^ 
that  he  was  entitled  to  recover;  tliat  by  the  delivery  of  the  watch  and  chain  to 
the  stakeholder,  the  plaintiff  did  not  intend  to  part  with  his  property  m  them; 
that  no  authority  was  conferred  upon  tlie  stakeholder  to  deliver  the  property 
to  Smith,  unless  the  bet  was  fairly  won  by  the  latter;  and  that  defendant  acqulted 
no  better  title  than  that  possessed  by  his  vendor. 

Appeal  from  a  jndgraent  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

This  action  was  brought  by  plaintiff  to  recover  posBession  of  a 
watch  and  chain,  of  which  he  claimed  to  be  the  owner.  The 
plaintiff  bet  the  watch  and  chain  against  $100,  with  one  Smith, 
upon  a  throw  of  dice,  at  the  same  time  placing  them  in  the  hands 
of  a  stakeholder,  to  be  delivered  to  the  wioner.  The  plantiff  lost 
the  bet,  and  the  watch  and  chain  were  delivered  to  Smith. 

On  the  trial,  the  plaintiff  testified  that  he  "did  not  direct  the 
stakeholder  to  deliver  the  watch  and  chain  to  Smith ; "  that  he 
"  did  not  say  anything  about  it,"  and  that  he  "  never  authorized 
these  parties  to  let  defendant  have  them."  The  evidence  showed 
a  conspiracy  upon  the  part  of  Smith  and  others  to  lure  the  pluntiff 
into  making  the  bet,  and  that  he  was  cheated  in  the  transaction. 
The  defendant,  not  knowing  the  manner  in  which  Smith  had 
obtained  possession  of  the  property,  purchased  it  from  him,  paying 
therefor  $185. 
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The  referee  made  a  report  in  favor  of  the  plaintiff,  and  judg- 
ment was  entered  thereon,  awai*ding  to  him  the  poBseBsion  of  the 
watch  and  chain,  or  $300,  with  interest,  and  six  cents  damages. 

From  this  judgment  the  defendant  appealed. 

WiUiam  Spargur^  for  the  appellant. 
William  H.  Chimey^  for  the  respondent. 

6lI3RBT,  J. : 

The  only  ground,  on  which  it  is  claimed  that  this  judgment 
should  be  reversed,  is,  that  the  plaintiff  voluntarily  parted  with 
his  property,  and  the  defendant  is  a  hona  fide  purchaser.  We 
think 'the  defendant  cannot  be  deemed  a  hona  fide  purchaser,  but 
that,  even  if  he  should  be  so  regarded,  no  title  to  the  goods  in  con- 
troversy passed  to  his  vendor,  and  that,  consequently,  he  got  none 
by  his  purchase.  It  is  very  evident  that  the  defendant  did  not 
intend  to  part  with  his  property,  but  merely  to  permit  the  stake- 
holder to  take  possession  of  it,  temporarily.  If  he  had  won  the 
bet,  the  possesj^ion  would  have  been  resumed  by  him,  and  no 
authority  to  deliver  the  property  over  to  his  adversary,  can  be 
implied,  unless  the  bet  was  fairly  won  by  the  latter.  That  the 
transaction  was  a  gross  cheat  on  the  part  of  the  winner,  and  was 
the  result  of  a  conspiracy  between  him  and  his  confederates, 
admits  of  no  question.  A  man  cannot  be  divested  of  the  title  to 
his  property  by  such  means,  and  even  an  innocent  purchaser  from 
one  who  so  obtains  it,  is  not  entitled  to  protection  against  the  claim 
of  the  true  owner.  The  cases  where  such  protection  has 
been  afforded,  rest  upon  the  principle  that  when  one  has  been 
induced  to  part  with  his  property  by  fraud,  the  transaction  is  void, 
or  voidable  at  his  election.  It  is  optional  with  him,  either  to 
affirm  or  rescind  the  contract.  But  such  election  must  be  exercised 
before  the  rights  of  third  persons  have  intervened.  In  other  words, 
the  contract  is  valid  until  rescinded,  and  if,  before  it  has  been 
avoided,  the  goods  have  been  sold  to  a  hona  fide  purchaser,  the  lat- 
ter is  entitled  to  protection.  But  this  rule  does  not  apply,  unless  it 
appears  that  the  owner  intended  to  transfer  both  the  property  in, 
and  the  possession  of,  the  goods  to  the  persons  guilty  of  the 
Hun — You  L        78 
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fraad.  If  iiis  intention  wm  to  deliver  nothing  more  than  the  bare 
possession,  there  is  no  contract  of  sale,  and  the  property  does  not 
pass.* 

The  coansel  for  the  respondent  contends  that  the  facts  establish 
that  the  plaintiff's  property  was  stolen.  There  are  cases  wbicli 
hold  that  when  a  man  has  been  deprived  of  his  property  by  means 
of  a  conspiracy  to  cheat  hira  under  color  of  a  bet,  and  where  the 
taking  occurred  under  circumstances  similar  to  those  which  exist  in 
this  case,  it  is  larceny.  Certainly  the  acts  of  the  person,  from 
whom  the  plaintiff  purchased,  and  his  confederates,  involved  the 
moral  guilt  of  stealing,  if  they  did  not  constitute  the  technical 
crime  of  larceny.f  But  we  prefer  to  put  our  decision  of  this  case 
upon  the  ground  that  no  title  passed. 

For  the  reasons  stated,  and,  without  considering  the  effect  of  the 
statnte  against  betting  and  gaming  upon  the  transactions  in  con* 
troversy,  we  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


WILLIAM  E.  MOORE,  Appellant,  v.  NEWTON  EASTMAH 

Sespondert. 

IrtfanU — oantradi  qf — acU  qf — when  t^ffidefU  ta  camUtute  a  trupem. 

To  render  an  infant,  who  has  hired  a  hone,  liable  in  an  action  of  trespeai,  be 
must  do  some  wUlful  and  positive  act  which  amoonts  to  an  election  on  his  pait 
to  disaffirm  the  contract ;  a  bare  neglect  to  protect  the  animal  from  injniy,  tad  to 
return  it  at  the  time  agreed  upon  is  not  safflcient  If  he  willfully  and  inteotioii- 
ally  injure  the  animal,  an  action  of  trespass  will  lie  against  him  for  the  tort, 
but  not  if  the  injury  complained  of  occurred  in  the  act  of  driving  the  aBimil 
through  his  unskiUftilness  and  want  of  knowledge,  discretion  and  Judgment 

AlPpeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury. 
This  action  was  brought  to  recover  against  the  defendant  in 

*  Mowroy  t.  Walsh,  8  Cow.,  288 ;  Bassett  v.  Bpofford,  45  N.  T.,  888 ;  BeoJ.  ob 
Sales,  Bk.  8,  Chap.  2,  %  2. 

t  Roscoe  Gr.  Ev.,  6th  ed.,  571, 575 ;  Rex  v.  Robfaison,  R  A  R  C.  C,  418 ;  Feopls 
?.  JaSkson,  8  Park.  Cr.  R.,  590. 
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trespass,  for  aa  injary  to  a  horse  of  the  plaintiff.  The  answer 
denies  the  complaint,  and  sets  up  a  contract  of  bailment  and 
infancy.  Evidence  was  given  on  the  part  of  the  plaintiff,  to  show 
that  he  let  the  horse  to  the  defendant  for  two  days ;  that  the  .hoi'se 
was  taken  sick  on  the  journey,  and  that  such  sickness  was  occa- 
sioned by  over-driving.  That  the  defendant,  against  the  advice  of 
the  doctor  and  hotel  keeper,  drove  the  horse,  while  so  sick,  at  a  fast 
gait ;  and  that  shortly  after  the  horse  reached  the  plaintiff's  stable,  he 
died  from  the  effects  of  such  over-driving. 

JSoU  dk  IRUy  for  the  appellant. 

T.  P.  OrattvenoTy  for  the  respondent. 

GiLBEBT,   J.: 

The  complaint  avers  a  wrongful  taking  of  the  horse,  by  the 
defendant,  and  that,  in  consequence  of  his  malicious,  wicked  and 
cruel  treatment,  the  horse  died.  The  defense  is  infancy,  and  that, 
at  the  time  the  alleged  wrongful  acts  were  committed,  the  horse 
was  in  the  possession  of  the  defendant,  by  virtue*  of  a  contract  of 
bailment  for  hire,  and  that  said  wrongful  acts  occurred,  solely, 
through  the  unskillfalness  and  want  of  judgment  of  the  defendant, 
and  not  from  any  intentional,  or  malicious,  or  willful  act  or  wrong 
on  his  part.  The  question  is,  what  proof  is  requisite  to  a  recovei'y 
upon  such  an  issue.  Acts,  however  aggravated,  which  merely 
establish  a  breach  of  the  contract  on  the  part  of  an  infant,  mani- 
festly are  insufficient.  The  plaintiff  cannot  convert  anything  that 
arises  out  of  a  contract  with  an  infant,  into  a  tort,  and  then  seek 
to  enforce  the  contract,  through  tlie  medium  of  an  action  ex  delicto. 
There  must  be  a  tort,  independent  of  the  contract.  The  authori- 
ties all  agree  on  this  principle.  In  Jennings  v.  liun^ally^  it  was 
held,  that  when  a  boy  hired  a  horse,  and  injured  it  by  immoderate 
driving,  this  was  only  a  breach  of  contract,  for  which  he  was  not 
liable.  So,  in  Green  v.  Oreenbanhy^  the  Court  of  Common  Fleas, 
in  England,  held,  that  an  infant  was  not  liable  to  an  action  for 
falsely  and  fraudulently  deceiving  the  plaintiff,  in  an  exchange  oi 
horses,  because  the  deceit  was  practiced  in  the  course  of  the  con 

•8  T.  R.,  885.  1 2  March,  485. 
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tract.  The  principle  of  these  cases  was  unaniinouslj  approved  bj 
the  late  court  for  the  corr^tion  of  errors,  in  Campbell  v.  intakes,* 
which  was  an  action  of  trespass  for  misusing  a  mare,  hired  bj  the 
defendant,  who  was  an  infant.  It  was  held  in  that  case,  that  a  bare 
neglect  to  protect  the  animal  from  injury,  and  to  return  it  at  the 
time  agreed  upon,  would  not  subject  an  infant  to  an  action  of 
trespass,  but  that  the  infant  must  do  some  willful  and  positive  act, 
which  am'ounts  to  an  election  on  his  part  to  disafiirm  the  contract ; 
tliat  if  the  infant  willfully  and  intentionally  injured  the  animal, 
an  action  of  trespass  would  lie  against  him  for  the  tort ;  but  that 
if  the  injury  complained  of,  occurred  in  the  act  of  driyiog  the 
animal,  through  the  unskillfuluess  and  want  of  knowledge,  discre- 
tion and  judgment  of  the  infant,  he  would  not  be  liable.  The  rale 
tiius  established,  has  not  been  changed  in  this  State,  to  my  know- 
ledge, but,  on  the  contrary,  has  been  repeatedly  recognized  and 
approved,  t  What  then  is  the  willful  and  positive  actt,  which 
amounts  to  an  election  to  disaffirm  the  contract!  Certainly,  such 
an  act  cannot  be  predicated  of  a  use  of  the  animal  in  the  course  of 
the  bailment,  however  excessive,  unless  the  excess  was  snch  as  to 
indicate  that  it  was  resorted  to  for  a  purpose  beyond  that  for  which 
the  horse  was  hired.  Nothing  of  that  kind  appears  in  this  case. 
Instances  of  the  kind  of  wrong  that  will  make  an  infant  liable,  are 
not  wanting  in  the  adjudged  cases :  Burnard  v.  Haggis^  %  where  an 
infant  hired  a  mare,  on  the  terms  that  it  was  to  be  ridden  on  the 
road,  and  not  over  fences  in  the  fields,  and  the  infant  lent  it  to  a 
friend,  who  took  it  off  the  high  road,  and,  in  endeavoring  to  jnmp 
the  anim&l  over  a  fence,  transfixed  it  on  a  stake  and  killed  it; 
Towne  v,  WiUy^%  Homer  v.  Thwing^  \  Lticas  v.  TrumhvUy  ^  and 
jPmA  v.  Ferris  ;**  where  the  infant  drove  the  hon^e  further  than 
the  stipulated  journey,  or  on  a  different  one ;  and  cases  where  an 
infant  obtains  goods  by  fraud,  and  then  refuses  to  deliver  them  up 
on  the  demand  of  the  party  who  has  been  defrauded,  or  where  he 
has  been  intrusted  with  them  for  a  special  purpose,  and  has  per- 

♦2Wend.,  18T. 

t  The  People  v.  KendaU,  25  Wend.,  800  ;  Hanger  v.  Hess,  28  Bari>.,  75;  Bol» 
bins  v.  Mount,  4  Robt.,  S68. 
tUC.  B,N.  S.,  40.  18 Pick.,  482.  ••SDner,48. 

S  28  y t. ,  855.  1 16  CIray,  807. 
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verted  them  to  ^Dother  purpose,  may  be  taken  as  examples.  They 
are  all  consistent  with,  and  at  least  furnish  a  negative  confirmation 
of,  the  principle  before  alluded  to,  that  a  mere  violation  of  a  eon- 
tract,  though  attended  with  tortious  results,  will  not  make  the 
infant  liable,  but  that,  to  have  that  effect,  the  act  must  be  wholly 
tortious. 

In  the  case  before  us,  taking  the  evidence  on  the  part  of  the 
plaintiff  alone,  the  defendant  is  fairly  chargeable  with  only  two  or 
three  acts  of  immoderate  driving  of  the  horse,  while  performing 
the  service  for  which  he  was  hired,  and  with  driving  him  when 
Dot  in  a  fit  condition  to  continue  that  service.  There  was  no  other 
basis  for  the  inference  that  the  injury  to  the  horae  was  positive  or 
willful. 

The  question  whether  the  injury  was  of  that  character,  or  was 
the  result  of  indiscretion,  or  want  of  skill  and  judgment  on  the 
part  of  the  defendant,  was  fairly  submitted  to  the  jury,  and  we 
think  their  verdict  was  correct. 

Several  requests  were  made  to  the  judge  to  modify  his  charge. 
One  of  them  was,  that  if  the  jury  should  find  the  horse  was  over- 
driven, and  in  a  cruel  and  unusual  manner,  they  might  infer  the 
intent  from  such  cruel  driving.  This  was  properly  refused,  because 
there  was  no  evidence  of  such  cruelty.  The  other  requests,  though 
variant  in  form,  presented  merely  the  converse  of  the  propositions 
embraced  in  the  judge's  charge,  and,  of  course,  were  properly 
refused. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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DANIEL  W.  POWERS,  Respondent,  v.  JOHN  M.  FRENCH, 
Jb.,  Impleaded  with  MARY  FRENCH,  Appellant. 

Ptomiatory  note — Aeeommodation  iiidaner — Ixma  Jlde  purthamr  of  noU  tndonei 
by —  OonnderaUoH  qf^  preaumed — PieadinyM — ^eet  qf  admimoni  in, 

A  party  having  notice  of  tlie  fact  tliat  a  note  has  upon  it  an  aocommodaUon 
indoner,  and  wiio  does  not  part  witli  anything  upon  the  faith  of  its  traosfer  to 
him,  stands  in  no  better  position  than  the  maker,  and  cannot  recover  thereon 
against  the  indorser. 

The  distbiction  between  a  promissory  note  and  other  contracts,  is,  that  b  tha 
former  a  consideration  will  be  presumed,  and  in  the  latter  it  must  be  proved. 

An  admission  in  the  answer,  of  the  making,  indorsement  and  transfer  of  a  pro- 
missory note,  does  not  preclude  the  defendant  from  showing  that  there  was  no  con- 
sideration ;  that  the  indorsement  was  lent;  and  that  the  consideration  paid  by  the 
plaintiff  was  in  fact  the  money  of  the  party  to  whom  the  indorsement  was  lent 

An  appeal  by  the  defendant  from  a  judgment  entered  on  a  ver 
diet  at  the  Monroe  Circuit. 

This  action  was  brought  to  recover  the  amount  of  a  promissory 
note,  alleged  in  the  complaint  to  have  been  made  by  the  defendaut, 
Mary  French,  and  delivered  by  her  to  the  defendant  John  M. 
French,  Jr.,  ^^who  thereupon  indorsed  the  same  and  sold  and 
delivered  the  same,   for  a  valuable  consideration,  to  the  plaintifi." 

The  defendant  John  M.  French,  alone  answered.  He  set  up  iu  his 
answer,  and  offered  to  prove  on  the  trial,  that  on  the  27th  day  of 
May,  1865,  the  plaintiff  had  in  his  hands  $2,600  belonging  to  John 
M.  French,  Sr.,  which  was  held  by  him  in  trust  for  the  benefit  of 
said  French,  Sr. ;  that  upon  that  day  said  French,  Sr.,  applied  for 
the  payment  of  said  sum  of  $2,600 ;  that  the  plaintiff  stated  that 
for  certain  reasons  he  desired  the  payment  to  be  in  the  form  of  a 
loan  to  said  French,  Sr.,  and  suggested  that  ho  procure  the  promis- 
sory note  for  that  amount  of  his,  said  French  senior's,  wife,  and  the 
indorsement  o.f  his  son,  John  M.  French,  Jr. ;  that  accordingly, 
the  said  Mary  French,  wife  of  French,  senior,  made  the  note  men- 
tioned and  described  in  the  complaint,  at  his  request,  and  Uie 
defendant,  John  M.  French,  Jr.,  indorsed  it  at  his  r^nest,  and 
that  he  then  presented  it  to  the  plaintiff,  who  delivered  to  him  tlie 
said  sum  of  $2,600,  which  he  had  in  his  hands  in  trust,  and  that 
the  note  had  no  other  or  different  consideration.    The  answer  con 


POWERS  V.  FRENCtt  583 

FOUBTH  DSPABTMBMT,  JlTHS  TbBM ,  1874. 


tained  no  further  matter,  nor  any  denial  of  the  allegations  of  the 
complaint.  The  coni*t  excluded  the  evidence  offered,  and  decided 
that  the  answer  did  not  set  up  a  sufficient  defense,  and  diiected  a 
verdict  for  the  plaintiff. 

W.  F.  CogwoM^  for  the  appellant 

George  F.  Danforth^  for  the  respondent 

GiLBEBT,  J. : 

Construing  the  defendant's  answer  liberally,  as  we  are  required 
to  do,*  it  sets  up  the  defense  that  the  note  in  suit  was  made  and 
indorsed  without  any  consideration,  but  at  the  request,  and  solely 
for  the  accommodation,  of  the  defendant's  father ;  that  all  this  was 
done  upon  the  suggestion  of  the  plaintiff,  and  that  all  the  consid- 
eration which  the  plaintiff  paid  for  the  note,  was  the  father's  own 
money.  For  the  purposes  of  this  appeal,  the  answer  must  be 
taken  as  true.  Unless,  then,  he,  who  borrows  a  promissory  note, 
can  enforce  payment  of  it  against  the  lender,  it  is  difficult  to  per- 
ceive why  the  &cts  stated  would  not  defeat  the  action.  The  plain- 
tiff is  in  no  sense  a  Jxmafide  holder.  He  had  notice  of  the  pur- 
pose for  which  the  note  was  made  and  indoi^sed,  and  ho  parted 
with  nothing  upon  the  faith  of  the  transfer  thereof  to  him. 

Under  such  circumstances,  the  plaintifi  stands  in  no  better  posi- 
tion than  the  father  would  have  occupied  if  he  had  retained  the 
note,  and  given  the  plaintiff  a  voucher  for  the  money  which  he 
received  from  the  latter,  in  some  other  form.  Want  of  consider- 
ation in  a  promissory  note,  will  defeat  a  recovery,  where  the  action 
is  between  the  parties  to  it,  or  where  it  is  brought  by  a  transferree, 
affected  with  notice.  The  only  distinction  between  promissory 
notes  and  other  simple  contracts,  in  this  respect,  is,  that  in  the  case 
of  the  former,  unless  the  transaction  be  affected  with  fraud  or  the 
like,  a  consideration  will  be  presumed  until  the  contrary  be  shown : 
while  in  the  case  of  the  latter,  it  must  in  general  affirmatively 
appear  that  there  was  a  consideration  therefor.f 

♦Code,  8  159. 

t2Dd  Or.  £v.,  g  172 ;  Story,  Prom.  Notes,  §  181 ;  Stoiy,  Bills,  §  178;  Bytes, 
^lls,  §  76, 8d  ed. 
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The  defendaut  could  not  deny,  and  therefore  liad  to  adiuit,  tho 
making,  indorsement  and  transfer  of  the  note,  as  alleged  in  the 
complaint.  His  omission  to  deny  those  allegations,  had  that  effect  — 
no  more.  Stretching  the  admission  to  the  utmost,  its  only  effect 
was,  that  the  note,  by  its  terms,  imported  a  consideration,  and  that 
the  defendant,  by  his  indoi*sement  in  blank,  sold  and  delivered  it 
to  the  plaintiff  for  a  valuable  consideration.  The  allegations  of  the 
complaint  related  to  nothing  aliunde  the  written  instrument. 
The  admission  of  them  proved  nothing  more  than  that  which  the 
law  would  have  presumed  from  the  production  of  the  note,  or 
from  pleading  it  according  to  the  legal  effect  of  the  contracts  of 
the  maker  and  indorser  respectively.  The  allegation,  respecting 
the  sale  and  delivery  of  the  note  to  the  plaintiff',  does  not  neces- 
sarily imply  that  such  transfer  was  made  directly  by  the  defendant, 
and  consequently  does  not  involve  an  averment  (contrary  to  the 
fact)  that  the  consideration  was  received  by  the  defendant.  So 
understood,  the  defense  does  not  contravene  the  admission,  but  is 
merely  one,  mb  modOy  and  is  qualified  by  the  facts  stated  in  the 
answer. 

Those  facts  were  offered  to  be  proved  on  the  trial,  and  we  think 
they  would  have  established  a  complete  defense,  by  showing  that 
there  was  no  consideration  whatever  for  the  note ;  that  it  was  in 
fact  lent  to  the  elder  French;  and  that,  although  a  valuable  consid- 
eration was  nominally  paid  for  it  by  the  plaintiff,  such  conside^ 
ation  in  fact  proceeded  from  the  elder  French,  and  that  the  transac- 
tion was  contrived  by  the  plaintiff. 

Taking  the  case  as  thus  represented,  there  can  be  no  pretense 
of  a  right  of  recovery  against  the  plaintiff  by  the  elder  French, 
for  the  money  received  by  the  former,  belonging  to  the  latter. 
Those  moneys  were  in  fact  paid  by  the  plaintiff  to  the  elder 
French,  and  the  effort  to  make  the  transaction  assume  the  form  of 
a  purchase  of  a  void  note,  was  simply  nugatory. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
eOBts  to  abide  the  event. 

Judgment  reversed  and  a  new  trial  granted,  ooets  to  abide  tho 
event. 


I 


CODDING  V.  WAMSLEY.  585 


Fourth  Dkpaktmbnt,  Juhb  Term,  1874. 


MARY   A.   CODDING,  Appjsxlant,  u    THOMAS 

WAMSLEY,  Rkspondknt. 

Conirad —  timey  uhen  nf  ths  euenes  qf —  Spedfle  performanee  —  reciprocity  qf  cblir 
gaUon  not  neeeMary — DiaUnetion  betiMcn  mutual  orations  and  thode  oUigatorp 
on  one  party  only. 

When  the  obligation  to  sell  I'eal  estate  rests  on  one  party,  and  it  is  optional 
with  the  other  partjr  to  purchase  or  not,  a  specific  performance  of  the  contract 
will  not  be  decreed,  if  the  party  does  not  exercise  his  option  within  the  time 
given  him. 

Time  will  be  deemed  of  the  essence  of  a  contract  which  gives  a  mere  ri^ht  of 
election  to  purchase  real  estate  upon  certain  conditions. 

Appeal  by  plaintiff  from  a  jadgment  entered  on  the  report  of  a 
referee,  dismissing  the  complaint  in  an  action  broaght  for  the 
specific  performance  of  a  contract  for  the  purchase  of  a  house  and 
lot  in  the  city  of  Rochester.  On  the  Ist  day  of  April,  1871,  the 
respondent,  by  written  lease,  demised  and  rented  to  the  appellant  a 
house  and  lot  of  land  in  Rochester,  for  one  year,  at  the  yearly  rent 
of  $1,200,  to  be  paid  monthly  in  advance.  In  the  instrument,  it 
was  further  agreed  and  covenanted  by  said  Wamsley,  that  at  any 
time  within  three  months  from  the  date  thereof,  the  appellant 
might  become  the  purdhaser  and  owner  in  fee  of  said  lot  of 
ground,  for  the  price  of  $9,500,  with  interest,  arid  all  taxes,  assess- 
ments, etc.,  levied  or  charged  thereon.  Of  this  sum,  $3,000  were  to 
be  paid  immediately  at  the  expiration  of  the  three  months,  $3,000 
to  be  paid  by  assuming  a  bond  and  mortgage  on  the  premises,  and 
$3,000  to  be  paid  within  one  year  from  the  date  of  the  instrument. 

The  plaintiff  paid  the  rent  monthly  in  advance,  up  to  and 
including  November  1,  1871,  and  al^  paid  taxes  and  insurance  ' 
to  the  amount  of  $56.61.  Nothing  more  was  paid,  nor  did  plain- 
tiff assume  the  mortgage  or  offer  to  do  so,  or  to  pay  any  money, 
except  in  and  by  the  complaint  in  this  action,  which  was  commenced 
in  August,  1872,  nor  did  she  pay  any  taxes  or  assessments  except 
those  above  mentioned. 

The  defendant,  after  the  expiration  of  the  three  months,  ex- 
pressed to  plaintiff's  agent  a  willingness  to  receive  the  $3,000,  but 
made  no  agreement  to  do  so,  and  declined  to  extend  the  time  for 
IluN— Vof.  L  U 
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her  to  become  the  purchaser.  In  February,  1872,  the  plaintiff,  bj 
her  agent,  told  the  defendant  to  have  the  papers  made  out,  that  the 
money  was  ready.  The  defendant  refused  to  convey  the  propertj 
at  the  price  specified  in  the  contract. 

* 

S.  li.  Seldenj  for  the  appellant. 

DavUan  <6  ChunuuerOj  for  the  respondent  i 

OiLBBBT,  J. : 

At  one  time,  a  purchaser  was  not  allowed  to  maintain  a  bill 
against  the  seller,  for  the  specific  performance  of  a  contract  to  sell 
lands,  unless  he  himself  was  bound  by  the  same  contract  to  pur 
chase.  Keciprocity  of  obligation  was  necessary.  *  But  this 
rule,  it  seems,  is  not  now  in  force.  All  that  is  requisite,  is  that  the 
contract  on  the  part  of  the  seller,  be  founded  upon  a  sufficient 
consideration,  and  be  made  conformably  to  the  requirements  of  the 
statute  of  frauds.  If  these  facts  concur,  and  the  circumstances  be 
such  as  establish  a  right  to  equitable  relief,  the  fact  that  the  contract 
was  not  mutually  binding,  is  no  longer  an  insuperable  bar,  althoagh 
it  is  a  material  ingredient  in  restraining  the  exercise  of  the  equita- 
ble jurisdiction  of  the  court.  The  plaintiff,  by  filing  the  bill, 
makes  the  remedy  mutual,  and,  therefore,  the  objection  to  a  decree 
to  compel  the  performance  of  a  unilateral  contract  is  taken  away,  f 

The  contract  in  this  case,  is  not  an  absolute  one  to  sell,  but  gives 
to  the  plaintiff  merely  an  option,  or  right  of  election,  of  becoming 
the  purchaser  of  the  lands,  at  any  time  within  three  months  fram 
the  date  thereof.  The  plaintiff  did  not  avail  herself  of  the  privi- 
lege thus  given,  within  the  time  limited.  The  court  is  now  asked 
to  say  that  the  time  specified,  is  not  of  the  essence  of  the  contract, 
and  that  the  option  may  be  exercised  after  such  time.  We  cannot 
accede  to  that  proposition.  It  would,  in  effect,  make  a  new  con- 
tract for  the  parties. 

In  ordinary  cases  of  contracts  between  vendor  and  purchaser, 

* Newland  on Cont»  168 ;  Fiy  on  Spe.  Per.»gd86  et$$g.;  Foiib.£q.»  Bk.1,  CA 
fil8. 

t  Adams  Eq.,  83;  Batten  Cont.,  Chap.  6 ;  WiUard  Eq.,  987 ;  JuAice  v.  Lang,  42 
K.  Y.,  403,  and  cases  dted  on  this  point ;  Md  web  S.  C,  58  id.,  838. 
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the  time  fixed  for  the  payment  of  the  purchase-money,  is  not 
of  the  essence  of  the  contract,  unless  the  parties  themselves 
have,  either  expressly  pr  by  reasonable  implication,  agreed 
that  it  shall  be  so  considered.  The  reason  is,  that  the  con- 
tract gives  a  present  interest  in  eqaity,  and  forfeitures  are  odious. 
In  this  case,  however,  the  defendant  has  agreed  to  convey,  only 
upon  condition  that  the  plaintiff  shall  perform  the  requisite  acts  on 
her  part,  within  three  months.  The  plaintiff  not  being  bound  to 
purchase,  it  would  be  inequitable  to  hold  the  defendant  bound  to 
sell,  after  the  time  fixed  by  the  contract;  for,  by  so  doing,  the 
defendant  would  be  held  to  a  performance  if  disadvantageous  to 
him,  and  yet,  if  advantageous  to  him,  he  could  not  compel  a  per- 
formance by  the  plaintiff.  It  is  not  an  answer,  to  say  that  the 
plaintiff  agreed  to  pay  an  excessive  rent,  as  a  consideration  for  the 
option  granted  to  her.  That  was  the  quid  pro  qrWj  for  the  privi- 
lege conferred.  It  was  competent  for  the  parties  to  agree  upon 
any  consideration  therefor.  It  appears  that  the  defendant,  acting 
under  advice  of  counsel,  took  special  pains  to  avoid  incurring  the 
obligations  of  a  vendor  in  an  ordinary  contract  of  bale.  The 
language  of  his  covenant  effectually  secures  that  object.  Straining 
it  to  the  uttermost,  it  is  a  covenant,  contained  in  a  mutual  contract, 
to  give  an  option  or  right  of  purchase,  and  gives  no  present  inter- 
est. There  being  nothing  in  the  nature  of  the  contract,  contrary 
to  law  or  equity,  we  ought  to  give  it  effect,  accordingly.  And  such 
is  the  rule,  governing  the  exercise  of  the  jurisdiction  of  the  court, 
in  this  class  of  cases.  It  is  stated  in  Stary*8  Eq.  Jur.  (§  777  «,  11th 
ed.)  as  follows :  ^^  But  notwithstanding  the  rule  is  well  established 
in  courts  of  equity,  that  time  will  not  be  regarded  as  indispensable, 
in  regard  to  decreeing  specific  performance  of  contracts  for  the 
actual  sale  of  lands  on  one  side,  and  the  actual  purchase  on  the 
other,  it  is  different  where  the  contract  gives  a  mere  election  to 
purchase  upon  certain  conditions.  Accordingly,  where  upon  a  lease, 
with  the  right  of  purchase  within  seven  years,  upon  giving  three 
months'  notice,  and  paying  a  fixed  sum  at  the  expiration  of  such 
notice,  and  the  lessee  gave  the  requisite  notice,Jt>ut  did  not  pay  the 
money  in  time,  a  bill  for  specific  performance  was  dismissed.  And 
a  similar  decision  was  made  by  the  Lord  Chancellor,  where  his 
Lordship  said :  ^  The  things  required  must  be  done  in  the  order  of 
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junded  upon  a  stipulation  in 
a  of  purchasing  the  demised 
ive  years,  but  required  him,  if 
i'ty  days'  notice  of  his  intention 
it  of-  one-fourth.     The  court  held 
jf  the  essence  of  the  contract,  and 
ire  the  expirMion  of  the  five  years, 
.refore,  that  time  was  of  the  essence 
id  that  the  failure  of  the  plaintiff  to 
uich  the  option  was  granted,  deprived 
.)  unless  the  defendant  waived  the  non- 
ition.    A  party  for  whose  benefit  a  con- 
/aive  the  strict  performance  thereof;  bnt 
jr  to  be  construed  into  such  waiver.§ 
lie  referee  finds  that  the  defendant,  several 
iingness  to  the  plaintiff's  agent,  and  to  her 
^  to  become  the  purchaser  of  the  premises,  on 
,  notwithstanding   the  expiration  of  the  time 
he  declined  to  make  any  agreement  to  extend 
ough  the  evidence  on  this  point  was  conflicting, 
.reason  to  disturb  the  finding  of  the  referee.    The 
Jie  defendant  indulged  the  neglect  or  inability  of 
without  waiving  his  rights.    Such  indulgence  can 
J  effect  in  determining  the  case.    If  the  referee  bad 
iie  defendant  either  caused,  or  sanctioned,  or  authorized 
iff 's  default,  the  case  might  have  been  different.    But 
ao  such  finding,  and  the  evidence  on  the  part  of  the 
at,  is,  that  he  merely  expressed  a  present  willingness  to 
le  money,  while,  at  the  same  time,  he  refused  to  make  any 
ie  for  the  future.    Nor  did  he  do  any  act,  indicative  of  his 
«tion  to  waive  the  forfeiture  unless  the  money  were  paid  pres- 

Weston  V.  Collins,^  Law  Joor.  (Chan.),  868;  a  0.,  11  Jur.  (N.  S.),  190t 
Id  Ranela^h  v.  MUton,  10  Jar.  (N.  8.),  1141. 
+  47  Miss.,  517. 

t  See  also  German  v.  Machin,  6  Pai.,  288 ;  Broclier  v.  Van  Boskirk,  3  A.  K. 
Harsh,  845 :  Oeiger  v.  Green,  4  Gill,  478. 
g  Gray  v.  BUmchard,  8  Pick.,  284. 
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u  circumstances,  it  is  impossible  to  hold  that 
jr. 

power,  on  this  appeal,  to  reform  the  contract,  even 
J  wed  proper  grounds  for  such  a  decree, 
^ment  must  be  affirmed. 

ent  affirmed. 


.LLE   E.  OHISM,  Appellant,  v.  ELLEN  H.   KEITH  and 

OTHEBS,  Respondents. 

Partitian  —  action  for,  may  he  mairUained  hff  w$Ud  romatTiderman — effect  of,  on 
eontinffent  intereete  of  persons  nd  in  esse — Vested  remainder — what  creates. 

The  provisions  of  a  will,  by  which  real  property  is  given  to  "  the  heirs  of  the 
body  of  A.,  whom  she  shall  leave  her  surviving,*'  give  to  the  devisees,  during  the 
lifetime  of  A.,  Si  vested  remainder  in  fee,  liable  to  open  and  let  in  after-bom  chil- 
dren, and  liable,  also,  to  be  defeated  by  the  death  of  any  devisee  before  the 
decease  of  A. 

One  who  is  entitled  to  such  a  vested  remainder  in  lands  is  in  possession  of  his 
undivided  share,  within  such  meaning  of  the  statute  relating  to  actions  for  partition 
of  lands,  although  there  is  a  lif6  estate  covering  the  whole  lands,  and  the  life 
tenant  is  in  possession. 

Future  contingent  interests  of  persons,  not  in  esse,  may  be  barred  by  a  sale  under 
»  judgment  in  partition. 

Moffre  V.  LUtd  (41  K.  Y.,  76)  followed. 

Appeal  from  an  order  made  in  an  action  brought  for  the  parti- 
tion of  certain  real  property  between  the  plaintiflF,  a  child  of  Ellen 
H.  Keith,  and  the  defendants  (who  are  the  said  Ellen  H.  Keith, 
one  Shades,  a  tenant,  and  seven  others,  the  other  children  of  Ellen 
H.  Keith),  claiming  title  thereto  under  the  provisions  of  the  will 
of  Arabella  Baldwin,  by  which  the  property  was  given  to  Ellen 
H.  Keith,  a  (|^ughter  of  the  said  Arabella  Baldwin,  to  have  and  to 
hold  the  same  during  her  natural  life,  and,  after  her  death,  to  '^  the 
heii*6  of  the  body  of  said  Ellen  H.  Keith  whom  she  shall  leave  her 
surviving.'' 

The  action  was  brought  during  the  lifetime  of  Mrs.  Keith. 

A  motion  was  made  in  the  progress  of  the  action,  to  confirm 
the  report  of  a  referee,  and  for  an  order  directing  a  sale  of  the 
property. 
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The  court,  at  Special  Term,  denied  the  motion,  on  the  ground 
that,  as  the  plaintiff  was  neither  in  possession  nor  entitled  theretO| 
she  coald  not  maintain  the  action. 

Z.  A.  Hayward^  for  the  appellant. 

1st.  The  plaintiff  in  this  action  has  a  rested  remainder  in  fee  in 
these  premises.  {Moore  v.  Littd^  41  N.  Y.,  76 ;  HoweU  v.  ifiHi, 
7  Lans.,  193 ;  Mead  v.  MitcheUy  17  N.  Y.,  213.) 

2d.  She  has  such  possession  as  entitles  her  to  institute  proceed- 
ings for  partition.  {BlaheiUy  y.  Colder^  15  N.  Y.,  617 ;  Burham 
V.  BurhanSj  2  B.  Ch.,  408 ;  Jenkins  v.  Van  Schaack,  3  Paige,  242 ; 
HoweU  V.  MUUy  7  Lans.,  193.) 

3d.  It  is  no  objection  to  this  action  that  the  estate  of  the  plain- 
tiff is  liable  to  be  divested  by  her  death.  {Howell  v.  MiUe^  7  LaDS., 
193 ;  Mead  v.  MitcheU,  17  N.  Y.,  217 ;  Moore  v.  ZiUel,4tl  N.  Y., 
82,  83.) 

In  Clemens  v.  Clemens  (37  N.  y.,  70),  and  also  in  Adams  v.  F<m 
(40  ]Sr.  Y.,  580),  the  case  of  Mead  v.  Mitchell  is  cited  with  approvsL 

Z.  W.  ThayeTj  for  infant  respondents. 

OiLBKBT,  J. : 

If  the  decision  of  the  Conrt  of  Appeals,  in  Moore  r.  lAM^ 
is  to  be  taken  as  a  correct  exposition  of  the  law,  the  devise  in 
this  case,  to  ^'  the  heirs  of  the  body  of  Mrs.  Keith  whom  she 
shall  leave  her  surviving,"  created  a  vested  remainders  in  fee,  in 
the  present  plaintiff,  and  her  brothers  and  sisters.  No  sensible 
distinction  on  this  point,  can  be  drawn  between  the  two  cases. 
Snch  remainder  is  liable  to  open  and  let  in  afker-born  children  of 
Hrs.  Keith,  and  is  liable  also,  in  respect  to  the  share  of  any  child 
now  living,  to  be  defeated  by  his  or  her  death  before  the  death  of 
Mrs.  Keith.  Snch  is  the  rule  of  law  laid  down  in  Moore  y.  IaXUL 
It  is  a  rule  of  property.  We  have  no  alternative  but  to  follow  it, 
whatever  may  be  our  own  views  of  its  correctness. 

The  future  contingent  interests  of  pei*8ons,  not  in  esse^  may  be 
effectually  barred  by  a  sale  under  *a  judgment  in  partition.f 

•  41  N.  Y.,  76. 

t  Mead  v.  Mitchell,  17  K.  Y.,  810;  Clemens  v.  Clemens,  87  id.,  QO;  Kobkv. 
CromweU,  27  How.  Pr.,  280;  Brevoort  v.  Grace,  58  N.  Y.,  245. 
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I^  therefore,  a  Buit  in  partition  may  be  maintained  in  behalf  of 
a  vested  remainderman,  the  order  appealed  from  is  erroneous. 
Partition  between  tenants  in  common  of  real  estate,  is  matter  of 
right  bj  common  law  as  well  as  by  statute.* 

And  it  mnst  now  be  deemed  settled,  that  one,  who  is  entitled  to 
a  vested  remainder  in  lands,  is  in  possession  of  his  undivided  share, 
within  the  meaning  of  the  statute,  notwithstanding  there  is  k  life 
estate,  covering  the  whole  premises,  and  the  tenant  for  life  is  in 
actnal  occupancy  thereof,  f 

It  follows  that  the  order  appealed  from  mnst  be  reversed. 

Order  reversed. 


EDWARD  F.  DOWNER  and  LE  ROY  F.  8HEPARD, 
Respondents,  v.  ALEXIS  C.  CARPENTER  and  JOHN 
BAIRD,  Appellants. 

Aifent^  aet8  qf^  m  «BMif  qf  authoritif— principal  noihound  ^,  to  party  who  hoi  not 

it^wy  thereby. 


By  the  act  of  an  agent  within  the  general  scope  of  his  employment,  but  in 
excees  thereof,  the  principal  is  not  bound  to  a  third  person  who  has  rightfully 
believed  the  agent  was  acting  within  his  authority,  unless  such  third  person  has 
sustained  some  loss  by  reason  of  such  act  of  the  agent. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee 
in  favor  of  the  plaintifis,  in  an  action  for  goods  and  merchandise 
sold  to  defendants  by  plaintiffs. 

The  referee  in  this  case  found  that  the  plaintiffs  had  sold  goods 
to  the  defendants,  in  the  amount,  and  on  the  credit  mentioned  in 
the  complaint,  and  that  on  the  23d  day  of  January,  1872,  there 
was  dae  to  plaintiffs  on  account  of  such  goods  and  merchandise  so 
sold,  the  sum  of  $183.60. 

That  prior  to  February  1,  1872,  and  on  that  day,  one  David 
Oormly  was  the  traveling  agent  of  the  plaintiffs,  and  was  author- 

•  Allen  on  Part,  4,  78, 87 ;  Smith  v.  Smith,  10  Pai.,  470 ;  Van  Arsdale  v.  Drake, 
2  Barb.,  599;  Haywood  v.  Judson,  4  id.,  288. 
f  Howell  ▼.  Mills,  7  Lans.,  198,  and  cases  cited;  8.  C,  Court  of  Appeals,  MS. 
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ixed  to  collect  outstanding  bills  in  cash,  but  was  never  to  receipt 
an  account  for  which  a  note  should  be  taken  by  him,  but  was,  in 
every  instance,  to  send  the  note  to  the  plaintiffs  for  their  approval, 
and  they  were  to  determine  whether  to  accept  the  note  and  settle 
the  account. 

Oormly,  on  February  1,  1872,  called  on  defendants  and  pre- 
sented the  plaintiffs'  account  against  them ;  defendants  proposed  to 
give  their  note  for  the  amount,  payable  in  sixty  days,  to  which 
Gormly  assented,  and  received  the  note,  as  he  stated,  in  settlement 
of  the  account,  but  gave  no  receipt  for  the  account  or  for  the 
note,  as  being  given  in  settlement.  Subsequently,  and  on  the  after* 
noon  of  the  same  day,  the  plaintiffs,  having  no  knowledge  of  the 
transaction  by  Gormly,  caused  to  be  served  on  the  defendants, 
a  summons  and  complaint  in  the  action  brought  for  the  recovery  of 
the  amount  due  on  the  account. 

The  note  was  sent  by  Gormly  to  the  plaintiffs,  and  *by  them 
returned  to  the  defendants. 

Vary  cfe  Stoney  for  the  appellants. 

LewU  H.  Babcockj  for  the  respondents. 

Gilbert,  J. : 

The  referee  finds  that  the  authority  of  Gormly,  the  agent,  did 
not  empower  him  to  take  the  note,  so  as  to  extend  the  time  of  psj- 
ment,  without  the  approval  of  the  pl'aintiffi,  and  that  the  plaintiff 
refused  to  approve.  There  is  evidence  sufficient  to  sustain  these 
findings,  and,  as  the  case  does  not  show  that  all  the  evidence  is  set 
forth,  we  cannot  review  the  findings. 

The  taking  of  the  not^  therefore,  had  no  legal  effect  on  the 
original  demand  If  the  defendants  had  sustained  any  loss,  in  oon- 
sequence  of  tlie  agent's  act  in  excess  of  his  authority,  diey  might 
have  been  protected,  upon  the  principle  that  where  the  agent's  act 
was  within  the  general  scope  of  his  employmenti  but  in  excess 
thereof,  the  principal,  is  responsible  to  a  third  person,  who,  having 
rightfully  believed  the  agent  was  acting  within  his  anthority,  would 
sustain  a  loss  if  the  act  were  not  considei*ed  the  act  of  the  principal 
But  this  rule  is  applicable  only  where  the  question  is,  which  of  two 
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innocent  parties  ouglit  to  bear  a  1o8B  reBolting  frooi  the  agent'a 
inifioondact. 
The  jadgment  mnst  be  aflirmed. 


Jndgment  affirmed. 


THE  PEOPLE  EX  bkl.  LESTER  B.  FAULKNER  v.  THE 
TRUSTEES  OF  THE  VILLAGE  OF  DANSVILLE. 

O8rii(mKri^fohat0rranma^herwi&wedby--'Ohap,  285,  l^JZ-^conMutionaUiifq^ 

-'See.  16,  Art  Z,qfthe  OimiH6uii(nL 

In  1878,  an  act  was  passed,  entitled,  "An  act  to  authorize  the  village  of  Dansville 
to  create  a  debt  for  the  purpose  of  bringing  water  Into  said  Tillage  for  protection 
against  fires,  and  to  amend  the  charter  of  said  Tillage."  The  first  four  sections 
of  the  act  authorized  the  trustees  to  introduce  water  into  the  Tillage,  and  to  create 
a  debt  and  issue  bonds  to  the  amount  of  $25,000 ;  the  remaining  sections  amended 
various  portions  of  the  charts  of  the  Tillage.  JSUd,  that  the  act  did  not  Tiolate 
section  16  of  article  8  of  the  Constitution. 

That  the  act  was,  in  substance,  one  to  amend  the  charter  of  the  Tillage,  and 
that  the  conferring  of  power  to  create  a  debt  for  the  purpose  of  supplying  the 
Tillage  with  water,  is  only  one  of  the  elements  of  this  general  subject  which  Is 
stated  in  the  title. 

CsBTioBABi  to  review  the  proceedings  of  the  trustees  of  the  vil- 
lage of  Dansville,  in  issuing  certain  bonds  to  defray  the  expense 
of  introducing  water  into  the  village. 

In  1873,  the  legislature  passed  an  act,  chapter  285,  entitled,  ^'  An 
act  to  authorize  the  village  of  Dansville  to  create  a  debt  for  the 
purpose  of  bringing  water  into  said  village  for  protection  against 
fires,  and  to  amend  the  charter  of  said  village."  The  first  four 
sections  of  this  act  authorized  the  trustees  of  the  village  to  create 
a  debt,  and  issue  bonds  for  the  purpose  of  introducing  water  into 
the  village.  The  remaining  sections  of  the  act  amended  in  various 
particulars  the  charter  of  the  village.  The  trustees  were  required 
to  cause  a  survey,  plan  and  estimate  of  the  expense  of  the  water- 
woi^s,  to  be  piade  and  published  in  all  the  newspapers;  and 
aection  4  provided  that  *'  no  debt  shall  be  created  under  the  pro- 
visions of  this  act  other  than  for  the  expenses  provided  for  in  the 
HuK — ^Vou  L         76 
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last  foregoing  section,  until  the  statement  aforesaid  has  been  pub- 
lished as  aforesaid,  nor  until  the  question  of  the  creation  of  said 
debt  has  been  submitted  to  the  tax-payers  of  said  village^  at  an 
election  to  be  called  for  that  purpose,  and  at  which  a  majority  of 
such  tax-payers  present  and  voting  at  such  election  shall  have  voted 
in  favor  of  the  creation  of  such  debt.  The  trustees  shall  fix  the 
time  and  place  of  such  election  and  the  form  of  the  ballot  to  be 
used  thereat."  *  «  «  The  trustees  passed  a  resolution  snb- 
roitting  to  the  tax-payers  the .  question  whether  or  not  thp  debt 
should  be  created,  and  prescribed  a  time  and  place  for  voting. 
The  ballots  were  indorsed  on  the  outside,  '^Dansville  Water- 
works," and  on  the  inside,  ^^For  Water-works,"  or,  ^'Against 
Water-works."  The  relator  insisted  that  from  the  form  of  the 
ballots  used,  the  question,  whether  or  not  a  ddft  should  be  created, 
was  never  passed  upon  by  the  people. 


Salomon  HtMard  ds  H.  JR.  Selden^  for  the  relator. 
John  A.  Vanderlipy  for  the  respondent' 

OiLBBBT,  J. : 

We  think  the  writ  of  certiorari  should  have  been  directed  to  the 
board  of  trustees,  instead  of  the  corporation,  and  that  the  return 
should  have  been  made  by  them,  or  by  the  clerk.  By  the  eighth 
section  of  the  village  charter,  the  trustees  are  required  to  form  a 
board,  and  the  next  section  requires  the  clerk  to  attend  all  meetings 
of  such  board;  to  record  their  proceedings;  and  to  deliver  snch 
record  over  to  his  successors.* 

But,  as  an  amendment  of  this  defect  might  be  allowed,  we  will 
consider  the  material  objections  of  the  relator  to  the  proceedings 
returned. 

It  is  said,  the  statute  which  authorifles  the.  proceeding  yiolates 
section  16  of  article  3  of  the  Constitution.  We  shall  not  spend 
much  time  on  this,  for  the  learning  pertaining  to  it  has  been  pretty 
nearly  exhausted  in  previous  oases.  We  think  this  act  &irly 
meets  the  test  declared  in  the  last  reported  decision  of  the  Oonrt 
of  Appeals  on  this  subject,  namely,  that  ^^  if  the  title  of  an  act 

*Law8 1858, 688;  Re  Mt.  Morris  Square,  3  HUI,  28 ;  6  Abb.,  ISl. 
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fairlj  and  reasonably  announces  the  subject,  and  that  is  a  single 
one,  and  if  the  various  parts  thereof  relate  to  that,  it  is  sufficient "  * 
*  The  act  is,  in  substance,  one  to  amend  the  charter  of  the  village. 
The  conferring  of  power  to  create  a  debt  for  the  purpose  of  supply- 
ing the  village  with  water,  is  only  one  of  the  elements  of  the  gen^ 
eral  subject.  All  the  provisions  of  the  act  are  impropriate  to  an 
amendment  of  the  charter,  and  no  matter  how  many  particulars 
are  embraced  in  the  statute,  they  together  constitute  but  one  sub^ 
ject.  Nor  is  it  material  that  the  title  mentions  one  of  those  par- 
ticulars and  omits  the  others,  since  it  does  state  that  it  is  an  act  to 
amend  the  charter. 

It  sufficiently  appears  that  a  survey  and  estimate  were  made  and 
published,  as  provided  by  sections  3  and  4  of  the  act.  But,  if 
there  were  irregularities  in  these  parts  of  the  proceedings,  they 
were  not  of  a  kind  that  can  be  corrected  by  a  certiarariy  being 
merely  executive  or  ministerial  acts.  It  is  urged  that  the  tax-payers 
have  not  voted  in  favor  of  creating  the  debt.  We  think  otherwiBe. 
A  resolution  was  passed  and  published,  setting  forth  the  question 
to  be  voted  on,  and  the  form  of  the  ballot  to  be  used.  The  form 
of  tlie  ballot  was  wholly  within  the  control  of  the  trustees,  and 
there  is  no  evidence  before  us  that  they  intended  any  deception, 
or  that  anybody  was  deceived  by  it.  If  such  evidence  had  been 
given,  it  would  not  have  furnished  ground  for  reversing  the  pro- 
ceedings, because  it  would  have  shown  a  legislative  error,  and  not 
a  judicial  one,  in  its  character. 

For  the  reason  last  stated,  the  other  errors  alleged,  namely,  the 
change  of  plan  and  of  pipes,  cannot  be  reviewed  upon  a  certiorari. 

Upon  the  whole  case,  the  writ  must  be  quashed,  inrith  costs  to  l>e 
paid  by  the  relator. 

Writ  quashed. 

•ReHajer.SON.T.,  504. 


596  COLEMAN  V.  THE  PEOPLE. 

FouBTH  Dbpartmsmt,  Juiis  Tbbm,  1874. 


STEPHEN  COLEMAN,  PLAomFF  in  ^bso^v.  THE  PEOPLE, 

BTO.,  DeFKNDANTS  IN  EbROB. 

JbMNW  €f  Men  ffood» — Sdenttr — uihat  emdenee  nf^  dOovDed — IMairaiiom  if 
primmtr  a»  to  eoOaieral  faett — ffhen  their  feMtn  may  be  ehown. 

Evidence  of  transactions  of  the  prisoner,  other  than  those  connected  with 
the  offense  charged,  may  be  given  for  the  purpose  of  proving  guilty  knowledge. 

On  the  trial,  the  prosecution  was  permitted  to  give  evidence  of  dedaralioos  of 
the  prisoner,  respecting  collateral  facts  bearing  more  or  less  directly  upon  ths  I 
question  in  controversy,  and  then  to  prove  that  such  declarations  were  untrue^ 
hM  not  to  be  error. 

Wfiir  of  error  to  the  Court  of  Sessions  in  and  for  the  conntj  of 
Monroe. 

The  plaintiff  in  error  was  indicted  in  the  Monroe  Oyer  and  Tenni 
ner,  in  April,  1873,  and,  by  an  order  of  that  court,  the  indictwenl 
was  sent  to  the  Monroe  County  Sessions,  and  in  December,  ISTSy 
he  was  tried  in  the  latter  court. 

'  The  indictment  charged,  that  on  March  3,  1873,  the  prisoner 
received  five  bars  of  pig-iron,  knowing  them  to  have  been  stolen. 
The  evidence  tended  to  show  that  on  March  10, 1873,  Dennis  and 
Daniel  Connors  stole  five  bars  of  pig-iron  from  P.  Burke  &  Co., 
and  sold  the  same  to  Coleman  for  four  dollars ;  that  while  the 
Conners  were  waiting  for  their  pay,  other  parties,  who  had  stolen 
them,  brought  to  Coleman,  and  sold  him,  twenty  more  bars  of  P. 
Burke  &  Co.'s  pig-iron.  It  also  tended  to  show  other  larcenies  by 
these  persons  and  sales  of  the  results  to  the  prisoner,  under 
suspicious  circumstances,  for  some  time  previous  to  March  tenth* 

J.  C.  Cochrane^  for  the  plaintiff  in  error. 

Oeorge  JRain^y  District  Attorney,  for  the  people. 

OiLBRBT,  J.  : 

The  prisoner  was  convicted  of  having  received  from  two  boyi^ 
named  Dennis  and  Daniel  Connors,  five  bars  of  pig-iron,  stolen 
by  them  from  Burke  &  Co.,  knowing  that  they  had  been  stolen. 
His  guilt  was  clearly  established,  and  no  honest  jury  could  have 
failed  to  convict  him.    It  is  now  sought  to  reverse  the  oonvictbn 
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on  several  grounds.  First,  it  is  objected  that  evidence  of  othei 
transactions  with  other  persons  than  the  two  boys  mentioned, 
amounting  to  distinct  offenses,  was  received.  This  evidence  was 
admitted  for  the  purpose  of  proving  guilty  knowledge  on  the  part 
of  the  prisoner,  and  was  confined  to  purchases  of  pig-irun  by  the 
prisoner,  from  confederates  of  the  Connors  boys.  These  purchases 
were  so  connected  with  the  act  charged  in  the  indictment,  as,  with 
it,  to  form  a  chain  of  facts  constituting  together  a  single  course  of 
business.  Evidence  of  this  kind,  illustrative  of  the  scienter^  has 
often  been  admitted,  and,  in  many  cases,  is  indispensable  to  the 
attainment  of  justice.  The  general  rule,  no  doubt,  is,  that  evidence 
must  be  confined  to  the  issue.  But  the  evidence  objected  to,  within 
proper  limits,  is  no  infringement  of  the  rule,  for  it  bears  directly 
upon  the  main  point  to  be  determined,  namely,  the  knowledge  of 
the  prisoner  that  the  property,  charged  in  the  indictment,  had 
been  stolen.  We  think  the  admissibility  of  such  evidence  in  a 
oase  like  the  present,  is  fully  sustained  by  authority.* 

The  prosecution  was  also  permitted  to  give  evidence  of  declara- 
tions of  the  prisoner,  respecting  collateral  facts  bearing  more  or  less 
directly  upon*the  question  in  controversy,  and  then  to  prove  that 
such  declarations  were  untrue.  We  do  not  perceive  any  fatal  error 
in  tliis.  It  bore  somewhat  on  the  question  of  the  guilty  knowledge 
of  the  prisoner,  and  therefore  was  not  irrelevant  or  immaterial. 
Nor  did  the  admission  of  it  violate  the  rule  against  allowing  a 
contradiction  of  evidence  upon  collateral  matters,  by  the  party 
giving  it.  That  rule  is  confined  to  the  testimony  of  witnesses,  and 
does  not  embrace  the  declarations  of  parties.  Several  other  excep- 
tions to  the  admission  of  evidence  were  taken,  but  they  are  too 
unimportant  to  require  comment.  We  are  satisfied  that  the  result 
would  have  been  the  same,  if  the  evidence,  last  referred  to,  had 
been  excluded,  and,  therefore,  the  admission  of  it,  even  if  erroneous, 
would  not  justify  a  reversal  of  the  conviction .f 

The  request  made  to  the  court,  to  charge  the  jury  that  the  pros- 
ecution was  confined  to  the  larceny  of  the  five  bars  of  iron,  March 

•2  RoflB.  on  Crime,  777 ;  Or.  Ev.,  g  S8  ;  Wheat  Gr.  Law,  7tli  ecL,  gg  1880,  689, 
6^;  Osborne  v.  The  People,^  Park  0.  R,  S68  ;  People  v.  Wood,  Bid.,  681 ;  Peo- 
ple V.  HopsoD,  1  Den.,  674 ;  Rex  v.  Ellis,  6  B.  &  C,  145. 

f  People  V.  Gonzalez,  35  N.  T.,  49, 59  ;  Yandeyoort  v.  Goold,  36  id.,  .689,644 
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eleventh,  and  tliat,  as  there  was  no  proof  that  the  Connors  wer^ 
engaged  in  it,  the  jury  were  bound  to  acquit,  was  too  broad.  Th^ 
court  could  not  properly  be  required  to  charge  that  there  was  no 
proof  that  Dennis  and  Daniel  Connors  were  engaged  in  that 
larceny,  or  that  the  jury  were  bound  to  acquit  The  request  there-, 
fore  was  properly  refused. 

We  are  satisfied  that  the  defendant  was  legally  and  justly  con- 
victed, and  that  the  judgment  should  be  aj£rmed. 

Judgment  affirmed. 


ISAAC  BUTTS,  Respondent,  v.  THE  CITT  OF  ROCHESTEB, 

Appellant. 

AMtBitmenti —  Variance  between  prtnirioru  qf  cUy  charter  and  crdinanee  </  etmmum 

eouncU  thereunder — JohenmataHaL 

I 

The  charter  of  the  city  of  Rochester  required  the  expense  of  local  improTe- 
ments  to  be  assessed  on  the  land,  but  also  made  it  a  chai^^e  against  the  owner,  and 
gave  author!^  to  collect  it  from  him.  It  also  provided  ihat  all  assessments  there- 
after made  should  be  validf  notwithstanding  any  irregnlarity,  omtesicm,  etc.  Tho 
common  council  passed  an  ordinance  directing  that  the  expense  of  a  local  improre- 
ment  be  defrayed  by  an  assessment  on  the  owners  of  the  lots  benefited.  Hdi^ 
that  it  WAS  not  material  that  the  ordinance  was  not  couched  in  the  precise  lan- 
guage of  the  charter,  and  that  at  moat  it  was  an  irregularity  which  was  cored 
by  the  provisions  of  the  charter. 

Appeal  from  a  judgment,  entered  on  the  report  of  a  referee  in 
favor  of  the  plaintiff. 

The  property  of  the  plaintiff  was  levied  upon  by  virtue  of  a 
warrant  issued  by  the  authorities  of  the  city  of  Rochester,  to  col- 
lect an  assessment  alleged  to  have  been  made  to  defray  the  expense 
of  constructing  a  bridge  over  a  race  on  the  west  side  of  the  Gene- 
see river.  To  obtain  a  release  of  the  property,  plaintiff*  paid  the 
assessment,  and  brings  this  action  to  recover  back  the  money  so 
paid. 

The  assessment,  it  was  claimed  b>  the  plaintiff,  was  illegal  and 
vuid,  the  ordinance  of  the  common  council  being,  as  was  claimed, 
in  violation  of  section  7  of  chapter  718  of  the  Laws  of  1870,  whiA' 
requires  the  common  council  to  make  an  order  that  the  assesson' 
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'^  make  an  aaBcssinent  upon  all  tbe  lots  and  parcels  of  land  within 
the  portion  or  part  so  designated,  of  tlie  amount  of  expense/'  etc. 
The  ordinance  directed  that  '^  the  whole  expense  shall  be  defrayed 
by  an  assessment  upon  the  owners  and  occupants  of  houses  and 
lands  to  be  benefited  thereby/'  and  the  assessors  were  "  directed 
to  make  an  assessment  upon  all  the  owners  and  occnpants  of  knds 
and  houses  within  the  portion  or  part  of  said  city  so  desighated," 
etc.  Section  13  of  chapter  718  of  Laws  of  1870,  provides  that 
'^  all  assessments  and  re-assessments  heretofore  made,  or  that  here- 
after may  bo  made,  for  improvements  in  said  city,  shall  be,  and  arc 
hereby  declared  to  be,  valid  and  effectual,  notwithstanding  any 
irregularity,  omission  or  error  in  the  proceedings  relating  to  the 
same." 

The  other  statutes  on  this  subject  are  stated  in  the  opinion. 

Jewries  Breck  PerkinSj  for  tlie  appellant. 

James  Z.  Angle^  for  the  respondent. 

Gilbert,  J. : 

The  learned  ceferee  pat  his  decision  upon  the  ground  that  the 
only  assessment  which  the  common  council  could  lawfully  cause  to 
be  made,  ivas  one  that  should  create  a  charge  upon  lands  only,  and 
not  one  whicli  would  create  a  personal  liability  against  the  persons 
named  in  the  roll,  to  pay  the  sums  assessed.  In  this  we  think  the 
referee  erred.  It  is  true  that  the  charter  of  the  city,  as  amended 
in  1870  (§  192),  requires  that  the  ordinance  authorizing  the  improve- 
ment, shall  direct  tlie  assessment  to  be  made  upon  all  the  lands  and 
.])arcels  of  land,  within  the  district  of  assessment,  in  proportion,  as 
nearly  as  may  be,  to  the  advantage  which  each  sliall  be  deemeid  t^ 
receive  by  the  making  of  the  improvement.  Before  the  aine^d'- 
ment  of  1870,  the  charter  required  that  such  ordinance  should 
direct  the  assessment  to  be  made  on  all  tlie  owners  and  occnpai^ts 
of  lands  and  houses  within  the  district  of  assessment,*  and  the 
mode  in  which  the  assessment  should  be  prepared  and  authenticated, 
was,  and  still  is,  specifically  declared.  The  assessors  were  to  make 
an  assessment  roll,  in  which  should  be  entered  the  names  of.  the 
persons  assessed,  the  value  of  the  property  for  which  they  were 

•Laws  1801,  p.  830,  gioa. 
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assessed,  and  the  amount  assessed  to  them  respectively.  *  The  act 
also  provided  that  city  assess  sen  ts  should  be  collected  in  the  same 
manner  as  the  annual  city  taxes — ^that  is,  by  distress  and  sale  of 
goods  and  chattels,  f  — and  that  whether  assessed  upon  lands,  or  upon 
owners  and  occupants,  they  should  be  and  remain  a  lien  on  the  real 
estate,  in  respect  to  which  they  were  made.  ^  ^^  ^^^o  provided, 
that  in*  the  absence  of  an  agreement  to  the  contrary,  the  owner  or 
landlord,  and  not  the  occupant  or  tenant,  should  be  primarily  liable 
for  the  payment  of  every  such  assessment.  Ij^X  These  provisions  of 
the  act  of  1861,  have  continued  in  force  through  all  succeeding 
alterations  of  the  charter.  The  only  important  change  on  this 
subject,  is  that  alluded  to  in  respect  to  the  ordinance.  The 
amendatory  act  of  1870,  |  declared  that  an  assessment  for  a  public 
improvemcTit  should  create  a  personal  obligation  or  liability  against 
the  owner  of  the  lot  or  parcel  of  land  assessed,  to  pay  the  city  of 
Rochester  the  amount  thereof,  and  authorized  an  action  for  the 
collection  thereof,  in  addition  to  any  other  remedies  for  enfonaug 
such  collection. 

The  language  of  these  enactments  seems  to  us  to  manifest  an 
intent  on  the  part  of  the  legislature  to  make  an  assessment  for  a  local 
improvement,  whether  in  form  made  against  owners  and  occupants,  or 
upon  lands,  binding  personally  on  the  individuals,  as  well  as  a  charge 
upon  the  lands  assessed.  We  can  give  the  statute  no  other  con- 
struction. There  can  be  no  longer  any  question  of  the  validity  of 
this  kind  of  legislation.  An  assessment  like  the  one  under  con- 
sideration, is  an  exercise  of  the  taxing  power,  ^  and  must  be 
submitted  to  accordingly.  Whether  the  proceeding  be  called  an 
assessment  upon  lands  or  a  tax  against  individuals  therefore,  the 
legal  effect  of  it  is  the  same,  for  it  creates  a  debt,  payment  of 
whieh  may  be  enforced  in  the  same  manner  as  any  other  debt** 
Nor  is  it  material  that  the  ordinance  directing  the  assessment  was 
not  couched  in  the  precise  language  used  in  the  charter.  The  sub- 
stance of  it  was  the  providing  for  an  assessment  to  defray  the 
expense  of  the  improvement  recited  in  it    The  duty  of  making 

•  Laws  1801.  83*4,  g  105 ;  id.,  1865,  1002,  i  10  ;  id.,  1870,  1726,  §8. 

t«8  208, 180.  t  209.  tt  R8  ^»  «».  1 1727,  §  la 

Y  People  V.  Mayor,  etc.,  of  Brooklyn,  4  Com.,  410. 

••See  Mayor  y.  Colgate,  2  Ker.,  140;  Litchfield  v.  McComber,  48  Barb.,  288L 
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the  assessment  devolved  upon  the  assessore;  and  the  manner  in 
which  that  duty  should  be  performed,  and  the  legal  effect  of  their 
act  upon  land  and  individuals  were  fixed  by  the  statute,  and  were 
not  at  all  affected  by  the  ordinance. 

No  lack  of  conformity  to  the  charter,  in  any  other  respect  than 
that  on  which  the  referee  placed  his  decision,  has  been  suggested. 
Jurisdiction  having  been  duly  acquired,  we  think  the  adleged 
defect  in  the  ordinance  was,  at  most,  a  mere  irregularity.  No 
mere  formal  defect  or  irregularity  can  affect  tlie  proceeding.* 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Judgment  reversed,  and  a  new  trial  granted,  costs  to  abide  the 
event. 


CAROLINE    A.    CTJSHMAN,    and   othbrs^^Iwellants,    «. 
DAVID  M.  HORTON,  Executor,  and  others.  Respondents. 

Word  **heirs**  inwiU — thedUUnction  between  the  meaning  of^in  devises  and  bequests. 

When  land  is  devised  to  a  person  and  his  heirs,  or  to  tlie  heirs  of  a  person 
named,  the  word  ''heirs"  must  be  construed  to  embrace  those  only  who  are 
heirs  in  the  strict,  legal  sense  of  the  term ;  unless  there  is  something  in  the  will 
to  show  that  it  wiis  used  in  a  contrary  sense. 

In  a  bequest  of  personal  property,  the  word  "  heirs  **  may  be  construed  to 
mean  children,  or  next  of  kin. 

On  the  2d  of  Febrnary,  1865,  Hiram  Frishie,  of  the  town  of 
Sennet,  in  Caynga  county,  made  his  last  will,  and,  by  it,  made  the 
following  bequests,  viz. :  Fourth.  I  give  and  bequeath  to  my  sister, 
Polly  Carter,  the  use  and  profits  of  $2,000,  to  be  paid  her  by  my 
executor,  hereinafter  named. 

Fifth.  After  the  death  of  my  said  sister,  Polly  Carter,  I  give 
and  bequeath  said  $2,000,  hereinbefore  devised  to  my  sister, 
Polly  Carter,  to  the  lavrf ul  heirs  of  my  brother,  Medad  Frisbie,  in 
equal  proportions. 

Seventh.  I  give  and  bequeath  to  my  said  wife,  Charlotte  H. 
Frisbie,  all  the  rest,  residue  and  remainder  of  my  estate,  of  every 
description,  for  her  own  use  and  disposal. 

•  Charter,  g  208. 
IIuN— You  L  ^6 
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The  testator  died  in  May,  1865,  and  Iiis  will  was  dnl j  admitted 
to  probate,  and  letters  testamentary  were  duly  issued  to  the  ezeco- 
tor  named  in  his  said  will.  At  some  time  prior  to  the  27th  May, 
1873,  Polly  Carter  died,  and,  on  that  day,  a  final  accounting  waa 
had  by  her  execntor,  of  his  accounts. 

'  Medad  H.  Frisbie,  the  brother  of  the  testator,  appeared  befora 
the  said  suiTogate,  on  such  accounting,  as  did  the  guardian  of  Hiram 
T.  Horton,  together  with  Oaroline  A.  Cushman  and  Emilissa  Kel- 
logg, grandchildren  of  Medad  H.  Frisbie,  and  demanded  the  pay- 
ment to  ttem,  of  the  $2,000  bequeathed  to  the  heirs  of  said  Medad. 
The  widow  uf  the  testator  also  appeared,  and  demanded  the  pay- 
ment to  her  of  said  $2,000,  on  the  ground  that  the  said  legacy  had 
lapsed,  there  being  no  one  entitled  to  take  it  at  the  death  of  Polly 
Carter,  as  a.living  man  could  not  have  heirs. 

The  surrogate*  held  and  decided  that  the  legacy  had  lapsed,  for 
the  reason  alleged,  and  directed  the  executor  to  pay  said  sum  of 
$2,000  to  the  widow,  and  from  this  decree,  the  grandchildren  of  said 
Medad  appeal  to  this  court. 

Praitj  MitcheU  <&  Brown^  for  the  appellants. 

S.  V.  Sinolandj  for  the  respondents. 

MmLLiK,  P.  J. : 

When  land  is  devised  to  a  person  and  his  heirs,  or  to  thi  heirs 
of  a  person  named,  the  word  ^'  heirs "  must  be  construed  to  em- 
brace those  only  who  are  heirs  in  the  strict,  legal  sense  of  the  tenn, 
unless  there  is  something  on  the  face  of  the  will,  to  show  that  the 
word  was  used  by  the  testator  in  a  more  general  and  enlarged 
sense.* 

But  when  the  bequest  is  of  personal  property,  then  the  word 
'^  heirs  "  may  be  construed  to  mean  children,  or  next  of  kin.f 

The  word  "  heir  "  was  used  by  the  testator,  in  this  case,  in  the 
sense  of  '^  next  of  kin,"  and  the  decision  of  the  surrogate  must  be 
revoked,  and  the  proceedings  remitted,  with  instructions  to  enter 

*  Heard  v.  Horton,  1  Den.,  16S. 

1 2d  Rcdfleld  on  WUla,  885  to  891 ;  Wright  t.  The  Trastees  of  the  HeChodtat 
Episcopal  Church,  1  Hoffman  Ch.  R,  802,  and  cases  collated  at  218,  etc 
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an  order  that  the  executor  pay  to  the  appellants  the  amount  of  the 
l^acy  given  by  the  will  to  Polly  Carter,  with  coeta  to  the  appel* 
lant).  to  be  paid  out  of  the  estate  of  testator. 

Ordered  accordingly. 


DENNIS  KENNEDY  and  others,  Appellants,  v.  WILLIAM 

M.  8IMM0NS,  Bespondent. 

CtufUjf  Judge — fmo&r  cfj  to  grant  order  qf  arreetk 

An  order  of  arrest  may  be  granted  bj  a  county  Judge,  though  the  action  in 
which  it  is  granted  is  not  triable  in  his  county,  and  though  the  attorney  for  the 
nsoving  party  does  not  reside  therein. 

Afpeax.  from  an  order  made  at  a  Special  Term  held  in  Onondaga 
county,  setting  aside  an  order  of  arrest  made  by  the  county  judge 
of  Cortland  county.    The  facts  are  stated  in  the  opinion. 

.    FSMer  A  Vann^  for  the  appellants. 

B&ntan  dk  Champlitiy  for  the  respondent. 

E.  DABwm  Smtth,  J.: 

It  appears  from  a  stipulation .  made  by  the  attorneys  for  the 
purpose  of  this  appeal,  and  from  the  opinion  of  the  learned  judge 
at  Special  Term,  that  the  order  of  arrest  was  set  aside  upon  the 
sole  ground  that  the  place  of  trial  of  said  action  being  in  the  county 
of  Onondaga,  and  the  plaintiffs'  attorney  also  residing  in  that 
county,  the  county  judge  of  the  county  of  Cortland  had  no  juris- 
diction or  authority  to  grant  such  order  of  arrest,  conceding  that 
such  order  was  made  upon  affidavits  duly  presented  to  such  judge, 
containing  sufficient  grounds  therefor,  upon  the  merits. 

The  order  at  Special  Term  was  doubtless  based  upon  the  con- 
struction of  subdivision  number  3,  of  section  401,  of  the  Code, 
which  provides  that ''  orders  made  out  of  court,  without  notice,  may 
be  made  by  any  judge  of  the  court,  in  any  part  of  the  State,  and 
tliey  may  also  be  made  by  a  judge  of  the  county  whore  the  action 
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is  triable,  or  by  the  county  judge  of  the  county  in  which  the 
attorney  for  the  moving  party  resides." 

This  provision,  we  think,  is  an  enlargement  of  the  powers  of  the 
county  judge,  and  applies  to  the  general  and  ordinary  class  of  ordere 
made  in  the  progress  of  a  cause,  and  was  not  intended  to  qualify  or 
restrict  the  express  powers  conferred  upon  county  judges  in  respeet 
to  provisional  remedies. 

The  power  to  grant  injunctions,  orders  of  arrest  and  attachmentB, 
is  conferred  upon  the  county  judges  in  as  clear  and  explicit  language 
as  upon  the  judges  of  this  court,  and  is  equally  unqualified,  in 
sections  218,  220,  223  and  225,  in  respect  to  injunctions,  and  228, 
in  respect  to  attachments,  and  180,  in  respect  to  orders  of  arrest 

This  construction  of  the  powers  conferred  upon  the  county 
judges,  in  respect  to  provisional  remedies,  was  in  principle  assertc-d 
and  adopted  by  the  Commissioners  of  Appeals,  in  the  case  of  Wdb 
V.  BaUetfy  reported  in  the  abstract  of  the  decisions  of  that  court, 
published  in  the  Albany  Law  Journal,  vol.  9,  No.  17,  at  page  276, 
of  the  date  of  April  25, 1874.  That  was  a  case  where,  under  like 
circumstances  as  in  this  case,  an  attachment  was  granted  bj  the 
county  judge  of  Chautauqua,  in  an  action  where  the. venue  was  in 
Cattaraugus,  and  the  plaintiffs'  attorney  also  resided  in  the  last 
mentioned  county.  It  was  expressly  held  in  that  case,  that  the 
powers  given  to  a  county  judge,  to  issue  writs  of  attachment  in 
actions  in  this  court,  by  section  228,  of  the  Code,  are  not  reetricted 
to  cases  to  be  tried  in  his  county. 

That  case  we  consider  decisive  of  the  question  presented  tpon 
this  appeal,  and  the  order  of  the  Special  Term  must  therefore  be 
reversed. 

Order  reversed. 


MEMORANDA 


OF 


OASES   NOT   REPORTED   IN  FUIuIj. 


EBASTUS  A.  CABROLL  aio)  another,  Bespondsnts,  v.  MAB- 

TIN  WEILER,  Appellant. 

Liahiliiiy  ^  ovmer  of  dogyfor  %r0urie$  to  thup — endmes. 

Action  to  recover  for  damages  sustained  by  the  killing  and  wounding  of  plain- 
tiff 'a  abeep  by  a  dog  of  defendant.  At  the  trial,  it  appeared  that  two  dogs  were 
engaged  in  killing  and  wounding  the  sheep,  one  of  which  was  owned  by  a  Mr* 
McCarthy,  the  other,  as  it  was  alleged,  belonging  to  the  defendant.  Upon  the 
defendant's  cross  examination,  he  was  asked  whether  he  had  killed  the  dog  since 
the  former  trial  of  the  cause;  hdd^  that  the  question  was  proper ;  that  in  the 
absence  of  evidence  as  to  the  cause  of  killing,  it  might  be  inferred  that  the  dog  was 
killed  to  destroy  proof  of  his  identity,  or  tliat  defendant  believed  that  he  had 
killed  the  sheep,  and  killed  him  to  prevent  fUrther  loss. 

At  the  trial,  McCarthy  was  allowed  to  testify  that  he,  at  one  time,  saw  a  dog 
resembling  the  defendant's,  in  bis  (McCarthy's)  orchard,  in  company  with  his  own 
dog.  Eddy  that  the  evidence  was  properly  admitted,  as  it  tended  to  show  that 
the  dogs  were  known  to  each  other,  and,  on  one  occasion,  at  least,  were  in  com- 
pany, thereby  laying  the  basis  for  a  presumption,  that  when  a  feast  was  to  be  had 
upon  plaintiff 's  sheep,  they  would  enjoy  it  together. 

Appeal  from  a  judgment  of  the  County  Court  of  Ontario  county, 
aflSrming  a  judgment  of  a  justice  of  the  peace  in  favor  of  the 
pLiintiff. 

i/l  Horr^  for  the  appellant. 

Echain  JBicTcSy  for  the  respondent 

Opinion  by  Mullin,  P.  J, 

Judgment  affirmed. 
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THOMAS  E.  PATTISON,  Pladteifp,  v:  TIEEf  SYRACUSE 

NATIONAL  BANK,  Defendant. 

Bank — Packa(f6$  reeeked  ftfr  9(tfe4Beeping — when  re$paimibie  for — wh&nmUOeilf 

eompeiuaUon  far. 

This  action  was  brought  to  recover  for  the  loss  of  certidn  secarities  depontea 
with  the  defendant.  The  defense  was,  that  the  bank  had  refbsed  to  reoetT« 
packages  for  safe-keeping,  for  some  time  before  the  package  in  qaestion  was  left, 
and  that  no  compensation  had  been  paid  or  agreed  to  be  paid  for  keepii^.tlie 
package,  and  hence  the  bank  was  only  liable  for  gross  negligence.  At  the  trial,  it 
Appeared  that  the  bank  had  formerly  been  in  the  habit  of  receiving  packaga  for 
safe-keeping,  and  that  such  business  was  not  wholly  discontinued  .at  the  time  of 
receiving  the  plaintiffs  package.  Edd  (1),  that,  as  no  instructions  were  given  to 
the  subordinate  officers  of  the  bank  to  reject  packages,  and  as  no  notice  had  been 
given  that  they  would  not  be  received,  the  receipt  of  such  officers  would 
bind  the  bank ;  (2),  that,  as  the  bank  had  been  in  the  habit  of  takii^  money 
packages  for  safe-keeping,  and  as  it  did  not  appear  that  they  were  kept  without 
ohaige,  and  unless  they  were  so  kept,  the  bank  had  the  right  to  demand  pay  fiv 
the  service, .  in  which  case  the  bailment  would  not  be  a  gratuitous  one,  the 
case  should  have  been  submitted  to  the  Jury,  and  that  the  court  erred  in  directiqg 
a  nonsuit 

Motion  to  set  aside  a  nonsnit,  and  for  a  new  trial,  upon  excep- 
tions ordered  to  be  beard  in  the  first  instance  at  the  General  Temu 

Oearge  F.  Chmetockj  for  the  plaintiff. 

D.  PraUy  for  the  defendant 

Opinion  by  Mullin  P.  J. 

New  trial  ordered,  with  cost  to  abide  the  event. 


k 
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ISAAC  WAID,  RESPONDrar,  v.  LEWIS  QATLORD,  Shbsbiff, 

ImPLEADBD,   BTO.,   ArPSLLANT. 

XMy  —  fthen  ntftdmi  to  mutedn  an  aeUon  if  r&pMn, 

A  levy  npon  the  right,  title  and  interest  of  the  judgment  debtor  in  goods,  is,  in 
lav,  equivalent  to  a  levy  npon  the  things  themselves.  It  amounts  to  a  seizure  of 
the  goods  for  tlie  purpose  of  qelling  the  whole  or  a  qualified  interest  therein^  and 
is  sufficient  to  sustain  an  action  of  replerin.* 

A  Judgment  having  been  recovered  against  Thomas  Waid,  a  son  of  the  plaintiff, 
execution  was  issued  thereon,  and  placed  in  the  hands  of  defendant.  M.,  one  of 
his  deputies,  went  to  the  house  of  the  plaintiff,  in  his  absence,  and  levied  upon 
all  the  right,  title  and  interest  of  tlie  said  Thprnas^  in  certain  property,  and 
subsequently  advertised  the  same  for  sale.  Thomas  had  no  right  or  interest, 
whatever,  in  the  property.  In  an  action  of  replevin,  brought  by  the  plaintiff, 
Md,  that  he  was  entitled  to  recover. 

Appeal  from  a  jndgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

Souihvx»rth  &  ParJcs^  for  the  appellant 

K.  Carrollj  for  the  respondent. 

Opinion  by  Gilbsbt,  J. 

Judgment  affirmed. 


GEOHOE  F.  DE  KOE,  BESPONDEZfrr,  v.  ROSWELL  B.  SMITH, 
AS  Pbbsidient  of  Rochbbteb  Towino  Cohpant,  JOHK  bird 
AKD  ROSWELL  B.  SMITH,  Appkllantb. 

This  action  was  brought  on  a  promissory  note,  made  by  the 
Rochester  Towing  Company,  a  joint  stock  association,  organized 
nnder  the  laws  of  this  State,  and  indorsed  by  the  other  defendants. 
On  the  trial,  the  defendants  offered  to  prove  facts,  showing  that 
the  note  was  usurious.    The  evidence  was  excluded  under  chapter 

'B^napp  V.  Smith,  37  N.  T.,  277;  Latimer  v.  Wheeler,  1  Eeyes,  468. 
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172  of  the  Laws  of  1850,  which  provides  that  joint  stock  assoda- 
tions,  haying  any  of  the  powers  or  privileges  of  corporations,  not 
assessed  by  individuals  or  partnerships,  are  prohibited  from  inte^ 
posing  the  defense  of  nsnry  in  any  action.  The  conrt  were  of 
opinion  that  this  company  had  such  powers  and  privileges;* 
that  the  individual  defendants,  being  mere  accommodation  indorsen, 
could  not  avail  themselves  of  the  defense  of  usury,  f 

Lerjoia  H.  Bdboock^  for  the  appellants. 

C  D.  AdcmSj  for  the  respondent. 

Opinion  by  Gilbert,  J. 

Judgment  affirmed. 


OHAELES   H.  MOORE,  Adionistbator,  eto.,  Respoitdsst,  «. 

ALBERT  H.  PICKARD,  Appkllant. 

(hndiUoTMl  Mle — MachiM  to  be  tried. 

The  plaintifTs  intestate  sold  and  delivered  to  the  defendant  a  Buckeye  reaper 
and  mower,  and  it  was  agreed,  that  If  the  machine  did  not  work  well,  the  defend- 
ant need  not  keep  or  pay  for  it  The  machine  did  not  work  as  a  reaper,  but  wis  a 
good  mower.  The  defendant  used  the  machine  during  the  season  of  1868,  and  had 
it  repaired  by  plaintiff's  intestate  in  the  spring  of  1869,  upon  the  agreement  that, 
if  the  machine  did  not  work  well,  the  defendant  need  not  keep  it  Pefendant 
used  the  machine  during  the  season  of  1869,  and  nearly  wore  out  the  mowing 
part,  which  worked  well  after  it  was  repaired  in  1869.  In  an  action  brought  hy 
the  plaintiff,  the  referee  directed  Judgment  in  his  favor,  for  the  value  of  the 
machine  as  a  mower.  Eddy  that  the  defendant  was  only  entitled  to  tiy  tho 
machine  for  a  reasonable  time,  but  that  such  reasonable  time  was  exceeded  by 
the  defendant,  and  that  he  was  clearly  liable  for  the  mower;  and  that  the  refcno 
might  have  presumed,  from  his  retention  of  the  machine  for  so  long  a  time,  that 
he  had  accepted  the  whole  machine. 

•8  R  St,  Edmonds*  ed.,  684,  685  ;  4  id.,  660,  ^  mq.;  7 id.,  55,  83,  806,  426; 
RobbhiB  ▼.  Wells,  18  Abb.,  191 ;  Waterbniy  ▼.  Merch.  U.  Ex.  Co.,  8  id.,  N. 
a,  168. 

'  \  Roea  T.  Butterfleld,  88  K.  T.,  665  ;  Bebnont  Branch  of  State  Bank  r.  Ho4ge 
85  id.,  65. 
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Appbal  from  a  judgment  in  feivor  of  plaintiif,  entered  on  the 
report  of  a  referee. 


Thomas  21.  WAster^  for  the  appellant. 

E.  Porter^  for  the  respondent. 

Opinion  by  Smfth,  J. 

Present — Mullini  P.  J.,  Sioth  and  OilbebT|  J  J. 

Judgment  affirmed. 


ATJGUSTE  DTJ  FORT,  Respondent,  v.  BRIDGET  CONROY, 

Appellant. 

Real  Mtete— UtU  to^  aepUred  hy  pauemtm. 

The  referee  haying  found  as  matter  of  fact  in  an  i^ectment  suit,  that,  fbr  mere 
than  forty  years,  the  lots  of  the  respective  parties  had  heen  separated  by  a  parti- 
tion fence;  that  the  lots  had  been  used  and  cultivated  by  their  respective  owners, 
for  more  than  thirty  years,  up  to  the  fence,  on  each  side  ;  that  in  1869  plaintiif  's 
agent  moved  the  fence  two  feet  on  to  the  lot  occupied  by  defendant;  that  in 
August,  1871,  defendant  removed  the  fence  to  where  it  stood  before,  and  brought 
an  action  and  recovered  damages  against  plaintiff  for  removing  the  fence ;  Md, 
that  it  was  error  to  find  as  conclusion  of  law,  that  the  plaintiff  was  owner  of  the 
strip  of  land  between  the  fence,  as  it  originally  stood,  and  as  it  stood  after  its 
removal  by  plainUfl. 

Appeal  from  a  judgment,  entered  npbn  the  report  of  a  referee 
in  favor  of  the  plaintiff. 

JB.  Bagleyj  for  the  appellant 

D.  (yBrierij  for  the  respondent 

Opinion  by  Smith,  J. 

Present  —  Smtth  and  Gilbbbt,  J  J. 

Judgment  reversed  and  a  new  trial  granted  before  a  new  referee. 
Huh— Vol.  L  11 
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PHILENA  B.  FISHER,  as  Adionistbatrix,  eto.,  and  othebs, 
Plaintiffs,  v.  GEORGE  HUBBELL,  Ag  Exb^utob,  xzo^  and 
OTHERS,  Respondents. 

BtferencB — order  qf —  when  unueuoL 

A  decree  giving  a  construction  to  a  will  and  appointing  a  referee,  a&d  also 
maUng  him  a  receiver,  with  power  to  cany  his  decision  into  effect  without  pre- 
viously making  his  report  to  the  oourt  for  confiiTnatfon,  in  an  action  hroogbt  for 
the  construction  of  a  will,  for  an  accounting,  sale  of  real  property,  and  for  other 
relief,  goes  Airther  than  is  usual,  and  should  be  modified  by  making  the  reference 
to  the  referee  merely  interlocutory,  with  direction  to  report  to  the  court  upon  all 
the  facts,  matters,  etc.* 

Motion  for  a  new  trial  nnder  section  268  of  the  Code. 
De  Z.  Crittenden^  for  the  plaintifE,  Caroline  C.  Fraiy. 
W.  W.  Howlet/y  for  the  plaintiff,  Philena  B.  Fisher. 

r 

Morse  ds  WeUsy  for  the  defendants. 

Opinion  by  Sioth,  J. 

Present — Multjn,  P.  J.,  Shfth  and  Gilbsbt,  JJ. 

•        <  ■  • 

Decree  modified. 


JOHN  W.  COLLINS,  Plaintiff  m  Ebbob,  v.  THE  PEOPLE, 

sro.,  Defendants  in  Ei^toB.   . 

Bigamy — Thiol — plaeeqf — eannat  be  had  in  eeurUyuhereafeneewuneieemmttti 
nor  prieoner  apprehended^Z  Bee,  Stat  [5  «i],  M8,  §  10. 

The  plaintiff  in  error  was  indicted,  tried  and  convicted  of  bigamy.  In  the  Court 
of  Sessions  of  Oswego  county.  The  proof  showed  that  the  second  marriage  took 
place  in  Yates  county,  and  that  the  prisoner  was  apprehended  there ;  and  the  pris- 
oner's counsel  moved  that  the  prisoner  be  discharged,  as  the  offense  was  not  com* 
mitted  nor  the  prisoner  apprehended  in  Oswego  q>uifty.  Bdd,  that  the  court  erred 
in  refusing  to  dischaige  the  prisoner;  the  statute  providing  that,  for  a  second  or 

*The  anutruetion  ffken  to  the  will  by  the  decree,  was  that  auggested  in  the 
opinion  delivered  ii\  tUia  case  on  a  former  hearing  a^  General  Term.  (1 K.  T. 
8up.  Ct.  Rep.  97,)         -  : 
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other  marriage,  the  person  committing  such  offense  may  be  tried  in  any  county 
in  which  such  person  may  be  apprehended.    (8  R  8.  [6  ed.],  968,  §  10.) 

•  *  * 

Wrtv  of  error  to  tjie  Conrt  ,of  General  SeseionB  of  the  Peace,  iu 
and  for  the  county  of  Oswego. 

William  Tiff  amy  and  W.  O.  liobinsortj  for  the  plaintiff  in  error. 

t/l  J.  Zamoreey  District  Attorney,  for  the  defendants  in  error. 

Opinion  by  Smith,  J. 

Present  —  Mullin,  P.  J.,  Smtth  and  Gilbsbt,  J  J. 

Conviction  reversed  and  prisoner  discharged. 


DAVID  H.  SCHOONMAKER  and  THOMAS  REED^ 
Bespokdbmts,  v.  SIlfEON  SOUSE,  AppELLAiirr. 

Mecuure  qf  damagu. 

Plaintiff  agreed  in  writing  to  purchase  from  defendant  200  tons  of  ice.  He 
ordered  and  received  and  paid  for  two  loads,  and  then  gave  defendant  notice  that 
the  ice  was  not  good  and  merchantable,  and  that  he  would  not  take  the  residue. 
Plaintiff  kept  the  ice  for  defendant  till  it  was  worthless.  The  referee  found  that 
the  ice  was  merchantable,  and  that  plaintiff  was  entitled  to  recover  for  the  ice 
not  paid  for,  following,  as  to  the  measure  of  damages,  DusianY,  McAndrewetal  (44 
N.  Y.,  72). 

Appeal  from  a  judgment,  entered  on  the  report  of  a  referee,  in 
favor  of  the  plaintiff. 

Sedgwichsj  Kennedy  &  Tracy^  for  the  appellants. 

Wood  <fi  Bathhuny  for  the  respondents. 

Opinion  of  Smtih,  J. 

Present — Mullut ,  P.  J.,  Smfth  and  OtlbbxTj  J  J. 

Judgment  affirmed. 


I 

J 


612  HILL  V.  NORTHRUP. 

FouBTB  Depaktxert,  JuiiB  Tbbx,  1874. 

ROBERT  E.  HILL,  Rbbpondknt,  v.  JOHN  W.  NORTHRUP, 
FLA  VILLA  NORTHRUP,  Implkadkd,  too.,  AppKLLijrre. 

Promiuory  note — gkm  to  eompramia$  fdony — B(ma  fdAmffni&r — JMisMf — mir 

In  an  action  upon  a  promissory  note,  the  defense  was  set  up,  that  it  was  girea 
to  compromise  a  felony.  Tlie  court  refused  to  allow  the  defendant  to  show  thii 
fact,  unless  he  first  showed  that  the  plaintiff  was  not  a  hofna  fds  owner  of  the 
note.  HeJd^  that  this  was  not  an  error — that  the  court  had  a  right  to  determine 
the  order  in  which  eyidence  should  be  introduced — and  that,  as  the  facts  which 
the  defendant  offered  to  show  would  not  constitute  a  defense  unless  the  pluntifl 
was  shown  not  to  be  a  hona  fide  purchaser,  it  was  proper  that  the  latter  fset 
should  be  first  shown. 

Appeal  from  a  judgment  in  favor  of  the  plaintiiT,  entered  upon 
the  report  of  a  referee. 

H,  C.  MtneTf  for  the  appellants. 

FuCUt^  yann  db  Brooha^  for  the  respondent 

Opinion  by  Shtth,  J. 

Present — Mulleet,  F.  J.,  Sicith  and  Gilbsbt,  JJ. 

« 

Judgment  affirmed. 


HENRY  M.  CLARK,  Appkllakt,  v.  ISAAC  HAMPTON, 

Respondbnt. 

Prcmi990Tff  floC0—  Quarainity^iehm  widfor  wM  nf  cmuSderaUon  iupt  niiiaf  in  tf— 
in  action  on^  intoheneif  tf  maker  </  nat$  may  As  sftMm. 

A  guaranty,  written  npon  a  promlssoiy  note  hi  the  words,  **  I  hereby  frttnatee 
that  tlie  aboye  note  Is  not  outlawed,  acoordhig  to  the  laws  of  the  Btate.  ISigiMQ 
Isaac  Hampton,"  is  inralld,  no  consideration  being  expressed  In  It  In  an  actioa 
thereon,  it  is  proper  to  show,  on  the  qnestion  of  damages,  that  the  maker  of  Un 
note  Is  insolvent,  and  that  a  Judgment  against  him  cannot  be  collected. 

Bridge  y.  Maeon  (46  Barb.,  88)  foUowed. 


J 
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Appeal  from  a  judgment  of  the  Livingston   County  Court, 
reversing  a  judgment  for  the  plaintiff  in  the  justice's  court. 

Z.  J?.  Proctor,  for  the  appellant. 

C.  J.  BisBeHy  for  the  respondent. 

Opinion  by  SHirH,  J*. 

Present — Mullin,  P.  J.,  SMriH  and  Gilbi&sTi  J  J. 

Judgment  of  the  county  court  affirmed. 


JOHN  M.  JONES,  Respondent,  v.  THOMAS  CHANTRY, 

Appellant. 

A  party  who  directB  an  obstmctkm  to  be  put  in  a  highway,  cannot  shield  him- 
self from  liability,  by  showing  that  it  was  pnt  there  by  a  contractor. 

Appeal  from  a  judgment,  entered  on  the  verdict  of  a  jury,  in  an 
action  brought  to  recover  for  damages  sustained  by  plaintiff,  he 
being  thrown  from  a  wagon  while  driving  on  a  public  highway,  by 
reason  of  obstructions  placed  there  by  defendant's  contractor,  under 
defendant's  direction. 

J.  Thomas  SpriggSj  for  the  appellant. 

W.  Keman,  for  the  respondent. 

Opinion  by  Oilbsbt,  J. 

Judgment  affirmed. 


MABY  A.  KITTELL  and  othebs,  Appellants,  v.  WILLIAM 

R.  OSBOBN  AND  OTHEBS,  Bespondents. 

AmigwmmUfoT  ben^  ef  credHan — eonHruethn  of — paake  tnut. 

An  isrignment  of  property  in  trust  for  its  sale  and  the  payment  of  the  aBsign- 
oi's  debts,  and  for  the  investment  of  the  residue,  if  any,  for  the  assignor's  use 
during  his  life,  and,  in  case  of  his  decease  before  the  completion  of  said  trust,  and  the 
payment  of  liis  debts,  that  tlie  residue  be  passed  over  to  his  heirs-at-law,  givce 
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the  aasignor's  heirs  no  estate,  nxdess  he  dies  before  his  debts  are  paid  No  tniK 
is  thereby  created  in  the  surplus  after  payment  of  debts,  as  a  mere  passiye  trost 
to  hold  property  for  anoUier^B  use  cannot  exist  under  thelaws  of  this  State. 

Appeal  from  a  judgment^  entered  on  the  report  of  a  refereei  in 
favor  of  the  defendant. 

John  B.  Mv/rrayj  for  the  appellants. 

E.  H.  Lamb^  for  the  respondents. 

Opinion  by  Gilbebt^  J. 

Judgment  aflSrmed. 


JOSEPH  M.  RAY,  Appellant,  v.  SALMON  B.  ROWLEY  afd 

•  •  •  I 

OTHERS,  Respondents. 

JuritdicUon — pfparUn — vihenpreaumedfrcm  recovery  cfju/dgmmU — Judgment^ 

when  cannot  U  aUaeked  ooUaieTaUy, 

In  an  action  to  set  aside  a  conveyance,  as  fraudulent  as  against^  defendiDti' 
creditors,  the  plaintiff  offered  in  evidence,  a  judgment  roll  in  an  action  in  wfaidi 
he  had  recovered  a  money  Judgment  against  the  defendant  This  wss  objected 
to  and  excluded,  on  the  ground  that  the  papers  did  not  show  that  the  sommons 
was  senred  on  the  defendant  in  such  action.  Hdd^  that  this  was  error ;  that  where 
a  judgment  is  recovered  in  the  Supreme  Court,  Jurisdiction  is  presumed,  and  no 
proof  of  it  is  necessary.  If  irregular,  the  judgment  cannot  be  attacked  ooDat- 
erally  when  offered  in  evidence  in  another  suit 

Appeal  from  a  judgment  dismissing  plaintiff  ^6  complaint. 

2>.  Millar^  for  the  appellant 

Oecrge  C.  Greene^  for  the  respondents. 

Opinion  by  Gilbebt,  J. 

Judgment  reversed,  imd  a  new  trial  ghtnted,  with  coats  to  abide 

the  event. 
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HIRAM  BOTEE,  Appellant,  v.  BOSWELL  D.  BROWN", 

RB8P0in)BNT. 


JSm  trial -^eM9  on  appeal  ftvmcnhr  granting — n^^  »hauld  contain. 

When  a  new  trial  ia  granted  upon  the  judge's  minutes,  it  must  be  considered 
a»  grsAted  npdn  all  the  proceedings  of  the  trial,  including  all  the  testimony  and 
tho  charge  of  the  Judge ;  and  when  the  case  on  appeal  does  not  profess  to  contain 
the. whole  e7i()enoe,  and  gives  only  a  portion  of  the  Judge's  charge,  the  appellate 
court  cannot  say  that  the  granUng  of  a  new  trial  was  error. 

Apfbal  from  an  order  of  the  County  Court  of  Herkimer  oounlyi 
granting  new  trial. 

IJink  dk  D&nniaany  for  the  appellant. 

JBurratOM  tSi  Palmer^  for  the  respondent 

Opinion  by  Smith,  J. 

Fiesent — Mulliit,  P.  J.,  Smith  and  Oilbebt,  J  J. 

Judgment  affirmed. 


WILLIAM  B.  NICKELSON,  Appkllaot,  d.  GEORGE  A. 
WILSON,  AND  JOHN  L.  BAEEB,  as  Assignee  in  Banesuptot 
OF  SAID  Wilson,  Respondents. 

Ckmtraet — when  wid  as  against  puiUc  poUcg, 

Appbal  from  a  judgment  dismissing  plaintiffs  complaint,  in  an 
aotion  brought  for  the  speeifio  performance  of  a  contract,  claimed 
by  defendant  to  be  void,  as  being  against  pnjblic  policy.  In  1868, 
the  plaintiff  owned  a  patent  for  a  cheese  box,  which  he  sold  to  the 
defendant  Wilson  and  one  Scott,  fot*  $12,000,  each  agreeing  to  pay 
one-half  of  said  price.  Wilson  claiming  that  plaintiff  and  Scott 
conspired  together  to  cheat  and  defraud  him,  by  representing  that 
the  price  of  said  patent  was  $12,000,  when  in  tmth  and  fact  it  was 
worth  bnt  $6,000,  procured  them  to  be  indicted  for  the  fraud,  and 
brought  an  action  against  said  plaintiff  and  Scctt,  to  recover  the 


636  NICKELSON  t>.  WILSON. 

FouBTH  Depabtxent,  Junb  Tebx,  1874. 

amount  of  said  notes,  npon  the  ground,  as  it  was  claimed^  that  said 
notes  had  been  transferred  to  hanafide  holders. 

8oott  filed  a  petition  in  bankruptcy  against  said  Wilson,  to  have 
him  declared  a  bankrupt,  and  his  property  transferred  to  an  assignee. 

The  counsel  for  said  Wilson  doubting  whether  Scott  could  be 
convicted,  or  the  civil  action  maintained,  without  the  teatimouy  of 
the  plaintiff,  a  negotiation  was  entered  into  between  the  eounael 
for  said  plaintiff  in  these  actions,  and  the  counsel  for  said  Wilson, 
which  resulted  in  an  agreement,  of  which  the  following  is  the 
abstract  or  outline,  viz. : 

1.  Nickelson  will  testify  to  all  he  knows  in  bankrupt  case,  ii 
civil  case,  and  in  the  criminal  case. 

2.  K  there  be  no  recovery  against  Scott  in  die  civil  action,  there 
shall  be  none  against  N. 

8.  The  civil  case  going  to  judgment  shall  not  be  enforced  against 
N.  for  more  than  $1,000,  and  this  sum  may  be  paid  in  one  of  Wilson's 
notes  for  that  sum. 

4.  Nickelson  shall  be  given  the  control  for  his  benefit,  of  judg- 
ment against  Scott,  for  whatever  sum  he  has  to  account  for  to 
Wilson. 

N.  testifying  fully  as  above,  the  counsel  will  recommend  a  noL 
pro8.  against  N. 

The  court  found,  as  matter  of  law,  that  the  agreement  made 
between  the  attorney  of  the  plaintiff  and  of  the  defendant  Wilson, 
was  against  public  policy  add  void,  and  ordered  judgment  dismissing 
plaintiff's  complaint,  with  costs,  and  from  that  judgment  the  plaintiff 
appealed  to  the  General  Term,  where  the  court  held,  that  *^  there 
was  a  very  powerful  inducement  presented  to  Wilson  to  soften  down 
liis  evidence  against  plaintiff,  if  not  to  altogether  suppress  it,  and  i 
contract  which  induces  such  conduct  on  the  part  of  a  prosecutor  in 
a  criminal  proceeding,  is  unlawful  and  void." 

C.  D.  AdamSj  for  the  appeilaut. 

Watson  M.  Rogers^  for  the  respondenta. 

Opinion  by  Mullin,  P.  J. 

Judgment  affirmed,  with  costs. 
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WILLIAM   D.    PETRIE,  Rbspondbnt,  v.  FREDERICK  H. 

DORWIN,  AppKLLAirr. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

The  action  was  for  the  conversion  of  a  horse,  doable  harness 
and  a  plow,  sold  by  the  defendant  to  the  plaintiff.  The  sale  was 
denied  by  the  defendant  The  referee  found  in  favor  of  the  plain- 
tiff, and  the'  General  Term  refused  to  disturb  his  findings.  The 
defendant  insisted  that  the  sale  was  void  within  the  statute  of 
frauds;  but  the  court  held  that  although  the  agreement  was  not  in 
writing,  and  nothing  was  paid,  yet,  as  the  referee  found  that  the 
property  had  been  delivered  to  the  defendant,  and  as  he  had  used 
it  for  some  two  years,  the  sale  was  perfected  by  such  delivery, 
though  not  made  until  after  the  time  of  entering  into  the  verbal 
agreement.* 

Z.  J»  Darunnj  for  the  appellant. 

Wynn  dk  Porter^  for  the  respondent. 

Opinion  by  Muluk,  P.  J. 

Judgment  affirmed. 


NORMAN  MALCOLM,  RiMPoroiBNT,  v.  WILLIAM  T.  FAQ  AN, 

Impleaded,  etc.,  Appellaitf. 

Appeal  from  a  judgment  in  fiivor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

The  action  was  brought  upon  a  promissory  note,  indorsed  by  the 
defendant  At  the  trial,  the  defendant  offered  to  prove  that  the 
note  was  made  for  the  accommodation  of  one  Phelps,  and  that  it 

*  Spragne  v.  Blake,  90  Wend,  61 ;  McEnight  v.  Dunlop,  1  Seld..  587. 
Hun— Vou  I.  IS 


618  WATSON  «,  PARKER. 

Fourth  Dbpabtubbt,  Jtms  Txrv,  1874. 


was  delivered  to  the  plaintiff,  not  to  be  nsed,  bat  to  be  held  by 
him  as  secarity  for  advances  made  in  buying  in  the  property  of 
Phelps  at  a  sheriflp's  sale,  and  that  it  was  diverted  from  the  pur- 
pose for  which  it  was  made.  The  court  held  that  the  evidence 
was  properly  rejected,  aa  no.  such  defense  was  aet  up  in  the  answer. 

Frdhois  Keman^  for  the  appellant. 

IT.  BaUoUy  for  the  respondent. 

Opinion  by  Muluk,  P.  J. 

Judgment  affirmed. 


WILLIAM  H:  WATSON,  Appkllaot,  v.  ERASTHS  W. 

PAEEER,  Respondent. 

BfaMe  qffrcmdM— Agreement  U>  amto&rfor  the  d§U  (fanoiher. 

Appeal  from  a  judgment,  entered  on  the  report  of  a  referee,  in 
favor  of  defendant.  The  referee  found  that  it  was  ^'  agreed  between 
plaintiff  and  defendant,  that  whatever  grapes  the  defendant  shonld 
sell  and  deliver  to  said  Hood,  in  pursuance  of  any  agreement 
between  them,  should  apply  on  the  plaintiff's  then  account  against 
the  defendant,  and  also  upon  what  he,  the  defendant,  and  his  men 
should  thereafter  trade  with  the  plaintiff  on  defendant's  acoonnt, 
to  the  extent  of  the  account."  The  court  was  of  opinion  that  the 
evidence  did  not  sustain  this  finding,  and  that  if  so,  it  was  within 
the  stAtnte  of  frauds,  within  the  ^nciple  laid'  down  in  MvUory  v. 
OiUeU  (21  K  Y.,  416). 

D.  B.  Prauer^  for  the  appellant. 

Brown  db  Wood^  for  the  respondent 

Opinion  by  Oilbebti  J. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  abide 
the  event. 
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STEPHEN  REMINGTON  and  JACOB  GERLING,  PLAnmro, 
V.  OLIVER  H.  PALMER,  Dbfkndaot. 

Agent — anUharttif^* 

ExospnoNS  ordered  to  be  heard,  in  first  iiistance^  at  General 
Term. 

Defendant  conveyed  t6  plaintiff's  son,  real  estate  bj  deed,  with- 
out personal  covenants  on  his  part  Plaintiffs  complained  to 
defendant's  agent  that  there  was  an  nnpaid  assessment  charged  on 
the  lot.  Defendant  being  informed  of  it,  wrote  to  his  agent  to 
pay  it  in.  his  discretion.  The  agent  declined  to  pay  it,  saying  it 
was  not  due ;  that  the  defendant  would  pay  it  when  due.  In  this 
action,  brought  by  the  purchasers  against  the  vendor,  the  court 
were  of  the  opinion  that  the  authority  given  the.  agent  to  pay  the 
assessment,  did  not  authorize  him  to  bind  the  defendant  by  a 
promise  of  future  payment. 

J.  0.  Cochrane^  for  the  plaintiffs. 

TT.  F,  CogswUy  for  the  defendant 

Opinion  by  Gilbert,  J. 

Judgment  ordered  for  defendant  on  the  verdict. 


BETSEY  A.  FERGUSON  aot  HELENA  H.  BORDEN, 
Adkinibtbatbixes,  bto..  Respondents,  v.  MARY  MORRIS 
AND  JOHN  MORRIS,  Appellants. 

Apfbal  from  a  judgment  entered  on  the  report  of  a  referee  in 
&vor  of  the  plaintiff.  The  action  was  brought  for  the  foreclosure 
of  a  mortgage.  The  court,  after  an  examination  of  the  evidence, 
was  of  opinion  that  there  was  no  consideration  for  the  mortgage, 
and  that  the  judgment  iras  erroneous. 


620  MILLER  «.  PERRINE. 

FOXTBTH  Dbpabtment,  Jukb  Tsuic,  1874. 

Midey  db  Stoddoflrd^  for  the  appellants. 

Richardson  db  Adorns^  for  the  respondentB. 

Opinion  by  Mulldt,  P.  J. 

Judgment  reverBodi  and  new  trial  granted  before  another  refereei 
ooBtB  to  abide  event. 


lEVI  B.  MILLER,  Appellant,  v.  PETER  PERRINE  ahd 
ADOLPHUS  PERRINE,  Respondents. 

IMeeqf  appeal — MrmcetftOnanspaiiinerimltoimL 

Appbal  from  an  order  of  the  Herkimer  Countj  Court,  dismiBB- 
ing  the  appeal. 

A  motion  was  made  in  the  Countj  Court  of  Herkimer  county,  to 
dismiss  the  appeal  from  the  justice's  court  in  this  case,  on  the 
ground  that  notice  of  appeal  had  been  served  on  Peter  Perrine 
only,  and  not  on  Adolphus  Pemne.  The  respondents  were  part- 
ners. The  court  were  of  opinion  that  notice  to  one  partner  was 
notice  to  both. 

Xink  <6  DentUson^  for  the  appellant. 

JSurroios  (6  Palmer^  for  the  respondents. 

Opinion  by  Gilbvbt,  J. 

Order  reversed,  with  costs. 


HUNT  V.  MITCHELL.  621 
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SANFORD   M.  HUNT,   Rkbpotokkt,  v.  JEREMIAH 
MITCHELL  AND  CHARLES  BAILEY,  Appsllastb. 

I^vnUtKrif  noie — aUeraUon  qf — tohtm  ImmaieriaL 

Attiaal  from  a  jadgment  entered  on  the  verdict  of  a  jniy,  and 
from  an  order  denying  motion  for  a  new  trial. 

In  this  case  the  conrt  were  of  opinion  that  an  alteration  in  a 
promissory  note,  which  it  was  claimed  invalidated  it,  was  not  a 
material  one,  bat,  that  if  it  were,  an  admission  in  the  answer  that 
the  defendants  accepted  the  altered  note,  pnt  the  fact  of  the  altera- 
tion out  of  the  issne.  That  upon  the  merits  there  was  a  conflict  of 
evidence  and  no  sufficient  reason  to  set  aside  the  verdict. 

BwmMB  <6  Palmer  J  for  the  appellants. 

Zinh  <b  Denniaar^  for  the  respondent. 

Opinion  by  Oilbbbt,  J. 

Jadgment  and  order  denying  new  trial  affirmed. 


WILLIAM  A.  TORKS,  Rbspondbot,  v.  HOWELL  MOSHER, 

Appellant. 

^^This  case  presents  and  depends  npon  a  single  qnestion  of 
ftct."  "  The  qnestion  was  for  the  referee  on  the  faotSi  and  his 
finding  cannot,  I  think,  be  disturbed.'' 

H.  L.  Comstockf  for  the  appellant. 

JSi  A.  UTaaJiy  for  the  respondent 

Opinion  by  Smuh,  J. 

Present — Mullin,  F.  J.,  Shtth  and  0xlbkbT|  J  J. 

Jadgment  affirmed. 
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JAMES  WARD,  RBSPouBKNt,  v.  PHILANDER  A.  SPENCER 

AND  ANOTHEB,  IlCPLSAD^   SfTO.,  ApPELLAlinB. 

Appeal  from  a  judgment  id  favor  of  the  plaintifi^  entered  npon 
the  verdict  of  a  jnrj. 

The  General  Term  held  that  the  case  had  been  properly  snb- 
mitted  to  the  jury,  and  that,  as  there  was  snffident  evidence  in  the 
case  to  support  their  yerdict,  the  judgment  should  be  aflSrmed. 

A.  jSI  KUhy^  for  the  appellants. 

F.  W.  Bvhba/rd^  for  the  respondent. 

Opinion  by  Mullin,  P.  J. 

Judgment  affirmed. 


WILLIAM   H.   PETTIS,  ApPELLANt,  t).  DELOS   D.  PIER 

AND  ANOTHER,   RESPONDENTS. 

Appeal  from  a  judgment  in  favor  of  the  defendants,  entered 
upon  the  verdict  of  a  jury,  and  from  an  order  denying  a  motion 
for  a  new  trial,  made  upon  the  judge's  minutes. 

The  opinion  delivered  at  the  General  Term  was  entirely  devoted 
to  an  examination  of  the  facts  of  the  cade,  and  the  judgment  was 
reversed,  for  the  reaison  that  the  judge  at  the  circuit  had  submitted 
to  the  jury  certain  questions  of  fact ;  such  submission  being  unau- 
thorized by  the  evidence  given  at  the  trial. 

BaU  dk  SearUj  for  the  appellant. 

Bagg  dk  OoUinSy  for  the  respondents. 

Opinion  by  Mullin,  P.  J. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  lite 
event 
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ALLEN  WHITE,   Respondent,  v.  CHARLES   S.  TURNER, 
Adionibtbator,  eto.,  and  othebs,  Appellants. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee  in 
favor  of  the  plaintiff. 

In  this  action,  brought  to  foreclose  a  mortgage,  the  defense  of 
usury  was  set  up  in  the  answer.  The  referee  found  that  the  mort- 
gage was  a  valid  instrument,  and  was  given  to  secure  a  portion  of 
the  purchase-price  of  land  sold  to  the  mortgagor.  The  court  held 
that  this  finding  was  conclusive,  and  affirmed  the  judgment. 

Julius  A.  ParsonSj  for  the  appellants. 

D.  Skermanj  for  the  respondent 

Opinion  by  Smtth,  J. 

Present  —  Mullin,  P.  J.,  Sioth  and  Gilbert,  J  J. 

Judgment  affirmed. 


In  the  Mattes  of  the  Application  aoainbt  JOHN  J. 

LAMOREE. 

The  consideration  of  this  case  related  entirely  to  a  question  of 
fact,  and  the  court  was  of  opinion  that  the  alle^tions  in  the  moving 
papers,  rested  more  upon  the  suspicions  of  the  parties  making  them, 
than  upon  satisfactory  evidence,  and  were  completely  refuted  by 
the  evidence  submitted  by  Mr.  Lamoree. 

Opinion  by  Gilbert,  J. 

Motion  denied. 


Cases 
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CHA.ELES  E.   BERRIAN,  Rbspondeiit,  v.  JOSEPHINE  E. 

SANFORD,  Appellant. 

Bard  eoid&nes  qf  conUrUi  of  memorandum —Btferee— right  to  rturw  dedHon,  at  to 

admMon  or  refection  of  onidonee. 

The  plaintiff  and  defendant  entered  into  an  agreement  for  the  exchange  of  cer- 
tain property,  whereby  the  defendant  was,  among  other  things,  to  deliver  seven 
horaes  to  the  plaintiff.  One  of  the  horses  having  died,  before  its  delivery,  it  was 
agreed  that  the  defendant  should  deliver  another  horse;  or,  in  case  of  her  failure 
80  to  do,  that  she  should  pay  the  plaintiff  $900,  though  the  latter  alternative  was 
denied  by  the  defendant.    This  action  was  brought  upon  the  second  agreement. 

Upon  the  trial,  the  plaintiff  testified,  that,  before  entering  into  the  contract  of 
exchange,  a  memorandum  was  made  of  the  defendant's  property,  each  item 
thereof  being  valued,  which  memorandum  was  the  basis  of  the  exchange.  He 
then  testified,  against  the  defendant's  objection  and  exception,  that  the  horse 
which  died,  was  set  down  therein  at  $800.  SM,  that  this  was  error;  that  the 
memorandum  was  the*  best  evidence  of  its  own  contents,  and  that  it  should  have 
been  produced  or  accounted  for. 

Where  a  referee  receives  evidence  objected  to,  reserving  the  qaestion  of  its 
admissibility,  he  ought,  before  closing  the  case,  to  make  his  final  ruling,  recdvlng 
or  rejecting  the  evidence,  and  advise  the  parties,  so  that  proper  exception  may  be 
taken.  Failing  to  do  this,  the  court,  on  motion,  might  open  the  case  and  send 
back  the  report,  or,  on  appeal,  treat  the  action  of  the  referee  as  error,  when 
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the  evidence  was  so  far  material  that  it  may  have  had  some  influence  on  hk 
findings. 

Appeal  from  a  judgment  in  favor  0f  the  plaintiff,  entered  ipon 
the  report  of  a  referee. 

The  referee  fonnd  that  the  parties  to  J^his  action,  entered  into  a 
written  agreement  for  the  exchange  of  certain  property,  whereby 
the  defendant  agreedj^among  other  thingSi  to  djeliver  to  the  j^lain 
tiff  seven  horsed.  Frier  to  their  deltvWy,  one  of  ^them  4M^  -  Tiie 
defendant  thereupon  entered  into  another  agreement  with  the 
plaintiff,  to  deliver  to  him  anothisr  horse,  of  equal  value,  in  place 
of  the  one  that  died,  or  to  pay  {lim  $300.  The  defendant  denied 
that  any  sun/  had  6ver  been  ^agreed'  tipon  to  'be  '{{aid  in  case  the 
horse  was  not  delivered,  and  alleged  that  another  horse  had  been 
delivered  to,  and  accepted  by  the  plaintiff  in  lien  of  the  one  that 
died.    Other  facts  appear  in  the  opinion. 

Whitehead  H.  Van  Wycky  for  the  appellant. 
Hatch  dk  BenevtUe^  for  the  respondent. 

Davis,  P.  J. : 

There  were  several  errors  committed  bj  the  referee  upon  the 
trial,  some  of  which  are  fatal  to  the  recovery. 

The  plaintiff  testified  that  the  parties,  before  making  the  contract 
of  exchange  which  was  put  in  evidence,  made  a  memorandum  of  the 
defendant's  property,  and  a  valuation  of  the  several  itehiSf  which 
was  the  basis  of  the  subsequent  trade.  He  was  allowed,  against 
defendant's  objection  and  exception,  to  testify  that  in  this  memo- 
randum, the  horse  which  subsequently  died,  was  s^t  down^at  $300. 
This  evidence,  although  collateral,  vms  material.  The  'idioh  was 
upon  an  alleged  agreement  to  deliver  any  equally  valuable  hone  or 
pay  $300,  and,  of  course,  the  fact  that  the  parties  had,  before  the 
trade,  mutually  appraised  the  horse  at  that  6iim^<aa  a  basis  of  the 
contract,  was  material  upon  the  disputed  question  whetiier  dfif(»id- 
ant,  after  the  death  <jf  the  horse,  had  agreed  to  deliver  another  or 
pay  $300.  The  memorandum  of  the  parties  was  the  best  evidence 
of  its  own  contents.  The  defendant  testified  that  no  such  memo- 
randum was  made.  It  should  have  been  produced  or  aoeonoted 
for.  The  objection  to  oral  evidence  of  its  contents  was  well  taken, 
and  should  have  been  sustained. 
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The  practice  of  referoea  in  receiviDg  testimony,  objected  to,  aud 
reserving  ttie  question  of  its  admissibility,  withciut  passing .  upon 
the  objection,  was  commented  npon  and  disapproved  in  Sharpe  v. 
Freema/n,^  and  condemned  in  Clussman  v.  Merhel,\  The  reser- 
ration  itself  is  .probably  not  error,  bat  the  refer/ae.  oxight^  before 
(•being  the  case,  to  make  his  final  ruling,  receiving  or  rejecting  the 
evidence  and  advise  the  parties,  so  that  proper  exception  may  bo 
taken.  Failing  to  do  this,  the  court,  on  motion,  might  with  pro- 
priety open  the  case  and  send,  back  the  report,  so  that  the  ruling 
may  be  made  and  due  exception  taken.;  or,  on  appeal,  treat  the 
action  of  the  referee  as  error,  where  the  evidence  given  is  so  far 
material  that  it  may  have  had  some  influence  on  the  findings  and 
conclusion  of  the  referee. 

In  this  case,  however,  the  evidence  taken  under  the  reserved 
decision,  was  not  so  material  to  any  disputed  question,  that  this 
court  would  reverse  the  judgment  on  that  ground. 

It  was  error  to  exclude  the  questions  put  to  Sanford.  Tlie 
plaintiff  :had.  testified  <that  Sanford  had  said  to.  him  that  the 
borse  had  died,  and  that  they  would  give  him  another « horse  w<orjth 
$300,  or  $300  in  money,,  On  redirect  examination,  Sanford  wsis 
asked  whether  anything  was  said  to  plaintiff  about  paying  any 
money  for  the  horse  that  died,  and  whether  plaintiff  said  anything 
to  him  about  receiving  $300  for  the  dead  horse.  These  questions 
were  ruled  out,  and  defendant  .excepted.  .  These  was  ua  ground 
for  their  exclusion. 

It  was  error,  also,  to  exclude  the  question  to  the  witness  Skid- 
more.  This  witness  was  recalled,  and  stated  that  "  he  recollected 
more  vividly,"  matters  as  to  which  he  had  given  testimony.  II  o 
was  asked,  ^^From  what  facta.  y<»u  now  remember^  can  you  state 
positively  whether  JBerrian  accepted  that  horse  or. not}"  This 
qnestion  was  objected  to  and  excluded,  .and  defendant  excepted. 
No  special  ground  of  objection  was  assigned,,  and  .it. appears  to 
have  been  ruled  out  iox  general  ineoiApeteiK^y,  -:.  We  think  the 
rating  was  not  eorreot.     t 

We  are  not  disposed  to  pass  upon  ithe  question  whiether  the  find- 
ifigsof  the  referee  were  not  against  evidence4  The  witnesses  were 
before  him,  and  his  opportunities  to  judge  of  their  credibility,  were 
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such  as  the  printed  papers  do  not  afford  to  us.     There  mast  be  s 
Ytew  trial,  with  costs  to  abide  event. 

Danislb  and  Bbadt,  JJ.,  concurred. 

New  trial  ordered,  with  costs  to  abide  the  event 


JAMES  L.  HARWAY,  Respondbnt,  v.  THE  MAYOR,  ALDER- 1 
MEN  AND  COMMONALTY  OF  THE  CITY  OF  NEW 
YORK,  Appellants. 

3et-of — <2f  eatue  qf  aeUon  aaridng  from  tort — how  may  be  plead&d — Amgim  ^ 

cause  of  action. 

An  action  of  assumpsit  lies  for  money  obtained  by  oppression,  impositioD, 
extortion  or  deceit;  and  the  demand  for  the  money  so  obtained,  may  be  set  up  aa 
a  set-off  in  an  action  brought  by  the  party  against  whom  it  exists.  The  assignos 
of  such  party  takes  a  cause  of  action  subject  to  such  defense  of  set-off.  In  set- 
ling  off  a  cause  of  action,  in  form,  in  assumpsit,  but  arising  from  tari^  it  is  proper 
to  set  forth  the  fraud  and  collusion  upon  which  the  cause  of  action  depends. 

Appeal  from  an  order  of  the  Special  Term,  striking  ont  portions 
of  the  answer  alleging  fraud  and  collusion,  as  irrelevant  and  redun- 
dant. 

K  Ddafidd  SSmithj  Corporation  Oonnsel,  and  Jams9  O.  CarUr^ 
for  the  appellants. 

•/.  S,  Lawrence^  for  the  respondent. 

Davis,  P.  J. : 

The  plaintiff  in  this  action  sues  as  assignee  of  one  Berrian,  io 
recover  divers  large  accounts  against  the  city,  for  goods,  wares  and 
merchandise,  sold  and  delivered  to  the  defendant  by  said  Berrian. 
The  accounts,  and  the  indebtedness  thereon,  are  not  denied.  The 
sole  defense  set  up  by  the  answer,  is  a  set-off  of  an  alleged  indebt* 
edness  of  Berrian  to  the  defendant,  for  a  larger  amonnt  than 
plaintiff  claims.  The  indebtedness  is  alleged  to  be  for  large  sums 
of  money,  paid  by  the  defendant  to  Berrian,  in  amounts  and  at 
times  specified,  and  obtained  by  means  of  fraudulent  practices^  pre- 
tenses and  representatious,  by  said  Berrian,  in  collusion  with,  or  by 
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deception  of,  the  officers  of  defendant.  The  answer  avers  and  sets 
ont,  concisely  and  without  redundancy,  the  fraudulent  means  by 
which  the  money  is  alleged  to  have  been  obtained,  and  alleges 
that  the  same  was  received  by  Berrian,  to  and  for  the  use  of 
defendant.  It  is  well-settled  law,  that  ^'  if  one  man  has  obtained 
money  from  another,  through  the  medium  of  oppression,  imposi- 
tion, extortion  or  deceit,  such  money  is,  in  contemplation  of  law, 
money  received  for  the  use  of  the  injured  party;  it  is  not  the 
money  of  the  wrong-doer,  and  he  has  no  right  to  retain  it,  and  the 
]aw  therefore  implies  a  promise  from  him,  to  return  it  to  the  right- 
ful owner,  whose  title  to  it  cannot  be  destroyed  and  annulled  b}' 
the  fraudulent  and  unjust  dispossession.  The  tort  may  be  waived, 
and  an  action  brought  for  the  recovery  of  the  money,  upon  the 
implied  contract.*'  * 

The  cases  are  very  numerous  which  establish  that  an  action  of 
assumpsit,  at  common  law,  for  moneys  thus  obtained,  could  have 
been  brought  upon  the  implied  promise.  The  statute  f  declares 
what  demands  may  be  the  subject  of  set-off,  and  specially  names 
causes  of  action  arising  upon  contract,  express  or  implied  ,*  and 
wherever  assumpsit  will  lie  for  money  had  and  received,  the 
demand  therefor  maybe  set  off  in  an  action  of  assumpsit,  brought  bj'' 
the  party  against  whom  it  exists ;  and  the  assignee  of  such  party 
takes  the  cause  of  action,  subject  to  the  defense  of  set-off,  to  the 
aame  extent  as  it  existed  against  the  assignor..  1^ 

It  is  true,  the  defrauded  party  in  such  case  has  a  choice  of  reme- 
dies. He  may  pursue  the  person,  guilty  of  the  fraud  in  an  action 
of  tort  for  damages  sustained  by  the  injury,  or  waiving  that 
remedy,  he  may  treat  the  matter  as  simple  debt,  and  proceed  upon 
the  implied  contract  to  repay  the  money.  There  is  no  doubt, 
therefore,  that  upon  proofs  of  the  facts  alleged  in  the  answer  the 

*  GhArobers  v.  Lewis,  3  HUt.,  591 ;  Putnam  v. Wise,  1  Hill,  285, 240,  note ;  Neate 
T.  Harding,  6  Bxch.,  840. 

t2  B.  8.,  Edmonds'  ed.,  p.  865,  %  18. 

%  See  statute  above  cited ;  Whitcomb  v.  Williams,  4  Pickering,  228  ;  The  Duke 
de  Cadaval  v.  CoUins,  4  A.  &  E.,  858  ;  Byxbie  v.  Wood,  24  N.  T.,  607  ;  Selwyn's 
K.  P.,  7  Amer.  ed.,  82,  and  notes  ;  Chitty  on  Contracts,  10  Amer.  ed.,  704,  ei  teq.; 
Watte  V.  Leggett,  8  Cow.,  195 ;  aark  v.  Dutcher,  9  id.,  674;  Colt  v.  Stewart, 
60  K  Y.,  17;  Andrews  v.  Artisans*  Bank,  26  id.,  298;  Myers  v.  Davis,  22  id., 
489;  Martin  v.  KunzmuUer,  87  id.,  896. 
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defendant  will  be  eatitled  to  enforce  his  defense  of  qqIm^S  in  tkii 
action  to  the  extent  necessary  to  extinguish  the  demands  held  by 
the  plaintiff  as  assignee  of  Berrian.  The  answer  of  defendant,  it 
will  be. observed,  proceeds  altogether  upon  the  right  spriniging  out 
of  the  alleged  fraud.  It  claims  nothing,  except  upon  the  ground 
that  Berrian  obtained  the  excessive  payments,  by  fraudulent  pre- 
tenses and  practices.  The  allusion  tothe  city  officers  who  passed 
upon  and  paid  the.accounts,  is  not  made  for  the  purpose  of  averring 
mistake  as  a  distinctive  ground  of  claim,  but  to  aver  that  those 
ofiicers  were  deceived  by,  or  in  collusion  with,  Berrian's  alleged 
frauds.    It  will  bo  necessary  therefore,  on  the  trial  of  the    ac^tion, 

•  to  give  eviden'^e  of  and  satisfactorily  show  the  alleged  frauds,  in 
order  to  establish  the  basis  of  the  implied  promise  to  pay  back  the 
money  had  and  received;  and  a  jury  must  pass  upon  those  ques- 
tions. This  fact  does  not,  however,  change  the  nature  of  the 
alleged  defense,  which  is  all  the  while  a  mere  set-off  of  indebted- 
ness, arising  upon  an  implied  contract.  In  all  cases  of  implied  con- 
tracts, the  facts  upon  which  the  law  implies  the  contract  must  be 
made  to  appear  by  proof  or  admission ;  and  so,  in  this  case,  unless 

.  the  plaintiff  admits  the  alleged  indebtedness,  the  defendant  must 
proceed  to  prove  it,  which  can  only  be  done  by  proving  the  facts 
out  of  which  the  law  implies  it.  Hence,  it  is  no  ground  to 
exclude  a  set-off  upon  an  implied  contract,  that,  to  maintain  the 
implication  requires  evidence  satisfactorily  establishing  a  tortious 
or  fraudulent  transaction.  In  speaking  of  a  party's  right  to  assert 
his  claim  in  such  cases  as  a  contract  for  the  payment  of  money, 
the  books  speak  of  him  as>^  waiving  the  tort."  This  phrase  means 
no  more  than  that  by  treating  the  matter  as  a  contract,  he  waives 
his  right  to  pursue  it  as  a  tort  with  the  peculiar  remedies,  penalties 
and  consequences  belonging  to  it  in  that  character. 

He  by  no  means  waives  the  right  to  give  evidence  of  the  trans 
aetaon,.and  of.itBtrue  character,  iaorder  to  raise  the  implieation 
upon  which  his  demand  in  contract  must  rest,  for  that  would  be  to 
waive  all  remedy.  The  waiver  of  the  tort,  therefore,  is  simply  a 
declaration  that,  for  the-. purposes  of  redress,  the  party  elects  to 
treat  the  facts  as  establishing  an  implied  contract  which  he  may 

4 

enforce,  instead  of  an  injury  by  fraud  or  wfOng/for  the  oommittiii^ 
of  which  he  may  demand  damages,  compensato  y  X)r  exemplaiT*. 
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In  either  case,  the  facts  remain  the  same,  and  are  alike  the  subject 
of  proof,  and  the  basis  of  the  remedy,  except  as  to  snch  incidents 
as,. in  the  action  for  tort,  may  bring  in  the  elements  of  willful  or 
malicious  injury,  to  give  scope  for  larger  damages.  Under  tlie 
common  law  rules,  it  was  sufiicient  to  aver  the  indebtedness  in  tlie 
form  of  the  well-known  counts  of  indebitatus  assumpsit;  but  it 
would  also  have  been  proper  to  plead  by  special  declaration  in 
assumpsit,  alleging  the  fraudulent  ac^  and.  averring  the  indebted- 
ness arising  therefrom,  and  a  promise  to  pay. 

It  is  doubtful  whether,  under  the  Code,  the  former  of  these 
modes  should  be  allowed,  but  it  is  not  necessary  to  pass  upon  that 
question.  The  real  question  on  this  motion  is,  whether,  where 
facts  exist  upon  which  .the  law  implies  a  promise  (in  the  absence 
of  an  express  one),  to  repay  money  fraudulently  obtained,  it  is 
irrelevant,  in  a  pleading  under  the  Code,  to  set  up  the  facts 
which  must  be  proved,  and  aver  as  the  gravamen  of  action  tiie 
liability  and  promise  which  the  law  implies  from  them.  We 
are  of  opinion  that  it  is  not  irrelevant,  but  more  nearly  conforms 
to  the  spirit  and  requirement  of  the  Code,  and  is  the  wiser 
and  safer  course  of  pleading.  It  certaiply  is  no  detriment  to  the 
plaintiff,  but  rather  to  his  advantage  to  have  notice  in  advance  of 
the  precise  fietcts  he  will  be  called  upon  to  meet ;  and  where  the 
statement  is  made  by  complaint  or  answer  in  a  concise  form,  with- 
out redundancy  (which  means  vajn  repetition),  and  the  facts  stated 
are  such  as  are  essential  to  be  proved  on  the  trial,  to  constitute  a 
defense  or  action,  the  opposite  party  cannot  be  said  to  be  aggrieved 
thereby.* 

We  are  of  opinion  that  the  order,  striking  out  portions  of  the 
answer  as  irrelevant  and  redundant,  is  erroneous,  and  should  be 
reversed,  with  costs  of  this  aopeal,  and  the  motion  denied,  with  costs. 

Danibls  and  Brady,  JJ.,  concurred. 

Order  reversed,  with  costs. 

*  Code,  sec.  IdO,  and  see  Wait*s  snnotated  Oode,  page  398,  and  the  cases  cited 
in  notes. 

1(qts..— Tlie  case  of.  Japies  W.  Mills,  an  assignee  of  Daniel  Berrian  of  a  simUar 
elaim,  was  aigaed  with  the  above  cause.    Rep. 
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JOSEPH  a  WOODRUFF  and  ANarHBB,  Rbspondemts,  v. 

JOHN  LEONARD,  Appellant. 

PromiiMrjf  note — annplaint  in  aeUon  againtL  indoT$er — whai  muti  be  oUeqed  •»— 

(Jode^  §102 — Demurrer — wMn  notJHooioae, 

This  action  was  upon  a  promiasory  note  made  by  B.  &  M.,  payable  to  the  order 
of  the  plaintiffs,  and  indorsed  by  the  defendant  The  complaint  alleged  that  the 
pUdntifCs  were  the  owners  of  the  note,  and  "  that  the  defendant  indorsed  said 
note  at  the  time  of  the  making  thereof."  The  note  was  set  out  in  full,  but  a  copy 
of  the  indorsement  was  not  given.  The  defendant  demurred.  The  plaintiff 
moved  for  an  order  directing  judgment  for  them,  on  the  ground  tliat  the  demu^ 
rer  was  frivolous,  which  was  granted.  EM,  that  this  was  error;  that  b  order 
to  entitle  the  plaintiffs  to  recover,  it  was  necessary  for  them  to  allege  the  specitl 
circumstances  charging  the  defendant  as  first  Indorser,  to  rebut  the  presompUoa 
that  he  was  second  indorser. 

Appeal  from  a  judgment  entered  on  an  order  made  at  Special 
Term,  directing  judgment  for  the  plaintifiEs  on  the  ground  that  tlie 
demurrer  interpoeed  bj  the  defendant,  was  frivolous. 

The  facts  are  stated  in  the  opinion. 

Oeo.  W.  McAdamy  for  the  appellant. 

M.  P.  Stafford,  for  the  respondents. 

Dayis,  p.  J. : 

This  action  is  brought  against  defendant^  as  indorser  of  a  pro- 
missory note.  The  plaintiffs  allege,  ^^  that  on  or  about  the  20th  daj 
of  February,  1873,  the  plaintiffs,  for  a  good  and  valuable  oonside- 
ration,  became  the  owners  of  a  certain  negotiable  promissory  note, 
of  the  terms  and  tenor  following,  to  wit : 

«  $600.  "  Nbw  Yobk,  February  2Mh,  1873. 

^^  Six  months  after  date,  we  promise  to  paj  to  the  order  of 
Woodruff  &  Houston,  five  hundred  dollars,  at  Martin  &  Rnnysn'S) 
40  Wall  street,  with  seven  (7)  per  cent  interest  from  date.  Vaino 
Tttcdi  ved 

"  SIMMONS  &  MoFARl  UN." 
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That  the  defendant  indorsed  said  note,  at  the  time  of  the  making 
thereof. 

The  complaint  then  avers  presentation,  protest  and  notice,  and 
non-payment,  and  demands  judgment  for  the  amount  of  the  note, 
with  interest  and  costs.  The  defendant  demurred,  on  the  ground 
that  the  complaint  did  not  state  facts  sufiBcient  to  constitute  a  cause 
of  action  against  him.  The  court,  on  proper  application  at  Cham- 
bers, ordered  judgment  for  plaintiff,  on  the  ground  that  the 
demurrer  was  frivolous,  and  judgment  was  thereupon  entered,  from 
which  the  defendant  appeals.  It  seems  to  have  been  supposed 
that  the  complaint  was  good,  under  section  162  of  the  Code.  That 
section  provides,  that  in  an  action  ^'  founded  upon  an  instrument 
for  the  payment  of  money  only,  it  shall  be  sufficient  for  the  party 
to  ^ivo  a  copy  of  the  instrument,  and  state  that  there  is  due  to  him 
thereon,  from  the  adverse  party,  a  specified  smu  which  he  claims." 
But  the  complaint  is  not  framed  under  this  section.  The  action 
is  against  the  indorser  only,  and  the  instrument  on  which  it  is 
founded,  is  the  contract  of  indorsement  upon  the  note.  The  note 
is  set  forth,  but  no  copy  of  the  indorsement  is  .given.  In  tuat 
respect,  the  complaint  contains  only  the  averment  that  the 
defendant  indorsed  the  note,  without  setting  out  a  copy  of  the 
indorsement,  and  therefore  it  fails  to  comply  with  section  162. 
But  if  it  had  set  out  a  copy  of  the  indorsement,  in  hcBO  verba,  it 
would  probably  have  been  essential,  since  the  plaintiffs  are  payees 
of  the  note,  to  allege  the  special  circumstances  charging  the  defend- 
ant  as  first  indorser,  to  rebut  the  presumption  that  his  relation  to 
the  paper,  was  that  of  second  indorser.* 

The  case,  therefore,  presents  the  simple  question,  whether,  upon 
the  facts  averred,  the  plaintiffs  are  not  presumptively  the  first 
indorsers,  and  the  defendant  the  second  indorser,  so  that  it  is 
incumbent  on  the  plaintiflb  to  aver  the  facts  and  circumstances,  to 
overcome  the  legal  presumption,  and  entitle  them  to  sue  the 
defendant  as  indorser. 

In  Moore  v.  Oro88j  f  tliat  was  done,  and^  upon  the  facts  averred 
and  proved,  the  recovery  was  sustained.  In  Bacon  v.  Bumharn,  % 
it  was  not  done  either  by  averment  or  proof,  and  the  recovery  was 
reversed. 

♦  See  OonkUng  v.  Gandall,  1  Keyes,  828.     \  19  N.  T.,  327.      J  87  N.  T. ,  Wl 
HuK — Vol.  L  80 
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'  I&itfae  last  named  case,  Bacon,  J.,  said:  *^ The  note  ia  made  pay- 
able to  Sweezj,  or  his  order;  and  being  indorsed  by  the  defendant, 
the  legal  presumption  from  this  simple  fact  (nothing  appearing  to 
show  that  he  intended  to  assume  any  other  character),  is,  that  his 
responsibility  was  that  of  second  iudorser,  with  all  the  rights,  and 
sabfect  only  to  the  liabilities  of  that  position.  It  most  be  supposed, 
HI  the  absence 'of  any  proof  to  the  contrary,  Uiat,  perceiving 
the  name  of  the  payee  in  the  note,  he  indorsed  it  on  the  presump- 
tion that  the  name  of  such  payee,  to  whose  order  it  was  made  pay- 
able, would  also,  at  some  time,  appear  on  the  note;  for  only 
thus  would  it  become  negotiable."  The  authorities,  cited  by  him, 
are  Herrick  v.  Carman^  *  Seabury  v.  Hvngerfard^  f  £IUi  ▼. 
Brown^X  Moore  v.  Cro99 ;  §  and,  in  the  face  of  so  many  authorities, 
it  is  not  easy  to  say  that  the  demurrer  is  frivolous.  We  think  the 
order,  holding  the  deiuurrer  to  be  frivolous,  was  erroneous,  and 
that  the  judgment  based  thereon  must  be  reversed,  and  the  motion 
for  judgment  on  the  demurrer  denied. 

Daniels  and  Brady,  JJ.,  concurred. 

Judgment  reversed,  and  motion  denied. 


LOUISA  DOUAI  WEHLE,  RBSPONDiarr,  v.  JESSE  B. 
SPELMAN  AND  OTUEBS,  Appellants. 

Action  to  recover  the  damages  sustained  by  the  plaintiff  in  consequence  of  the 
unlawful  taking  of  her  property  by  the  defendants.  The  principal  dispute  was 
as  to  the  value  of  the  goods.  A  witness,  called  by  the  defendants,  was  aiked 
as  to  a  conversation  had.  by  hjm  with  Charles  Wehle,  the  brother  and  attocney 
of  the  plaintiff,  soon  after  the  taking  of  the  goods,  in  relation  to  the  amoont  of 
stock.  The  conversation  was  objected  to  by  the  plaintiff  and  excluded.  The 
defendants  then  offered  to  prove  that  the  witness  was  reflto«d  by  Mrs.  WeUe  to 
her  brother,  as  to  the  fact  of  how  many  goods  were  in  the  store,  whiidi  evidenos 
was  objected  to  by  the  plaintiff  and  ezoM^  HM,  that^  the  i^Jectioii  of  the 
evidence  was  error. 

•12  Johnson,  159.  \fb  Hill,  80.       |  6  Barb.,  982.         g  19  N.  Y.,  987 
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Appsal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
uew  trial,  made  upon  the  judge's  minutes. 

The  action  was  brought  to  recover  for  the  seizure  of  the  pro- 
perty of  the  plaintiff,  by  virtue  of  certain  attachments  which  were 
sabsequently  vacated  and  set  aside. 

Other  facts  appear  in  the  opinion. 

JfuUerton^  Knox  db  Croshyj  for  the  appellants. 
Charles  Wehle  and  Z.  H.  Rowan^  for  the  respondents. 

Davis,  P.  J. : 

There  is  little  or  no  difficulty  in  disposing  of  the  great  mass  of 
the  exceptions  taken  on  the  trial  of  this  case.  They  were  not  well 
taken.    But  as  to  one  of  them,  this  cannot  be  said. 

The  principal  question  litigated  on  the  trial,  was  the  actual  value 
of  the  goods  taken  from  plaintiff's  store.  On  the  part  of  the 
plaintiff,  the  value  was  claimed  to  have  been  $10,000  or  $12,000, 
while  the  defendants  insisted  that  the  value  was  below  $3,000.  In 
the  course  of  the  trial,  one  Orville  H.  Clapp,  who  was  a  member 
of  the  firm  of  Butler,  Broom  &  Clapp  (which  firm  were  a  part  of 
the  attaching  creditors,  though  not  parties  to  this  suit),  was  called 
and  examined  as  a  witness  on  behalf  of  defendants.  His  testimony 
chiefly  related  to  the  quantity  of  goods  tiie  plaintiff  had  in  her 
Btore,  and  their  value;  and  after  giving  his  opinion,  founded  on  his 
examination,  and  stating  a  conversation  with  plaintiff  on  that  sub- 
ject)  he  testified  that  about  a  week  afterward,  he  bad  a  ci^nversation 
with  Charles  Wehle,  in  pelatiou  ta  the  amount  of  stock  the  plaintiff 
had  on  hand.  Charles  Wehle,  it  already  appeared,  was  the  brother 
<^  plaintiff,  and  her  lawyer.  The  conversation  was  objected  to  by 
plaintiff,  and  excluded  by  Ae  court  The  defendants'  counsel  then 
offened  to-  show  that  tlie  witness  was  referred,  by  Mi-s.  Wehle  (the 
plaintiff),  "to  her  brother,  as  to  the  fact  of  how  many  goods  were  in 
the  store."  This  was  objected  to  by  plaintiff's  counsel,  and  the 
objection  was  sustaiifed  by  the  court,  and  defendants  excepted. 
Theevidenoe  offered  was <Mnnpetent.  If  it  had  ap{)eAred  that  the 
plaintiff  referred  the  witnesi^  to  Charles  Wehle,  for  the  purpose  of 
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getting  from  him,  information  on  the  subject  of  the  amount  of 
goods  in  the  store,  that  act  would  make  him  her  agent  for  the 
purpose  of  giving  such  information,  and  his  statements  made  when 
applied  to  under  such  reference  would  be  competent  evidence 
against  the  plakitiff,  so  far  as  they  related  to  that  subject. 

It  was  therefore  error  to  exclude  the  offer,  inasmuch  as  it  already 
appeared  by  the  preceding  question,  that  the  object  was  to  get  the 
statements  on  that  subject,  of  Charles  Wehle,  before  the  jury. 

What  would  have  been  their  effect  or  purport,  we  are  not  able 
to  see.  It  may  easily  be  conjectured  that  the  evidence,  if  given, 
would  have  been  of  little  or  no  importance,  but  that  it  would  have 
been  of  none  cannot  be  legally  seen.  The  defendants  had  the  right 
to  such  declarations  (if  they  iiret  proved  the  offer),  and  to  have 
the  jury  pass  upon  their  weight,  in  connection  with  the  other  testi- 
mony. They  related  to  the  principal  subject  of  controversy.  And 
we  cannot  see  that,  if  permitted  to  lay  the  proper  foundation,  the 
defendants  would  not  have  called  out  important  declarations  touch- 
ing the  quantity  of  the  goods,  and  affecting  materially  the  question 
of  value.  For  this  error,  the  judgment  must  be  reversed,  and  a  nev 
trial  ordered,  with  costs  to  abide  the  event. 

Daihelb  and  Br^ldt,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the 
event. 


EDWARD  a.  CLINCH,  Respondent,  v.  THE  SOUTH  SIDE 
RAILROAD  COMPANY  OF  LONG  ISLAND,  Appellant. 

Oifrporaiion—BeMiver  cf-^how  appoinM^  Chapter  161,  Law$  1870. 

The  provisions  of  chapter  151,  of  the  Laws  of  1870,  coTer  all  the  esses  men- 
tioned in  title  4,  chapter  8,  part  8,  of  the  Revised  Statutes,  providing  for  the 
appointment  of  a  receiver  of  a  oorpoTation  upon  the  petition  of  a  Judgmeat 
creditor,  after  execution  returned  unsatisfied;  and,  since  the  passage  of  said  set, 
the  remedies  therein  provided  must  be  pursued. 

The  plaintiff  recovered  a  Judgmenc  ags^ni>t  the  defendant,  upon  which  exeeo- 
tion  was  issued  and  returned  wholly  unsa^is^ed.  Upon  an  affidavit  showiag 
these  facts,  and  that  the  defendant  was  insolvent,  ht  tfa«n  ADplied,  upon  mntioa, 
eight  days*  notice  of  which  had  been  given,  for  an  order  a^poiatlruc  t  receivei   The 
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motion  was  granted,  and  a  received  appointed.  HM,  ttiat  tlie  proceedings  were 
imgular,  as  not  being  autliorized  by  section  8,  of  chapter  151,  Laws  1870,  and 
tbat  tlie  order  appointing  the  receiver  should  be  reversed. 

Appeal  from  an   order  made  at  Special  Term,  appointing  a 
receiver  of  the  defendant  corporation. 
The  facts  are  stated  in  the  opinion. 

Trcun/j  Oatlin  i£  BrodAeadj  for  the  appellant 

John  H.  Bergen^  for  the  respondent. 

DATiSy  P.  J. : 

The  plaintiff  in  this  action  brought  suit  against  the  defendant  in 
Kings,  and  recovered  judgment,  the  roll  whereof  was  filed  in 
Kings,  and  transcript  filed,  and  judgment  docketed,  in  Queens  and 
Suffolk  counties.  An  execution  in  due  form  was  issued  to  the 
sheriff  of  Suffolk  county,  and  by  him  duly  returned  wholly 
unsatisfied.  The  defendant's  railroad  runs  through  the  counties  of 
Kings,  Queens  and  Suffolk,  and  it  has  offices  and  stations  in  each 
of  those  counties.  Upon  an  affidavit,  showing  these  facts,  and  also 
that  the  railroad  company  is  insolvent,  the  plaintiff  applied,  npon 
motion  and  eight  days'  notice,  at  the  Special  Term  of  the  district, 
at  chambers,  for  an  order  appointing  a  receiver.  The  defendant 
appeared  and  opposed  such  motion,  and  read  on  the  hearing  an  affi- 
davit, showing  that  on  or  about  October  1st,  1872,  the  railroad 
company  was  mortgaged,  to  secure  a  million  dollars  of  its  bonds,  to 
trustees,  and  that  default  having  been  made  on  such  mortgage,  the 
trustees  have  taken  and  are  now  in  possession  of,  and  operating, 
said  railroad,  and  that  the  trustees  have  brought  an  action  to  fore- 
close the  mortgage,  which  action  was  commenced  before  notice  of 
this  motion  was  given,  and  is  still  pending. 

The  motion  of  the  plaintiff  wad  granted,  and  Edward  D.  Oale 
was  appointed  receiver,  and  from  the  order  appointing  sncfa 
receiver,  this  appeal  is  taken. 

Prior  to  the  act  of  1870,*  the  provisions  of  chapter  8,  part 
8,  title  4,  of  the  Revised  Statutes,  remained  in  full  force,  unaffected 

•  Chap.  161  Laws  of  1870,  p.  421. 
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>by  tha  Code.  They  were  expressly  excepted  from  the  operation 
of  the  Code,  by  section  471.  The  thirty-sixth  and  thirty-seventh 
sections  of  the  statute,*  provided  that  whenever  a  judgment 
At  Jaw,  or.  decree '  in  equity,  shall  be  obtained  against  aooipora- 
tion,  and  an  execution  issued  thereon,  shall  have*  been. returned 
unsatisfied,  upon  the  petition  of  the  person  obtaining  sach 
judgment  or  decree,  or  his  representatives,  the  Court  of  Chan- 
cery may  sequestrate  tlie  property  of  such  corporation,  and 
may  appoint  a  receiver  of  the  same,  and  that  upon  a  final  decree, 
on  any  such  petition,  the  court  shall  cause  a  just  and  fair  distribu- 
tion of  the  property  of  such  corporation,  and  of  the  proceeds 
tliereof,  to  be  made  among  the  fair  and  honest  creditors  of  such 
corporation,  in  proportion  to  their  debts,  etc. 

Tliese  sections  also  point  oat  the  mode  of  instituting  the  proceed- 
ings,  to  wit :  by  petition  of  the  judgment  creditor ;  and  they  provide 
Bubstantially  for  a  formal  suit  in  equity,  to  be  commenced  by  peti- 
tion, and  terminated  by  a  final  decree  upon  hearing,aBd  adjndieatioo. 

Whether  an  affidavit  and  notice  of  motion,  such  as  were  pre- 
sented in  this  case,  would  have  been  deemed  a  safficieot  eonformity 
to  the  statute,  need  not  be  determined,  because  it  seems  clear  that 
the  mode  of  proceeding  pointed  out  by  the  statute,  has  been  sap^^ 
seded  by  the  new  mode  indicated  by  the  act  of  1870. 

Section  3  of  that  act,  declares  Uiat  the  receiver  of  the  property 
of  a  corporation,  can  be  appointed  only  by  the  Suprenae  Court,  in  a 
civil  action,  and  in  one  of  the  following  cases,  npon  at  least  eight 
days'  notice  of  the  application  therefor,  to  the  proper  officers  of 
such  corporation :  *'  1.  In  a  civil  action  brougat  by  a  Judgment  credi- 
tor of  the  corporation,  or  his  representatives,  afker  execution  has 
been  issued  upon  such  judgment,*  and  returned  unsatisfied,  in  whole 
or  in  part." 

'^  5th.  In  tlid  cases  specifically  mentioned  in  jtit)e  4,  chapter  8, 
part  3  of  the  Eevised  Statutes." 

The  provisions  of  the  act  of  1870,  clearly  cover  all  the  cases  men- 
tioned in  the  statute  above  referred  to ;  and  there  seeraa  to  be  no 
reason  to  doubt  that  the  remedies  given  by  the  statute,  and  espe- 
cially those  named  in  the  thirty-sixth  and  thirty-seventh  seetioiiSi 

*2R.S.,  Edm.  ed.,  p.  i83. 
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most  now  be  pursued  by  a  civil  action,  instead  of  by  petition,  as 
provided  for  in  the  former  statute.  This  change  is  substantial  and 
important.  It  substitutes  a  new  form  of  procedure,  which  is 
exclusive  of  all  pre-existing  modes. 

We  are  not  at  a  loss  to  ascertain  what  a  civil  action'  is,  for  that 
is  something  distinctly  defined  by  law,  as  distingnished  from  a 
special  proceeding ;  *  and  section  471  of  the  Code  declares  that 
where  a  civil  action  shall  be  brought,  such  action  shall  be  conducted 
in  conformity  to  this  act. 

Whether  an  affidavit,  made  in  the  original  action  in  which  the 
judgment  was  recovered,  with  notice  of  a  motion  for  the  appoint- 
ment of  a  receive  fbunded  thereon,  would  have  been  sufficient 
before  the  act  of  1870  or  not,  it  is  clear  that  it  is  not  the  commence- 
ment of  a  civil  action,  within  the  requirements  of  the  act  of  1870. 
Tne  proceedings  were,  therefore,  irregular,  and  the  order  based 
thereon  was  improvidently  granted,  f 

The  order  appealed  from  should  be  reversed,  with  costs. 


Daniels  and  Bbadt,  JJ.,  concurred. 
Order  reversed,  with  costs. 


THE  BUCHANAN  FAKM  OIL  COMPANY  Respondekt, 
V.  GEORGE  WOODMAN  and  THOMAS  EVANS, 
Appellants. 

Order  ^  arreti^^^Ftdueiarif  eapacUn^^^FraxtdvlmU  eofupira£iif-'-uhenmutibe 

iet  out  in  eompUofiL 

The  complaint  alleged :  "That  at  varioiis  dates  between  September'  17, 1870, 
and  March  90,  1878,  the  plaintiff  deposited  with  the  defendants,  as  its  bankers, 
rarious  snms  of  money,  which  said  deposits,. on  the  said  20th  day  of  March, 
1878,  after  dedacting  all  credits  due  to  said  defendants,  amounted  in  the  aggre- 
gate to  the  sum  of  $29,600,  leaving  the  defendants,  on  said  last  mentioned  day, 
indebted  to  the  plaintiff  in  the  aforesaid  sum  and  interest."  That  the  pTalntltf 
had,  fllDce  the  add  sum  became  due,  demanded  payment  thereof  from  the  defend* 
ants,  who  reftised  to  pay  the  same^  and  that  no  part  thereof  had  been  -paid. 

*See  Cbde;  gf;  2,  8,4, 5,  6. 

t  Bee  City  of  Rochester  ▼.  Bronson,  41  How.,  78;  Bangs  v.  Mcintosh,  28  Barb. 
591;  6  Paige,  482;  10  id.,  200;  Mann  y.  Pentz,  8  N.  T.,  IXfk 
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jBM,  That  these  all^pitionB  showed  oiily  a  cause  of  action  arifling  upon  con* 
tract,  and  that  there  was  no  averment  from  which  it  would  be  justly  mferred 
that  the  indebtedness  sued  for,  was  for  money  received  in  **  a  fiduciary  capacity," 
within  the  meaning  of  the  Code. 

The  affidavits  used  by  the  plaintiff  on  a  motion  for  an  order  of  arrest,  contsined 
allegations  tending  to  show  a  fraudulent  conspiracy  between  Rose,  the  plaintiff's 
treasurer,  and  defendants,  to  get  into  the  possession  of  defendants  the  money  of 
plaintiff,  so  tliat  Rose  could  use  the  same  by  defendants*  aid  and  connivaiice,  in 
his  individual  stock  speculations.  Held^  that  an  action  to  recover  for  such 
fraudulent  acts,  could  only  be  maintained  upon  a  complaint  chai^ng  the  alleged 
fraud  and  conspiracy ;  that  such  a  cause  of  action  was  inconsistent  with  the 
cause  set  forth  in  the  complaint,  and  that  an  order  of  arrest  in  this  action  could 
not  be  sustained. 

Appeal  from  an  order  of  the  Special  Term,  denying  a  motion 
to  vacate  an  order  of  arrest.    The  facts  are  stated  in  the  opinion. 

J^.  R.  Sherman^  for  the  appellants. 
J.  H.  Watsouj  for  the  respondent. 

Davis,  i*.  J. : 

The  complaint  in  this  action  alleges,  "that  at  various  dates 
between  September  17th,  1870,  and  March  20th,  1878,  the  plaintiff 
deposited  with  the  defendants,  as  its  bankers,  various  sums  of 
money,  which  said  deposits,  on  the  said  20th  day  of  March,  1873, 
after  deducting  all  credits  due  to  said  defendants,  amounted  in  the 
aggregate  to  the  sum  of  twenty-nine  thousand  live  hundred  dollars, 
leaving  the  defendants,  on  said  last-mentioned  day,  indebted  to  the 
plaintiff  in  the  aforesaid  sum  and  interest."  '^  That  the  plaintiff 
hasi  since  the  said  sum  became  due,  demanded  payment  thereof 
from  the  defendants,  but  the  defendants  refuse  to  pay  the  same, 
and  no  part  thereof  has  been  paid ;  wherefore  plaintiff  demands 
judgment  against  the  defendants,  for  twenty-nine  thousand,  five 
hundred  dollars,  and  interest  from  March  20,  1873." 

These  allegations  fail  to  show  anything  more  than  a  cause  of 
action  arising  upon  contract  for  moneys  had  and  received;  and 
there  is  no  averment,  from  which  a  just  inference  can  be  taken, 
that  the  indebtedness  sued  for,  is  for  money  received  in  a  '^  fidn- 
ciary  capacity,"  within  the  meaning  of  the  Code.  The  moneyB 
are  alleged  to  have  been  deposited  with  defendants  as  the  bankers 
of  plaintiff,  and  the  indebtedness  is  stated  as  the  balance  of  a  cur- 
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rent  acconnt,  ranning  through  a  period  of  two  and  a  half  years. 
The  fair  inference  from  the  complaint  is,  that  the  moneys  were 
deposited  from  time  to  time  in  the  coarse  of  ordinary  banking 
business,  subject  to  checks  at  sight,  and  that  it  was  neither  intended 
nor  supposed  that  the  funds  deposited  were  to  be  held  in  t^'ust, 
bat  that  the  same  were  to  be  used,  as  customary  with  banks  and 
bankers  under  such  circumstances,  in  the  usual  course  of  their 
bosiness.  In  such  case,  the  relation  is  that  of  debtor  and  creditor, 
and  not  that  of  trustee  and  cestui  qtce  trust  The  credit  is  given  to 
the  pecuniary  responsibility  of  the  banker,  and  not  to  his  personal 
integrity,  and  the  deposit  becomes  the  property  of  the  recipient, 
to  be  paid  for  on  demand  as  a  debt  due  and  payable  upon  the 
checks  of  the  depositor. 

The  right  of  arrest,  ander  section  179  of  the  Oode,  does  not,  in 
such  a  case,  exist  or  arise  as  a  part  of  the  cause  of  action. "^  *'  The 
test  is  whether  the  specified  moneys  ought  in  good  faith  to  hayo 
been  kept  and  paid  over,  or  whether  the  agent  had  a  right  to  use 
the  money,  "f 

Under  the  complaint,  in  this  case,  the  plaintiff  will,  at  the  trial, 
make  out  his  cause  of  action  by  producing  the  accounts  rendered 
(as  described  in  the  afBdavits),  and  no  question  of  tortious  conver- 
sion can  properly  arise  on  the  complaint. 

Nor  do  the  aflSdavits  tend  to  establish  any  fiduciary  relation 
between  the  parties,  within  the  meaning  of  the  section  of  the  Code 
above  cited.  They  may  be  said,  perhaps,  to  show  that  Rose,  the 
treasurer  of  plaintiffs,  transferred  his  account,  as  treasurer,  from 
the  Ninth  National  Bank  to  the  defendants,  for  his  private  con- 
venience, and  that  defendants  knew  of  that  purpose;  but  they 
show  that  the  deposits  were  received  by  defendants,  as  bankers,  and 
so  kept  and  continued  till  the  balance  was  struck  and  counter- 
balanced, by  conveying  the  same  to  the  account  of  W.  W.  Hose,  as  a 
credit  against  his  individual  indebtedness.  The  question  at  the 
trial  may  be,  whether  the  defendants  had  any  right  to  balance  the 
account  by  such  a  debit;  but  that  question  does  not  involve  any 
fidnciary  relation. 

•McBumey  V.  Martin,  6  Robt,  602;  Ooodrich  v.  Dunbar,  17 Barb.,  644;  Bcfand- 
der  V.  Shlels,  17  How.,  420;  Bussing  ▼.  Tbompaon,  16  How.  Pr.,  07. 
t  Bton  V.  King,  8  How.  Pr.,  208. 
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Bunning  through  the  aiSdavits  on  the  plaintiff's  part,  are  allegft* 
tions  tending  to  show  a  frandnlent  conspiracy  between  Rose,  the 
plaintiff's  treasurer,  and  defendants,  to  get  into  the  possession  of 
defendants,  the  moneys  of  plaintiffs,  so  that  Rose  could  use  die 
Bame,  by  defendants'  aid  and  connivance,  in  his  individual  stock 
Bpeculations.  That  snch  a  fraudulent  conspiracy  might  give  to 
])laintiff  a  cause  of  action  against  any  or  all  the  parties  implicated 
in  it,  need  not  be  controverted ;  but  snch  an  action  must  be  main- 
tained upon  a  complaint  charging  the  alleged  frands  and  con* 
spiracy,  and  presenting  to  defendants  the  opportunity  to  tske 
issue  and  have  a  trial  by  jury  upon  the  fact  of  their  guilt  or  inno- 
cence. Undoubtedly,  suck  a  complaint  would  present  a  case  in 
which  the  right  of  arrest  would  be  involved  in  the  cause  of  action. 
But,  under  the  present  complaint,  no  such  issue  is  tendered  or  tri- 
able ;  nor  could  it  arise — except,  possibly,  as  an  incidental  question 
affecting  the  alleged  right  of  defendants  to  debit  the  account  of 
Rose,  as  treasurer,  with  the  balance  due  on  his  individual  account 
It  is  not  at  all  material  to  the  question,  whether  the  money  was 
received  in  a  fiduciary  capacity ;  and  it  is  not  averred  in  the  com- 
plaint that  the  defendants  received  it  tortiously,  and  are  liable  in 
an  action  for  such  a  wrong.  The  cause  of  action,  assuming  it  to 
exist  for  fraudulent  conspiracy,  alleged,  or  attempted  to  be,  in  the 
affidavits,  is  not  consistent  with  the  cause  set  forth  in  the  com- 
plaint, and  therefore  the  order  of  arrest  in  this  action  caanot  be 
sustained.  * 

The  order  of  arrest  should  therefore  have  been  vacated.  The 
order  appealed  from  is  reversed,  with  ton  dollars  costs  of  the  appeal, 
and  the  motion  to  discharge  the  order  of  arrest  is  granted,  with 
ten  dollars  costs. 

Danibls  and  Bbadt,  JJ.,  concurred. 

Order  reversed,  with  costs. 
•7  Abb.  Pr.,  171;   Wickes  v.  Harmon,  Id  Abb.  Pr.,  476;   B.  a,  9i  Eow.Tt^ 
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THE  HOME   INSURANCE   COMPANY,   Plaintiff,  v. 
WILLIAM  WATSON  akd  anothkb,  Dbfendants. 

AtUuhmerU — bond — eondderaUon  <tf. 

Certain  moneys  owing  by  tlie  plaintiff  to  one  Campbell,  had  been  attached  by 
the  sheriff,  in  a  suit  brought  by  J.  and  D.  Carolin  against  said  Campbell.  Judg- 
ment having  been  recovered  in  this  suit,  the  plaintiff  refused  to  pay  over  ilie 
money  unless  it  was  indemnified.  A  bond  was  accordingly  executed  by  the 
defendants,  conditioned  to  'indemnify,  save,  defend  and  keep  liannless  the  said 
Home  Insurance  Company  from  and  against  the  chiims  of  the  said  James  1\ 
Campbell,  and  of  all  other  persons  claiming  or  to  claim  the  said  moneys  so  paid 
by  tlie  said  insurance  company  to  said  sheriff,  and  of  and  from  all  costs,  dama- 
ges and  expenses  that  shall  or  may  happen  or  arise  therefrom';"  and  the  money 
was  paid  to  the  sheriff.  Campbell  subsequently  sued  the  insurance  company  for 
the  money,  and  was  defeated,  and  Judgment  rendered  against  him,  the  cohu 
and  expenses  of  the  company,  in  such  suit,  being  |2,887.91  ;  Campbell,  being 
insolvent,  this  suit  was  brought  upon  the  bond  to  recover  said  amount.  HeUl^ 
that  defendants  were  not  liable  ;  that  as  to  the  claim  of  Campbell,  it  was 
established  by  the  Judgment  of  the  court,  in  which  he  sought  to  enforce  it,  that 
no  bad  none;  and  that  the  costs,  damages  and  expenses  included  in  the  Judg- 
ment, did  not  arise  because  of  any  Just  and  lawful  claim,  but  from  the  false 
assertion  of  one  against  which  Xh<^  covenant  was  not  intended  to  indemnify. 

Quere^  whether  the  bond  was  not  void  for  want  of  consideration,  as  it  was  tlie 
duty  of  the  insurance  company  to  pay  over  the  money  to  the  sheriff  upon  the 
recovery  of  the  Judgment  in  the  attachment  suit. 

ChambarUdn  v.  BOIer  (18  N.  Y.,  US)  distinguished 

CoNTROvEBST  sabmittcd  withont  action,  under  section  372,  of  the 
Code  of  Procedure. 
The  facts  are  stated  in  the  opinion. 

Thomas  H.  Ilvbhwrdy  for  the  plaintiff. 

M.  JSoUm^  for  the  defendants* 

Dayib,  p.  J. : 

The  question  in  this  case  arises  upon  a  bond  executed  by  the 
defendants  as  sureties. 

Tlie  sheriff  of  the  city  and  county  of  New  York  had  attached 
certain  moneys,  owing  by  the  plaintiff  to  one  James  T.  Campbell| 
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a  resident  of  Sooth  Carolina,  in  a  sait  in  the  Supreme  Court  oi 
this  State,  brought  bj  James  and  Dennis  Carolin  against  said 
Campbell.  The  regularity  of  the  proceedings  on  the  attachment 
is  conceded.     The  indebtedness  to  Campbell  is  also  admitted. 

Jndgment  had  been  dnlj  recovered  in  the  attachment  snit 
Against  Campbell,  and  execution  duly  issued.  The  sheriff  on  the 
execution  demanded  the  attached  moneys.  The  plaintiff  refused 
to  pay  the  same  to  him  unless  indemnified.  The  defendants  there- 
upon executed  the  bond  upon  which  the  question  now  subuiitted 
arises,  conditioned  to  ^'indemnify,  save,  defend  and  keep  harmless, 
the  said  Home  Insurance  Company,  from  and  againat  the  claims 
of  the  said  James  T.  Campbell,  and  of  all  other  persons  claimiDg, 
or  to  claim,  the  said  moneys,  so  paid  by  the  said  insurance  com- 
pany to  said  sheriff,  and  of  and  from  all  costs,  damages  and 
expenses  that  shall  or  may  happen  or  arise  therefrom."  Upon  Uie 
execution  of  this  bond,  the  insurance  company  paid  over  the 
attached  indebtedness  to  the  sheriff,  who  proceeded  to  apply  the 
same  to  the  execution  and  judgment.  Afterward,  Campbell  sued 
the  Home  Insurance  Company  in  the  city  of  Charleston,  to 
recover  the  same  indebtedness.  The  company  set  up  in  defense, 
the  suit  in  New  York,  the  attachment  and  judgment,  and  the  pay- 
ment of  the  indebtedness  to  the  sheriff;  and,  on  this  defense,  suc- 
cessfully defeated  the  claim  of  Campbell,  and  recovered  judgment 
against  him,  but  were  unable  to  collect  their  costs,  Campbell  hav- 
ing become  insolvent.  The  company  incurred  expenses  in  defending 
the  suit  of  Campbell,  to  the  amount  of  $2,337.91,  which  are  admit- 
ted by  the  statement,  to  have  been  reasonable  and  proper.  The 
question  presented,  is,  whether  the  plaintiffs  are  entitled  to  recover 
upon  these  facts,  of  the  defendants,  the  amount  of  the  penalty 
of  their  bond. 

It  is  insisted,  first,  that  the  bond  is  without  consideration.  At 
common  law,  the  seal  imports  a  consideration ;  but,  under  our 
statute,  the  question  of  actual  consideration  is  an  open  one,  subject 
to  the  same  inquiry  and  defense  as  if  the  instrument  were  a  simple 
contract.* 

And  the  admission  in  the  statement,  that  there  was  no  otlier  con- 
sideration for  the  bond  than  the  forbearance  to  defend  an  action  to 

•2  R.  S.,  407,  sec.  77. 
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recover  the  attached  debt,  and  the  payment,  without  suit  or  delay, 
of  60  much  thereof  as  would  satisfy  the  judgment,  brings  the 
question  whether  the  consideration  was  good  and  sufficient  directly 
before  the  court.  There  is  no  doubt,  upon  the  facts  admitted  by 
the  statements,  that  the  sheriff  was  entitled  to  collect  the  attachett 
indebtedness,  and  to  receive  at  once  from  the  company,  so  much 
of  the  money  owing  thereon,  as  would  extinguish  the  judgment 
and  his  lawful  charges.  The  company  had  no  lawful  right  to 
refuse  to  pay  it  to  him.  There  was  no  controversy  whatever  as  to 
the  regularity  of  the  attachment  and  judgment,  nor  as  to  tho 
indebtedness  to  the  judgment  debtor ;  and  these  facts  wei*e  not 
only  undisputed  at  that  time,  but  their  existence  was  subsequently 
established  by  the  result  of  the  suit  in  South  Carolina.  The 
attachment  and  judgment  were  a  complete  justification  and  defense 
of  the  company^s  making  the  payment  to  the  sheriff;  and,  indeed, 
the  sheriff  had  become  the  assignee  and  owner,  by  operation  of 
law,  of  so  much  of  the  indebtedness  to  Campbell  as  was  paid  to 
him. 

The  company,  in  making  the  payment,  did  nothing  more  than 
the  law,  at  the  suit  of  the  sheriff,  would  have  compelled  them  to 
do ;  and  the  sheriff  would  have  been  awarded  costs  by  the  law,  as 
his  indemnity  for  the  delay  and  the  expense  of  the  suit.  It  may 
well  be  doubted  whether  the  bond  is  not  without  lawful  considera- 
tion ;  but,  in  the  view  we  take  of  its  condition,  it  is  not  necessary 
to  determine  that  question. 

No  claim  appears  to  have  been  made  to  the  money  by  any  per- 
son except  Campbell,  the  judgment  debtor.  Upon  the  facts, 
before  us,  the  bond  ^ust  be  deemed  an  indemnity  against  his 
daim.  He  is  shown  by  the  result  to  have  had  no  claim,  and  it  is 
established  that  his  suit  for  the  indebtedness  was  nothing  but  a  false 
clamor,  which  has  been  proved  to  have  been  groundless,  by  the  judg- 
ment of  the  court  in  which  he  sought  to  enforce  it  So  far,  therefore, 
as  relates  to  indemnity  against  Campbell's  claim,  there  has  been  no 
breach  of  the  covenant,  for  no  claim  has  been  established,  and 
none  existed  which  could  have  been  established.  But  the  con- 
dition is  not  only  to  indemnify  against  any  claim  of  Campbell,  but 
against  all  costs,  damages  and  expenses  which  the  plaintiff  might 
Buffer  by  reason  of  his  claim.    This  is  to  be  construed  in  con 
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BOimnce  with  the  principal  object  of  the  indemnity,  whicli  was  the 
claim  itself.  Where  that  is  shown  not  to  have  existed  at  all,  the 
costs,  damages  and  expenses  cannot  be  said  to  have  arisen  because 
of  any  jnst  and  lawful  claim,  bat  because  of  the  false  asser- 
tion  of  one.  The  covenant  is  not  to  indemnify  against  false 
and  unlawful  assertions  of  Campbell,  or  of  the  whole  world, 
to  the  indebtedness  of  the  company,  but  in  substance  is  to 
indemnify  the  company  in  paying  the  money  to  the  sheriff,  if  it 
shall  turn  out  tliat  Campbell,  or  anybody  else,  shall  establish  a 
better  title,  and  compel  the  payment  to  him ;  and  in  that  event, 
not  only  to  make  good  to  the  company  the  amount  paid  to  the 
blieriff,  but  also  all  costs,  charges  and  expenses,  to  which  it  shall  be 
subjected  by  reason  of  the  superior  title. 

Begarding  this  as  the  true  construction  of  the  condition  of  the 
bond,  there  has  been  no  breach  of  it,  entitling  the  plaintiff  to  recover, 
and  hence  the  defendants  are  entitled  to  judgment,  with  costs. 

Chamberlain  v.  Beller  *  was  upon  a  bond  to  the  sheriff,  under 
the  statute.  The  sheriff's  jury  having  been  waived,  the  court 
held  that  the  bond  was  within  the  statute  notwithstanding:  the 
waiver ;  and  its  effect  was  therefore  to  compel  the  sheriff  to  proceed 
where  he  would  not  at  law  have  been  obliged  to  act ;  the  verdict 
which  was  assumed  by  the  waiver  being  his  protection  for  refas* 
ing  to  proceed  until  the  bond  should  be  given.  We  do  not  con- 
sider that  case  to  be  in  point. 

Judgment  is  therefore  ordered  for  the  defendants,  with  costs. 

Bbadt  and  Daniels,  JJ.,  concurred. 

Judgment  ordered  for  the  defendants,  with  costa. 

•18N.  Y.,  115,  p.ll«. 
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ISIDORE  MOSSELMAN  and  CONSTANT  POELAEBT, 
Tbustebs  of  the  Estate  of  SICHEL  &  COMPANY,  Appel- 
LAHTs^  i;.  MEYER  CAEN,  RESPOJcmENT. 

Complaint  — failure  to  ihaw  title  to  md^feet^matter  of  action — u>?un  objection  may  he 
taken  —  Tnutea  appoijited  under  foreign  bankrupt  law — rightu  of  in  this  State, 

A  complamt  most  always  show  title  in  the  plaintiffs  of  the  subject-matte r 
of  the  action,  or  such  an  interest  therein  as  indicates  them  to  be  proper  parties 
to  the  litigation  ;  otherwise  it  fails  to  state  facts  sufficient  to  constitute  a  cause  of 
action  in  favor  of  plaintiffs  against  defendant.  This  objection  may  be  taken  at 
the  trial,  and  need  not  be  raised  by  demurrer. 

The  courts  of  this  State  will  not  recognize  or  enforce  a  right  of  title  acquired 
under  foreign  bankrupt  laws,  or  foreign  bankrupt  proceedhags,  so  far  as  affects 
property  within  their  jurisdiction,  or  demands  against  residents  of  this  State. 
There  is  no  distinction,  in  this  respect,  between  cases  of  voluntary  and  of  involun- 
tary bankruptcy. 

The  plaintiflb  were  trustees  in  bankruptcy  of  the  firm  of  Sichel  &  Co.,  the 
membeiB  of  wliich  firm  were  residents,  and  subject  to  the  laws,  of  the  kingdom 
of  Belgium,  and  were  adjudged  bankrupts  in  proper  proceedings  for  that  purpose 
in  the  Tribunal  of  Commerce,  of  the  city  of  Brussels.  As  such  trustees  they  claim 
to  recover  the  value  of  certain  property  alleged  to  have  been  fraudulently  obtained 
from  the  said  bankrupts.  At  the  trial  the  plaintiffs  were  nonsuited.  HM,  that 
this  was  proper,  as  tlie  complaint  did  not  state  facts  sufficient  to- constitute  a  cause 
of  action. 

Appeal  from  a  jadgment  in  favor  of  the  defendant,  entered  upon 
an  order  diBmissing  the  plaintiffs'  complaint  herein.  The  &ct8  are 
stated  in  the  opinion. 

Another  controversy  between  these  same  parties,  in  relation  to 
the  same  property,  has  already  been  passed  upon  b}^  the  court,  and 
ia  reported  in  34  Barbour,  page  66. 

Malcolm  Campbell  and  John  B.  Fogerty^  for  the  appellant,  cited 
FvWm  Im,  Co.  v.  BaJdwrn  (87  N.  Y.,  648) ;  PatcMn  v.  Feck  (38 
id.,  39);  DonneU  v.  Walah  (83  id.,  44);  BoNnfia  v.  Wells  {18 
Abb.,  191) ;  Zee  v.  Wil&se  (27  How.,  341) ;  jEUton  v.  Baloom  (38 
ia.,  80) ;  ffoyt  v.  Thomson  (1  Seld.,  320) ;  Johnson  v.  Eunt  (23 
.Wend.,  87);  Abraham  v.  PUstoro  (3  id.,  368);  Story  Conflict  of 
Laws  (§  419). 
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Lewis  Sanders  and  Oeorge  N.  Sanders^  for  the  respondent,  cited 
WiUitts  V.  WaUe  (25  K  Y.,  686) ;  Baldwin  v.  Hale  (1  Wall.,  223); 
Kelley  v.  Drurj/  (9  Allen,  27) ;  De  WiU  v.  Chandler  (11  Abb.,  472). 

Davis,  P.  J. : 

On  the  trial  of  this  case,  the  plaintiffs  offered  to  prove  all  the 
facts  alleged  in  the  complaint ;  to  which  the  defendant's  connsel 
objected  on  the  ground  that  the  plaintiffs  claiming  as  foreign 
trustees  appointed  by  a  foreign  court,  had  no  right  to  maintain 
this  action ;  which  objection  was  sustained.  Plaintiffs  excepted. 
Subsequently  the  defendant  moved  to  dismiss  the  complaint,  on 
the  ground  that  it  did  not  contain  facts  sufficient  to  constitute 
a  cause  of  action.  The  court  granted  the  motion  and  dismissed 
the  complaint,  to  which  plaintiff  excepted. 

It  is  obvious  that  the  only  point  determined  by  the  court  below 
was  that  raised  by  the  specific  objection,  to  wit :  that  the  trustees 
in  this  case  have  no  right  to  maintain  the  action.  It  would  not  be 
right  therefore,  if  this  court  deemed  the  other  grounds  bow 
asserted  by  the  counsel  for  the  respondent,  to  be  well  taken,  to 
affirm  the  judgment  upon  them,  because  if  they  had  been  put 
forward  in  the  court  below,  it  does  not  appear  that  amendments  of 
the  complaint,  sufficient  to  have  obviated  such  objections^  would 
not  have  been  allowed. 

It  is  true,  as  insisted  by  appellants'  counsel,  that  the  point  on 
which  the  court  disposed  of  the  case,  might  properly  have  been 
taken  by  demurrer ;  but  it  was  not  of  the  class  that  is  to  be  deemed 
to  have  been  waived  unless  so  taken.*  A  complaint  must  always 
show  title  in  the  plaintiffi,  of  the  subject-matter  of  the  action,  or 
such  an  interest  therein  as  indicates  them  to  be  proper  parties  to 
the  litigation ;  otherwise  it  fails  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action  in  favor  of  plaintiffs  against  defendant.f 

These  cases  hold,  substantially,  that  a  failure  to  show  in  the 
complaint,  the  title  or  interest  above  suggested,  leaves  snch  com- 
plaint open  to  the  objection  that  it  does  not  state  facts  aofficient 
to  constitute  a  cause  of  action,  and  that  the  objection  on  that 

*  Code,  sec.  148. 

f  Davis  y.  The  Mayor  of  New  York,  14  N.  T.,  page  506;  Qieene  v.  Bnd[,  10 
Abb.,  43;  De  WiU  y.  Chandler,  11  id.,  459. 
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groand  insky  be  raised  at  the  trial  as  well  as  by  demurrer.  The 
plaintiffs  show  themselves,  by  the  averments  of  the  complaint,  to 
be  trustees  in  bankruptoy  of  the  firm  of  Sichel  &  Company.  The 
members  of  that  firm  were  residents  of  and  subject  to  the  laws  of 
the  kingdom  of  Belgium,  and  were  adjudged  bankrupts  in  proper 
proceedings  for  that  purpose  in  the  Tribunal  of  Commerce  of  the 
city  of  Brussels.  As  such  trustees,  the  plaintiffs  claim  to  recover 
the  value  of  property  alleged  to  have  been  fraudulently  and  tor tiously 
obtained  from  said  bankrupts.  It  is  not  distinctly  averred  whether 
the  bankruptcy  of  Sichel  &  Co.  was  volutitary  or  involuntary  (in 
the  sense  in  wliich  those  terms  are  used  in  the  courts  of  bankruptcy 
of  the  United  States),  but  it  is  assumed  by  the  appellants  that  they 
were  voluntary  bankrupts. 

Tt  seems  to  be  the  settled  law  of  this  State  that  our  courts  will 
not  recognize  or  enforce  a  right  or  title  acquired  under  foreign 
bankrupt  law  or  foreign  bankrupt  proceedings,  so  far  as  affects 
property  within  their  jurisdiction,  or  demands  against  residents  of 
the  State.*  The  distinction  between  cases  of  voluntary  and  invol- 
untary bankruptcy  does  not  seem  to  have  been  considered  import- 
ant; perhaps  because  in  either  case  the  transfer  of  title  is  by 
operation  of  law  or  by  adjudication  of  the  courts.  We  feel  bound 
by  the  rule  laid  down  in  the  various  cases,  and  if  any  such  distinc^ 
tion  as  that  relied  upon  by  the  appellants  is  to  be  made,  it  should 
come  from  the  court  of  last  resort,  upon  whose  authority  it  will  be 
final.    The  judgment  should  be  affirmed. 

Brady  and  Daniels,  JJ.,  oonourred. 

Judgment  affirmed. 

*See  Mosselman  v.  Gaen,  84  Barb.,  86;  Abraham  v.  Plestoro,  8  Wend., 
588;  JohnBon  v.  Hunt,  28  id.,  87;  Holmes  v.  Remsen,  30  John.,  229;  Wil- 
ntts  V.  Waite,  25  N.  T.,  677;  Hoyt  v.  Thompson,  19  id.,  224,  225;  2  Kent^s 
Ck>m.,  406,  407;  Hojt  v.  Thompson,  1  Seld.,  820;  Harrison  v.  Steny,  5  Cranch, 
298;  Ogden  v.  Saonders,  12  Wheat,  218. 
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CHARLES  W.  MOORES  and  anothbb,  BBSFOHDEzra,  «. 
.    BENJAMIN  P.  LUNT  and  anothkb,  Appbllahtb. 

ft 

Chapter  482,  1863 —Zm  an  wueU—not  oreaisd  far  maiariak  tued  in  amatnutim 
af  a  fieuel  in  another  SkUe — Pka/dinga — what  aUegaUone  tn,  thow  thai  MdM' 
f£en  airaee  in  thit  State, 

An  allegatioa  in  a  oomplftint  that  the  articles  mentioned  as  sold  were  paiebawd 
and  furnished  to  the  vendee  at  the  city  of  New  York,  is  sufficient  to  show  that 
the  contract  was  made  and  the  indebtedness  arose  in  tliis  State. 

A  lien  does  not  arise  under  diapter  483  of  the  Laws  of  18(13,  for  matnisb 
flimished  in  tills  State,  and  used  in  the  construction  of  a  Tossel  inj  another  Sttte. 

Appeal  from  a  judgment,  entered  upon  an  order  overraiing  the 
demurrer  pat  in  to  the  complaint  in  this  action. 

EdADwrd  H.  Hdllbsj  for  the  appellants. 

George  W.  SioUn^  for  the  respondents. 

Davis,  F.  J. : 

This  is  an  appeal  from  a  judgment,  entered  upon  an  order  orer- 
ruling  a  demurrer  to  the  complaint.  The  grounds  of  demurrer, 
stated,  are :  First,  that  the  court  has  no  jurisdiction  of  the  subject 
of  the  action.  Second,  that  the  complaint  does  not  state  fiicta 
sufficient  to  constitute  a  cause  of  action. 

The  complaint  avers  that  about  the  18th  of  July,  1871,  one 
Manson  was  the  builder  of  an  unfinished  steamship  or  vessel  now 
called  and  known  by  the  name  of  the  Metropolis,  then  lying  upon 
the  stocks,  and  in  the  course  of  construction  at  Newburyport  in  the 
State  of  Massachusetts;  that  said  Manson,  being  the  builder  of 
said  vessel  as  aforesaid,  contracted  a  debt,  at  the  city  of  New  York, 
with  the  plaintiff,  for  materials  aad  articles  (specifying  them), 
which  were  furnished  in  this  State,  to  wit,  at  the  city  of  New 
York,  "  for  and  toward  the  building,  fitting,  furnishing  and  equip- 
ping said  steamship  or  vessel."  The  complaint  then  shows  thai 
application  for  a  warrant  was  made  to  one  of  the  justices  of  this  court, 
in  September,  1871,  to  enforce  the  lien  of  the  said  debt;  that  a  war 
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rant  was  issued  to  the  sheriff  of  the  city  and  county  of  New  York,  who 
attaelied  and  seized  the  7es8el ;  that  thereupon,  the  defendant,  Benja- 
mio  P.  Lunt,  and  others,  being  the  owners  of  said  ship,  applied  to 
said  justice  for  an  order  discharging  the  attachment,  and  executed 
the  bond,  set  forth  in  the  complaint,  conditioned  that  the  obligors 
will  pay  the  amount  of  the  claims  and  demands  which  plaintiffs 
^' shall  establish  to  have  been  a  subsisting  lien  upon  such  steamship 
or  vessel,  Metropolis,  pursuant  to  the  provisions  of  said  act "  (th^ 
act  of  April  24th,  1862,  therein  before  recited),  "  at  the  time  of 
exhibiting  the  same ; "  that  thereupon  the  vessel  was  discharged, 
and  this  action  was  commenced  upon  the  bond.  There  seems  to 
be  no  doubt,  under  the  allegations  of  the  complaint,  that  the  debt 
was  contracted  within  this  State,  nor  that  the  articles  were  fur- 
nished to  the  builder  within  this  State ;  nor  that  they  were  fur^ 
nished  for  uid  toward  the  building,  fitting  out,  furnishing  and 
equipping  of  the  vessel,  then  on  the  stocks  and  in  process  of  con* 
straction  at  Newbnryport,  Massachusetts.  The  point  made  by  the 
demurrants,  that  the  complaint  does  not  show  that  the  articles 
actually  entered  into  the  construction  of  the  vessel,  and  therefore 
fails  to  show  a  lien,  does  not  appear  to  us  to  be  well  taken.  It  is 
undoubtedly  true,  that  it  must  be  shown  upon  the  trial,  that  they 
actually  entered  into  such  coustrnction  ;  ^  but  the  averment  of  the 
complaint  follows  the  language  of  the  statute ;  f  and  to  sustain  the 
averment^  the  proof  above  mentioned  must  be  given.  The  true 
construction  of  the  language  used  by  the  statute  and  by  the  plead- 
ing is,  that  the  materials  were  furnished  for  and  entered  into  the 
construction  of  the  vessel ;  1^  and  we  think  it,  therefore,  quite  suffi- 
cient in  a  suit  upon  a  bond  of  this  character.  It  is  urged,  also, 
that  the  complaint  does  not  aver  the  delivery  of  the  articles ;  but 
that  fact,  BO  far  as  necessary  to  be  averred,  must  be  deemed  to  be 
included  in  the  words,  ^^/urnished  far  and  towa/rd  the  buUdingj^ 
etc.,  of  the  ship.  We  think  it  is  not  correct  to  assert  tliat  the 
debt  must  be  held  to  have  been  contracted  within  the  State  of 
Massachusetts,  because  the  articles  furnished  were  used  in  the  con- 
atmetion  of  the  ship  in  that  State.    The  statute  requires  tliat  the 

•Hiscock  y.  Harbeck,  2  Bosworth,  506;  Phillips  v.  Wright,  5  Sandford,  843. 
f  Chapter  48d,  Laws  1862,  pp.  956-057,  %  1. 
X  See  PfaiUips  v.  Wright,  5  Sandford,  at  p.  862. 
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debt,  to  be  a  lien,  miiBt  be  contracted  within  this  Staite ;  and  the 
averments  of  the  complaint  are,  Bubstantiallj,  that  the  articles  men- 
tioned were  purchased  and  fnrnished  at  the  citj  of  New  York,  to 
the  builder  named,  for  the  purposes  mentioned.  We  think  the  con- 
tract and  indebtedness  are  suflSciently  shown  to  have  arisen  within 
this  State. 

But  the  principal  question  in  the  case  is,  whether,  upon  the  aver 
ments  of  the  complaint  as  above  construed,  a  lien  upon  the  vessel 
is  shown  under  the  act  of  1862.  It  appears  that  the  ship  was  in 
process  of  construction  at  Newbnrjport  in  the  State  of  Massadio* 
sottp ;  and  that  while  in  such  process  the  builder  came  to  Ne^ 
York  and  bought  the  articles  mentioned,  of  plaintiffs,  at  the  prioei 
stated,  taking  them  to  Newbnryport  and  applying  them  toward 
the  building  of  the  ship  then  on  the  stocks;  and  the  point  is, 
whether  a  lien  on  the  vessel  thereby  arose  by  force  of  our  statute, 
which  can  be  enforced  as  such,  under  its  provisions,  whenever  the 
ship,  atler  being  completed  and  launched,  shall  sail  into  the  jnris* 
diction  of  this  State.  The  lien  created  by  the  act  of  1863,  is  purely 
statutory.  It  does  not  arise  or  exist  except  by  operation  of  the 
statute ;  and  in  all  cases  where  it  exists,  it  arises  at  once  (so  tar  sa 
the  question  in  this  case  is  concerned)  upon  the  actual  use  of  the 
materials  furnished  in  the  ^'  building,  repairing,  fitting,  furnishing 
or  equipping  "  of  the  ship.  It  is  the  lieu  which  arises  at  that  time 
for  the  enforcement  of  which  the  statute  provides  the  remedy  of 
attachment.  Does  such  a  lien  arise  under  the  statute,  where  the 
materials  are  furnished  for,  and  used  in  the  construction  of  a  sliip 
in  a  foreign  State  f 

The  statutes  of  this  State  have  no  extra-territorial  force.  The 
act  of  1862  cannot  be  enforced  in  Massachusetts.  None  of  the 
judges  of  the  courts  of  that  State  could  issue,  under  the  provisions 
of  our  act,  the  attachment  thereby  given,  to  enforce  the  lien  at 
Newburyport,  before  the  vessel  should  have  sailed  from  that  port 
Nor  would  those  courts  have  recognized  any  lien  on  the  ship  by 
force  of  our  statute,  under  the  facts  of  this  case. 

If  the  statute  has  no  extra-territorial  effect,  how  can  it  be  said  to 
have  created  a  lien  upon  the  ship  while  beyond  our  jurisdiction  I 
It  is  difficult  to  see  the  precise  grounds  upon  which  such  a  lien  can 
be  said  to  stand.    K  it  be  argued  that  a  lien  springs  np  by  force  of 
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the  statute,  whenever  the  ship  comes  within  our  jurisdiction,  the 
answer  will  be  that  such  a  case  is  not  provided  for  by  the  statute ; 
and  it  is  doubtful  whether  it  can  be  enacted  by  a  State,  that  a  lien 
which  did  not  already  exist,  shall  arise  from  the  act  of  sailing  into 
the  jurisdiction  of  a  State,  to  be  enforced  by  the  State  courts. 
Snch  a  consequence  of  inter-state  navigation,  might  conflict  with 
the  federal  Constitution  and  the  laws  of  congress.  It  is  not  neces- 
sary, however,  to  pass  upon  that  question,  because  a  careful  exami- 
nation will  show,  as  it  seems  to  us,  that  it  was  not  intended  by  the 
act  of  1862,  to  create  liens  upon  vessels  not  within  this  State,  and 
there  incurring  debts  for  the  purposes  mentioned  in  the  act.  The 
iteration  and  reiteration  of  the  words,  "  within  this  State,"  and  "  in 
this  State,''  in  the  first  section,  seem  to  indicate  an  intention  that 
those  words  shall  be  taken  distribntively,  and  applied  to  all  the 
material  facts  made  by  the  act  elementary  to  the  lien. 

The  second  section  first  provides,  that  the  debt  shall  cease  to  be 
a  lien  at  the  expiration  of  six  months  after  the  debt  was  contracted, 
unless,  at  the  time  when  said  six  months  shall  expire,  snch  ship  or 
vessel  shall  be  absent  from  the  port  at  which  such  debt  was  con- 
tracted, in  which  case,  such  lien  shall  continue  until  the  expiration 
of  ten  days  after  such  ship  or  vessel  shall  next  return  to  said  port. 
This  provision  cannot  be  applied  to  a  vessel  constructed  or  repaired 
in  a  foreign  State,  without  holding  that  the  lien  continues  without 
limitation  until  the  vessel  shall  have  once  entered  the  port  where 
the  debt  was  contracted,  and  afterward  "  next  return  "  to  the  same 
port.  A  more  sensible  view  would  be  to  hold  that  the  words, 
"  next  return  to  said  port,"  when  coupled  with  the  words  in  the 
first  section,  which  require  the  debts  to  be  contracted  ''  within  the 
State,"  indicate  a  clear  intent  to  limit  the  lien  to  vessels  within 
the  State  when  the  lien  accrues. 

The  next  provision  of  the  second  section,  is,  that  "  in  all  cases, 
such  debt  shall  cease  to  be  a  lien  upon  such  ship  or  vessel,  when- 
ever such  ship  or  vessel  shall  leave  the  port  at  which  such  debt  was 
contracted,  unless  the  person  having  such  lien  shall,  within  twelve 
days  after  snch  departure,  cause  to  be  drawn  up  and  filed,  specifi- 
cations of  snch  lien,  which  may  consist  either  of  a  bill  of  particu- 
lars of  the  demand,  or  a  copy  of  any  written  contract  under  which 
the  work  may  be  done,  with  a  statement  of  the  amount  claimed  to 
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be  due  on  such  vessel,  the  correctness  of  which  shall  be  Bwom  to 
by  such  person,  his  legal  representative,  agent  or  assigns."  The 
third  section  declares  tiiat  such  specification  shall  be  filed  in  the 
ofiice  of  the  clerk  of  the  county  in  which  such  debt  shall  have 
been  contracted,  etc. 

It  does  not  seem  possible  that  the  legislatuie  intended  by  this 
provision,  to  establish  perpetual  liens  on  ships  constructed  or 
repaired  abroad,  for  materials  sold  and  furnished  in  this  State,  with 
no  requirement  of  any  public  notice  thereof,  unless  the  ship  shall 
enter  the  port  where  the  debt  was  contracted,  and  afterward 
depart  therefrom. 

By  applying  these  provisions  only  to  cases  of  vessels  built  or 
repaired,  or  purchasing  and  receiving  in  this  State  the  articles 
and  services  named  in  the  act,  we  have  a  system  of  liens, 
simple  and  easy  of  enforcement;  but  by  applying  them  to 
vessels  building  in  other  States,  we  have  one  full  of  diflScolty 
and  embarrassments,  both  to  the  lienor  and  to  the  property  sought 
to  be  affected,  and  leading  to  grave  conflicts  between  oar  statute  of 
liens,  and  the  statutes  of  other  States. 

The  general  purpose  of  the  statute  in  such  cases,  is  obviously  to 
protect  our  own  citizens,  who  furnish  materials,  etc.,  to  ships  and 
vesst;ls,  from  liability  to  losses  from  the  transitory  nature  of  the 
property  benefited,  the  act  of  using  which  generally  carries  it  ont 
of  the  jurisdiction  of  our  local  tribunals.  A  specific  lien,  under 
certain  circumstances,  is  given,  and  one  of  those  circnmstances,  in 
our  opinion  is,  that  the  work  shall  be  done,  or  the  materials  shall 
be  furuislied  and  applied,  for  which  the  lien  is  claimed  within 
our  territorial  jurisdiction. 

The  judgment  and  order  must  be  reversed,  and  judgment  ordered 
upon  the  demurrer  for  the  defendants. 

« 

Daniels,  J.,  concurred. 

Judgment  and  order  reversed,  and  judgment  ordered  for  the 
defendants  upon  the  demurrer. 
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JOHN   S.    PROUTY,    RBSPONDBsr,   v.    THE    MICHIGAN 
SOUTHERl^  AND  NORTHERN  INDIANA  RAILROAD 
•    COMPANY,  JESSE  HOYT  a»d  othbbs,  AppixLAim. 

Fhroffn  eorporaUonB — Juriadietion  qf  the  eourtB  cf  ihu  Stats  aver — Prtferred  stock -^ 

IHfndenda  —  Aetiioni  agaimt  conaaUdaM  eorporaihns. 

The  provisions  of  section  427  of  the  Code  of  Procedure,  relating  to  actions 
against  foreign  corporations,  do  not  limit  the  Jurisdiction  of  the  courts  of  this 
State  to  cases  in  which  the  cause  of  action  has  arisen,  or  the  subject,  or  some 
property  to  be  acted  upon,  is  situated  within  this  State. 

ffoweU  V.  Ohicoffo  dif.  W,  R  R  Co.  (51  Barb.,  878),  oyerruled  m  its  construc- 
tion of  section  427  of  the  Code. 

Construction  given  to  statutes  relating  to  the  issuing  of  preferred  stock,  and 
the  validity  of  the  issue  considered. 

When  a  certificate  of  stock  provides  that  the  stock  is  "  entitled  to  dividends  at 
the  rate  of  ten  per  cent  per  annum,  payable  semi-annually  out  of  the  net  earnings 
of  said  company  "  and  is  '*  also  entitled  to  share  pro  rata  with  the  other  stock 
of  the  company,  in  any  excess  of  earnings  over  ten  per  cent  p^r  annum,  and  the 
payment  of  dividends  as  aforesaid  "  was  thereby  guaranteed ;  held,  that  the  right 
of  the  stockholders  to  receive  this  ten  per  cent  dividend,  so  guaranteed,  was  not 
limited  to  the  net  earnings  of  the  year  in  which  it  was  agreed  that  the  distribu- 
tion of  these  net  earnings  should  be  made,  but  that  the  certificate  of  guarantee 
was,  in  substance,  a  pledge  of  all  the  future  earnings  of  the  road  for  the  pay- 
ment of  this  yearly  ten  per  cent  dividend. 

The  failure  of  the  corporation,  for  want  of  net  earnings,  to  make  the  divi- 
dends on  the  days  when  they  fell  due,  did  not  relieve  it  from  its  obligation  to 
make  them  when  the  necessary  earnings  should  afterward  be  realized. 

In  an  action  in  a  court  of  equity,  brought  by  one  of  a  class  of  persons,  on  behalf 
of  himself  and  all  others  similarly  situated,  the  rule  is,  tliat  all  persons  composing 
the  class,  may  come  in  under  the  decree  and  prove  their  rightsand  obtain  satisfac- 
tion equally  with  the  plaintiff,  being  thereafter  in  all  respects  treated  as  parties 
to  the  suit. 

An  objection  that  stockholders  should  have  been  made  parties  to  the  suit,  held 
untenable  under  the  decision  in  Thompeon  v.  Erie  R  R  Co,  (45  N.  Y.,  468). 

Statutes  of  other  States  cannot  for  the  first  time  be  read  upon  the  hearing  of 
an  appeal 

CuUer  T.  Wright  (22  N.  T.,  472-474)  disapproved ;  Euni  y.  Johnson  (44  N.  Y., 
27)  followed.  The  question  as  to  who  is  a  proper  party  defendant,  in  an  action 
brought  ?n  an  obligation  of  one  of  several  consolidatied  corporations,  after  their 
consolidation,  discussed. 

Appeal  from  a  jndgment  against  the  defendants,  entered  upon  the 
report  of  a  referee,  and  from  an  order  for  snch  jndgment. 
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This  action  was  brought  by  the  plaintiff,  claiming  to  be  theowue' 
of  481  shares  of  preferred  stock,  issued  by  the  defendant,  tlie 
Michigan  Southern  and  Northern  Indiana  Railroad  Company, « 
foreign  corporation,  on  his  own  behalf  and  that  of  other  holders  of 
such  preferred  stock,  to  compel  this  foreign  corporation  and  its 
directors,  among  other  fixings,  to  apply  its  future  net  earnings  to  tlic 
payment  of  dividends  in  arrear  upon  such  stock.  The  following  is 
a  copy  of  tiie  certificates  of  the  preferred  stock : 

THE  MICHIGAN  80UTHEKN  AND  NORTHERN  INDIANA 

RAILROAD  COMPANY.  -i 

9 


No.  (Vignette)  Shares.    ? 

QUARANT2S0  T£N  P£B  CENT  STOCK. 


• 


8 


This  is  to  certify  that 
^  ^  entitled  to 

^  1  shares  of  one  hundred  dollars  each  in  the  guaranteed  capital 

stock  of  the  Michigan  Southern  and  Northern  Indiana  Rail-    s* 

2     road  Company,  denominated  '^  Construction  Stock."    Said 

2     stock  is  entitled  to  dividends  at  the  i*ate  of  ten  per  cent  per 

g     annum,  payable  semi-annually,  in  New  York,  on  the  fii-st 

&     days  of  June  and  December  in  each  year,  out  of  the  net 

S     earnings  of  said  company,  and  is  also  entitled  to  hh^kvepro 

^     rata  with  the  other  stock  of  the  company,  in  any  excess  of 

\    earnings  over  ten  per  cent  per  annum,  and  the  payment  of  3  ^ 

I     dividends  as  aforesaid  is  hereby  guaranteed.     The  said  stock  |  ^ 


I 


•0 


8  is  transferable  only  on  the  books  of  the  company,  at  their  2 
I  office  in  the  city  of  New  York,  by  the  said  stockholder,  in  ^ 

9  person,  or  by  attorney, 
^  on  the  surrender  of  this  certificate. 

In  witness  whereof,  the  said  company  have  caused  the 
same  to  be  registered,  and  this  certificate  to  be  signed 
by  their  President  and  Treasurer,  and  oonotersigned  b; 
their  Secretary. 

Dated  at  New  York,  this  day  of  185 

Preddeot 
Treasurer. 
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The  referee  found  that  this  defendant  should  be  restrained  from 
declaring  dividends,  or  making  other  disposition  of  the  funds  of  the 
corporation,  till  the  amount  in  arrear  and  unpaid  on  the  preferred 
stock,  should  be  paid.  That  a  reference  should  be  ordered,  to  adver- 
tise and  give  notice  to  other  preferred  stockholders  to  come  in  and 
prove  their  claims,  etc.    This  report  was  confirmed  by  the  court. 

Jwnus  M(itthev)8^  for  the  appellants. 

Inicien  Birdseye^  for  the  respondent. 

Daniels,  J. : 

This  action  was  brought  by  the  plaintiff,  a  resident  of  the  State  of 
New  York,  on  his  own  behalf,  and  on  behalf  of  others  having  like 
grounds  of  complaint,  against  the  corporate  defendant,  a  railway 
corporation  organized  and  existing  under  the  laws  of  the  States  of 
Ohio,  Michigan  and  Indiana,  to  secure  the  payment  of  dividends, 
agreed  to  be  paid  by  such  defendant  upon  certain  shares  of  pre- 
ferred and  guaranteed  stock  issued  by  it  in  the  year  1857.  By  the 
terms  of  the  certificates  i»9ued,  it  was  stated  that  the  stock  wms 
*'  entitled  to  dividends  at  the  rate  of  ten  per  cent  per  annum,  pay- 
able semi-annually  in  New  York,  on  the  first  days  of  June  and 
December  in  each  year,  out  of  the  net  earnings  of  said  company," 
and  was  ^^also  entitled  to  share  jett^?  rata  with  the  other  stock  of  tlie 
company,  in  any  excess  of  earnings  over  ten  per  cent  per  annum, 
and  the  payment  of  dividends,  as  aforesaid,"  was  thereby  guar- 
anteed. 

The  ten  per  cent  dividends  upon  the  stock,  were  not  paid  fron: 
the  time  when  it  was  issued  until  on  or  about  the  1st  day  of  July, 
1863.  And  neither  then,  nor  at  any  time  since,  was  any  payment 
made  of  the  dividends  in  arrear.  The  object  of  this  action  was  the 
recovery  of  those  arrears,  and  the  judgment  has  provided  for  that, 
by  requiring  the  net  earnings  of  the  com^iiany  to  be  applied  to 
their  payment. 

It  was  urged  upon  the  trial,  and  the  objection  was  again  taken 

on  the  argument  of  this  appeal,  that  the  court  had  no  jurisdiction 

over  the  cause  of  action  presented  by  the  complaint,  because  the 

railroad  company  was  a  corporation,  formed  and  existing  under  the 

Hun— Vol.  L  83 
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laws  of  other  States,  and  the  other  defendants  proceeded  againbt, 
were  its  directors.  Nnmerous  adjudged  authorities  were  referred 
to,  in  support  of,  as  well  as  against,  the  objection,  most  of  which  it 
will  be  unnecessary  to  consider.  For  neither  of  them,  when  pro- 
perly limited,  directly  sustains  or  defeats  it. 

The  jurisdiction  of  this  court  over  actions  against  corporatious 
created  under  the  laws  of  other  States  and  countries,  has  been 
defined  and  declared  in  very  plain  terms  by  statute ;  and  it  cannot 
be  necessary  to  look  very  much  beyond  them,  in  order  to  ascertain 
and  determine  the  design  of  the  legislature  in  its  enactment.  By 
tliat  statute,  it  has  been  provided,  and  the  provision  has  been  in 
force  during  the  entire  pendency  of  this  action,  that  an  action  may 
be  maintained  in  this,  and  certain  other  courts,  by  a  resident  of  this 
State,  against  a  corporation  created  by  or  under  the  laws  of  any 
other  State,  government  or  country,  ^or  any  cause  of  action* 
This  is  a  broad  and  unqualified  provision,  containing  nothing  justi- 
fying the  restriction  placed  upon  it  by  the  Special  Term,  in  deciding 
the  case  of  Howell  v.  Chicago  and  Norih-westem  RaUtoay  Co,  \ 
And  that  must  have  been  afterward  the  conviction  of  the  learned 
I'udge  who  decided  that  case,  for  it  was  at  a  court  held  by  himself, 
that  the  order  was  made  in  this  cause,  directing  that  judgment 
should  be  entered  upon  the  report  made,  by  the  referee.  If  that 
was  not  so,  then  this  case  is  so  far  distinguishable  in  its  facts  from 
that,  as  to  render  the  decision  then  made  inapplicable  to  the  objec- 
tion now  urged  against  the  jurisdiction  of  the  courc.  The  case  of 
Whitehead  v.  Buffalo  and  Lake  Huron  It.  R.  Co.^  J  has  no  bear, 
ing  upon  the  point  presented,  because  the  plaintifi*  in  it  was  not 
a  resident  of  this  State,  and  his  right  to  maintain  his  action, 
depended  upon  the  other  provision  contained  in  the  section.  The 
language  used  by  the  legislature  is  full  and  explicit ;  and,  like  all 
other  statutes,  should  be  construed  according  to  the  fair  import  of 
its  terms,  in  order  to  carry  into  effect  the  object  of  its  enactment  § 
And  as  so  construed,  it  includes  the  present  action. 

It  is  further  objected,  in  support  of  the  appeal  taken  from  the 
judgment,  that  the  stock,  upon  which  the  dividends  are  claimed, 
w.'is  issued  without  authority.     The  corporation   issuing  it  wu 

•Code,  §427.  f  51  Barb..  878.  tl8How.,91& 

g  McCluskey  ▼.  Cromwell,  1  Kenian,  593.  901,  602. 
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formed  by  the  consolidation  of  two  pre-existinof  corporations,  oper- 
ating a  continuous  line  of  railroad  from  Toledo,  in  the  State  of 
Ohio,  to  Chicago,  in  the  State  of  Illinois,  known  as  the  Michigan 
Southern  and  Northern  Indiana  Railroad  Companies.  Before  the 
consolidation,  by  section  20  of  an  act  of  the  legislature  of  the  State 
of  Indiana,  approved  May  11,  1852,  it  was  provided  that,  *'  for  the 
purpose  of  providing  means  for  the  payment  of  its  debts,  and  for 
the  construction  of  its  road,  materials  or  equipments,  such  company 
may  issue  a  preferred  stock  to  an  amount  not  exceeding  one-half 
of  the  amount  of  its  capital,  with  such  priority  over  the  remaining 
stock  of  such  company,  in  the  payment  of  dividends,  as  the  directors 
of  such  company  may  determine,  and  shall  be  approved  by  a 
majority  of  the  stockholders." 

And  this  provision  was  applicable  to  the  Northern  Indiana  Rail- 
road Company,  one  of  the  constituents  of  the  consolidation. 

By  another  act,  passed  by  the  legislature  of  the  State  of  Michi- 
gan, approved  March  2Sth,  1850,  and  applicable  to  the  Michigan 
Southern  Railroad  Company,  it  was  enacted  by  sections  3  and 
4,  that  the  company,  for  the  purpose  of  providing  means  for  the 
payment  of  its  debts,  and  for  tlie  construction,  extension  and  com- 
pletion of  its  railroads,  shops,  depots,  buildings  and  equipments, 
might  ^' create  and  issue  shares  of  guaranteed  stock,  to  be  denomi- 
nated ^construction  stock,'  to  such  an  amount  as  it  may  determine,  not, 
(with  the  original  stock)  to  exceed  the  an^ount  of  their  capital  stock 
allowed  by  law,  which  construction  stock  shall  be  entitled  to  such 
dividends,  and  payable  at  such  place,  and  in  such  manner,  and 
with  such  preference  over  tlie  remaining  stock  of  said  company,  in 
the  payment  of  dividends,  as  the  directors  of  said  company  may 
determine,  and  as  shall  be  approved  by  the  holders  of  a  majority 
of  the  stock  represented  at  their  annual  meeting." 

Section  5,  of  an  act  passed  by  the  legislature  of  the  State  of 
Ohio,  approved  March  3d,  1851,  conferred  general  and  unrestricted 
authority  on  the  Northern  Indiana  Railroad  Company,  created  by 
its  provisions,  to  consolidate  with  any  railroad  company,  then  or 
afterward  formed  or  incorporated  in  the  States  of  Michigan  or 
Indiana,  under  any  name  mutually  agreed  upon,  from  which  time 
it  was  to  become  a  portion  of  such  company.  And  by  section  2, 
of  an  act  of  the  legislature  of  Illinois,  approved  February  2Stli, 
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1854)  which  was  before  the  consolidation  was  effected,  it  was  pro- 
vided that  any  intersecting  railroad  companies,  having  continuous 
lines,  should  be  authorized  to  consolidate  their  property  and  stock 
with  each  other,  and  by  the  name  agreed  upon,  should  '^  be  a  body 
corporate  and  politic,"  with  '^  all  the  powers,  franchises  and  imma- 
nities,  which  the  said  respective  companies  shall  have,  by  virtue  of 
their  respective  chartei-sj  before  su^h  consolidation." 

The  act  of  the  legislature  of  the  State  of  Indiana,  approved  Feb- 
ruary 23d,  1853,  allowing  railroad  companies  of  that  St^ite  to  ^'  inter- 
sect, join  and  unite  their  railroad  with  any  other  railroad,  con 
.structed  or  in  process  of  construction,"  in  that  '^  or  in  any  adjoin- 
ing State  at  such  point  on  the  State  line,  or  at  any  other  point," 
'^mutually  agreed  upon,"  was  equally  as  full  and  unrestricted. 
For  it  provided  that  it  might  be  done,  and  the  companies  consoli- 
dated, "  upon  such  terms  as  may  be  by  them  mutually  agreed  upon, 
in  accordance  with  the  laws  of  the  adjoining  State,  with  whose 
road  or  roads,  connections  are  thus  formed ;  provided  their  char- 
ters authorized  said  railroad  to  go  to  the  State  line,  or  to  such  point 
of  intersection." 

By  section  60,  of  an  act  of  the  legislature  of  the  State  of 
Michigan,  approved  February  13th,  1855,  which. was  also  before 
the  consolidation,  it  was  still  further  provided,  that  any  railroad 
company  in  that  State,  having  a  continuous  or  connected  line  with 
any  other  railroad  company,  might  consolidate  with  such  company, 
either  in  or  out  of  that  State,  into  a  single  corporation  ;  and  that 
'^Buch  new  corporation  shall  possess  all  the  powers,  rights  and 
franchises,  conferred  upon  such  two  or  more  corporations,  and  shall 
be  subject  to  all  the  restrictions,  and  perform  all  the  duties,  imposed 
by  the  provisions  of  their  respective  charters,  or  laws  of  or^niza- 
tion,"  not  inconsistent  with  the  provisions  of  that  act  And  by 
another  act,  enacted  and  approved  at  the  same  time,  by  which  the 
particular  consolidation  of  the  Michigan  Southern  and  Northern 
Indiana  Railroad  Companies  was  explicitly  authorized,  it  was  pro- 
vided, that "  all  the  franchises,  property,  powers  and  privil^jes,"  then 
'^  enjoyed  by  the  Michigan  Southern  Railroad  Company,  and  all  the 
restrictions,  liabilities  and  obligations,  imposed  upon  said  two 
corporations  by  virtue  of  their  respective  charters,  and  all  eoii* 
tracts  by  and  with  either  or  both  of  said  corporations,  shall  apper 
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tain  to  said  united  corporation,  in  the  same  manner  as  if  tlio 
same  had  been  contained  in,  or  acquired  under,  an  original  char- 
ter, or  made  by  or  with  said  consolidated  corporation." 

Under  and  pursuant  to  these  various  provisions,  an  agreement 
was  entered  into  by  the  different  companies,  for  their  consolidation 
Into  one  corporation,  on  the  25th  of  April,  1855,  with  the  consent 
of  their  respective  stockholders.  And,  by  the  agreement  then 
made,  it  was  provided  and  agreed,  that  ^^  all  and  singular  their 
several  and  respective  franchises,  privileges  and  immunities," 
should  henceforth  *'  be  the  estates,  property  and  effects,  franchises, 
privileges  and  immunities  of"  the  "  consolidated  company,  to  all 
intents  and  purposes ; "  and  that  it  should  '^have  all  the  powers, 
franchises,  immunities,  property  and  privileges,"  "  enjoyed  by  the 
said  parties  of  the  first  part,  or  the  said  parties  of  the  second  part," 
which  included  the  constituent  companies,  "  or  which  either  of  the 
said  respective  companies  of  the  said  first  and  second  parts  have, 
or  had,  by  virtue  of  their  respective  charters,"  before  the  execu- 
tion of  such  agreement. 

Under  these  statutory  provisions,  and  the  stipulations  contained 
in  the  agreement  made  by  the  consolidating  companies,  there  seems 
to  be  no  room,  whatever,  for  doubting  the  power  of  the  new  corpo- 
ration to  issue  preferred  and  guaranteed  stock,  provided  it  was 
done  with  the  consent  of  its  stockholders,  and  it  did  not  exceed  the 
prescribed  limits  o{  the  capital  of  the  consolidated  corporation. 
The  power  was  fairly  given  to  the  constituent  corporations,  both 
by  the  laws  of  Indiana  and  Michigan.  For  no  essential  difference 
can  exist  between  preferred  stock,  having  priority  over  the  remain- 
ing stock  in  the  payment  of  dividends,  and  stock  to  which  that 
preference  may  be  guaranteed.  In  the  one  case,  the  agreement  to 
preserve  the  preference  and  pay  the  dividend  before  dividends  may 
be  paid  on  the  common  stock,  is  to  be  clearly  implied,  while  in  the 
other  it  is  explicitly  expressed.  The  obligation  is  substantially 
the  same  in  each  instance.  And,  for  that  reason,  there  was  no 
practical  difference  in  this  respect,  in  the  authority  conferred  upon 
either  corporation,  concerning  the  right  to  issue  such  stock. 

The  admitted,  as  well  as  undenied,  allegations. of  the  complaint, 
showed  that  the  capital  of  the  consolidated  corporation  was  fixed 
at    the    sum    of   $12,000,000,    of   which    $3,000,000    remained 
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unisBued  when  the  preferred  and  gaaranteed  stock  was  pro- 
vided for  and  issned.  This  stock  did  not  exceed  that  amount, 
and  its  issne  was  unaiiimouslj  provided  for  and  aathorized  by  the 
stockholders,  at  their  regular  annual  meeting  in  April,  1857,  and 
by  the  action  of  the  board  of  directors.  This  action  was  made 
the  subject  of  some  criticism  by  the  defendants'  counsel,  because 
it  was  taken  to  carry  into  effect  the  resolution  adopted  on  the  sub- 
ject by  the  stockholders.  But  it  is  not  justly  subject  to  question; 
for,  in  any  view  which  may  be  taken  of  it,  the  board  did  provide 
for  and  sanction  the  creation  and  sale  of  this  stock,  precisely  in  the 
form  in  which  it  was  offered  to  the  company's  stockholders.  The 
latter  were  the  only  persons  who  could  by  any  possibility  be  injn- 
riously  affected  by  it,  because  it  postponed  their  right  to  dividends, 
until  the  stipulated  ten  per  cent  should  be  paid,  out  of  the  net  earn- 
ings of  the  company,  on  the  new  stock  under  the  guaranteed  pre- 
ference given  to  it,  wlien  they  unanimously  consented  to  relinquish 
Jbheir  right  to  dividends  until  tlie  stipulated  ten  percent  per  annum 
should  be  paid  upon  the  new  stock.  That  would  seem  to  be  suf- 
ficient to  remove  all  objection  to  its  validity,  even  if  it  had  not 
been  specially  authorized  by  the  statutes  referred  to,  and  the 
agreement  made  for  the  consolidation,  as  long  as  the  compauyi 
at  the  time,  possessed  the  power  to  issue  stock  to  the  addiiional 
extent  of  $3,000,000.  What  its  form  should  •  be,  could  only 
be  important  to  the  owners  of  the  preceding  stock,  and  when  tliey 
waived  their  right  to  dividends  in  its  favor,  no  ground  for  com- 
plaint could  exist  in  favor  of  other  persons,  or  of  the  corporation 
issuing  the  stock.  The  provisions  of  the  statutes  requiring  the 
dividends  to  be  equally  distributed  among  the  stockholders  of  the 
company,  in  no  way  affect  the  validity  of  the  guaranteed  stock; 
they  were  made  td  secure  the  observance  of  the  oixiinary  rights  of 
the  stockholders  ;  and  it  was  contemplated  that  such  rights  might 
be  surrendered  by  them,  in  the  provisions  made  for  preferred  and 
guaranteed  stock,  which  were  rendered  dependent  on  the  assent  of 
a  majority  of  the  ordinary  stockholders.  Their  rights  were  subject 
to  this  qualification,  and  they  unanimously  accepted  it  in  favor  of 
the  stock  afterward  issued. 

As  no  reason  exists  for  doubting  the  validity  of  the  preferred 
and  guaranteed  stock,  it  becomes  necessary  to  consider  whether  tlie 
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holders  of  it  are  entitled  to  their  stipulated  dividends  out  of  the 
net  earnings  of  the  company,  for  years  succeeding  those  in  which, 
by  the  terms  of  the  certificates,  they  were  rendered  payable.  The 
circumstances  existing  at  the  time  when  the  stock  was  provided  for 
and  issued,  and  which  may  properly  be  considered  in  its  construc- 
tion, warranted  the  expectation  that  the  dividends,  rendered  pay- 
able on  the  first  days  of  June  and  December  of  each  year,  by  the 
terms  of  the  certificates,  could  not  be  paid  in  the  financial  condi- 
tion in  which  the  company  then  was.  For  its  fioating  debt  wad 
larger  than  the  amount  which  could  be  realized  from  the  sale  of 
the  preferred  stock  created  for  its  payment  on  the  terms  upon 
which  it  was  offered  to  the  stockholders  of  the  company.  It  was 
reasonably  to  be  inferred,  therefore,  that  there  would  not  at  onco 
be  any  fund  available  for  the  payment  of  the  stipulated  preferred 
dividends,  inasmuch  as  the  earnings  of  the  company  would  pro- 
bably be  all  required  for  the  payment  of  its  fioating  and  pressing 
indebtedness.  So  that  it  could  hardly  have  been  the  design  of  the 
corporation,  in  issuing  the  certificates  for  the  guaranteed  stock,  to 
limit  their  holders'  right  to  dividends  to  the  net  earnings  of  the 
year,  in  which  it  was  agreed  the  stipulated  distribution  of  them 
should  be  made. 

The  language  used  in  the  certificates,  embody  the  same  con- 
clusion. For,  while  the  ten  per  cent  dividends  are  expressly  made 
payable  out  of  the  net  earnings  of  the  company,  it  is  also  agreed 
by  the  guaranty  following,  that  the  dividends  shall  be  paid  in  that 
manner.  The  undertaking  is  explicit,  that  tlie  holders  of  the  stock 
shall  receive  their  annual  ten  per  cent  out  of  the  company's  net 
earnings.  It  was  clearly  designed  that  they  should  have  that 
amount  for  each  year  upon  their  investment.  And  as  they  could 
receive  it  only  from  the  net  earnings  of  the  company,  and  it  was 
certainly  intended  they  should  have  ten  per  cent  per  annum,  at 
least,  up6n  the  investment,  if  those  earnings  proved  insufficient  for 
the  payment  at  the  times  mentioned  in  the  certificates,  it  must  have 
been  designed  that  they  should  be  afterward  paid,  whenever  the  net 
earnings  of  the  company  would  permit  that  to  be  done.  There 
conld  have  been  no  other  or  difierent  object  for  the  positive  stipula- 
tion, that  the  holders  of  the  stock  should  receive  ten  per  cent  per 
annnm  for  their  money.     Although  an  investment  in  stock,  it  was 
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sabstantu^lly  a  loan  to  the  company,  to  relieve  it  from  pressing 
neecs^ities.  And  it  could  hardly  have  been  induced,  under  the 
oircuDi8tauces,  on  terras  as  favorable  to  the  borrower,  without  the 
l^uaranty  that  all  the  net  earnings  were  rendered  liable  for  the  pay- 
ment of  the  annual  dividends  mentioned  in  the  certificates.  And 
by  Jtbat,  the  company  positively  agreed  that  they  should  be  so  paid. 
Its  apparent  object  was  to  render  the  ultimate  payment  nncoutin- 
gent,  whenever  the  not  earnings  proved  sufficient  to  enable  the 
company  to  make  it.  That,  though  not  in  the  express  terms  of  the 
certiiicate,  is  its  import  and  apirit.  And  it  must  have  been  so 
understood  by  the  persons  purchasing  the  stock.  They  had  the 
right  to  assume  that  to  be  the  character  of  the  obligation  created  by 
it,  and  the  company  should,  be  held  to  its  performance  in  that  way. 
In  substance,  it  constituted  a  pledge  of  the  future  net  earnings  of 
the  company,  for  the  payment  of  the  yearly  ten  per  cent  dividends. 
That  was  its  main  expectation  and  purpose.  It  is  true,  that,  by  its 
terms,  it  contemplated  the  creation  of  a  sufficient  fund  to  enable 
the  company  to  pAy  during  each  year.  But,  if  that  expectation 
failed,  nothing  was  inserted  in  the  certificate,  discharging  the  com- 
pany from  all  future  obligation  of  payment,  when  the  fund  should 
t)e  sufficient  to  make  it.  The  stipulations  for  the  payment,  and  the 
guaranty  that  the  dividends  should  be  paid  out  of  the  net  earnings, 
as  stipulated,  are  consistent  with  the  existence  of  no  other  design, 
than  that  the  holders  of  the  preferred  shares  should  receive  their 
ten  per  cent  per  annum,  in  case  the  net  earnings  proved  equal  to 
that  end.  The  holders  were  given  an  interest  in  the  clear  profits 
of  the  company,  equal  to  the  ten  per  cent  which  it  was  agreed  they 
should  receive  from  that  source.  The  dividends  mentioned,  are 
payable,  generally,  out  of  the  net  earnings  of  the  company.  And 
it  would  be  doing  more  than  what  it  was  agreed  sl)ould  be  done,  if 
tlie  court  should  limit  the  right  to  payment,  to  the  earnings  of  any 
one  particular  year.  The  substantial  obligation  of  the  corporation, 
was  to  pay  ten  per  cent  per  annum  on  the  stock,  out  of  the  net 
earnings  of  the  company.  And  the  days  on  which  the  dividends 
were  to  be  made,  were  alone  contingent  upon  its  ability  to  make 
them.  The  failure,  for  want  of  net  earnings,  to  make  the  dividends 
on  those  days,  did  not  exonerate  the  corporation  from  the  geoeral 
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and  paramount  obligation  to  make  them,  when  the  earnings. iieQei^- 
sary  for  that  purpose  should  afterward  bO'  realized. 

A  somewhat  similar  point  was  presented  for  the  construction  of 
an  act  of  parliament  providing  for  preferred  stocky  fn  the  case  of 
Henry  v.  Great  Northern  Railway  Co.*  There  was  no  obligation 
to  maJ^e  payment  of  the  stipula.ted  dividends  at  any  particular  time, 
in  that  case,  beyond  what  might  be  inferred  from  the  undertaking 
that  they  should  constitute  a  particularly  specified  sum. per  year. 
It  could  reasonably  be  inferred,  from  that  circumstance,  that  the 
obligation  at  least  existed,  to  make  the  dividends  annually^  Fpr 
that  was  the  apparent  purpose  of  the  defendant,  according  to.  the 
form  and  import  of  the  stock  issued.  But  the  court  lield  that  the 
stockholder  was  not  deprived  o.f  his  right  to  dividends,  because  the 
earnings,  out  of  which  they  were  expected  to  be  made,  were  not 
realized  during  the  year  in  which,  by  the  terms  of  the  stock  issued, 
they  ought  to  have  been  paid.  On  the  contrary,  the  stock  was  held 
to  be  '^a  charge  on  all  accruing  profits,  at  the  stipulated  rate,  before 
anything  is  divided  among  the  ordinary  sbareholdera.  This  is,  sub- 
stantially, interest  chargeable  exclusively  on  profits."  \  A  similar 
conclusion  was  maintained  in  Taft  v.  The  Hdrtfcyrd^  providence 
and  Fishkill  JS.  H,  Co.j  X  where  the  action  failed,  because  no  net 
earnings  had  been  received.  § 

From  these  and  other  authorities,  a  recent  text  writer  deduces  the 
principle,  that,  '^  unless  there  is  some  agreement  to  the  contrary, 
preference  shareholders  are  entitled  to  be  paid  their  dividends  to 
the  amount  guaranteed,  before  the  other  shareholders  receive  any- 
thing, so  that  if  the  profits,  divisible  at  a  given  time,  are  not  sufiKr 
cient  to  pay  the  guaranteed  dividends  in  full,  the  deficiency  must 
be  made  good,  out  of  the  next  divisible  profits,  the  ordinary  share- 
holders taking  nothing  until  all  arrears  of  guaranteed  dividends 
have  been  paid  to  the  preference  shareholders.^  |  The  principle 
is  certainly  warranted  by  the  terms  used  in  creating  and  selling  the 
stock,  and  it  sustains  what  must  have  been,  at  the  time,  the  reason- 

•  8  Jurist  (K.  8.),  1188.  f  I<1-.  11B7;  1  De  6ex  ft  Jones,  606,  687 

{8  Rhode  Island,  810; 

gSee  also  Crawford  t.  Korth-eastem  Bail  way  Co.,  8  Jurist  (N.  8.),  1098} 
Btevens  v.  Sonth  Devon  Railway  Co.,  9  Hare,  818. 
1 1  Lindlay  on  Part.  (2d  ed.),  781. 
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able  expectations  of  both  the  parties.  It  is  right  and  just,  and 
oaght  to  be  maintained  in  the  application  made  of  it  by  the 
learned  referee  in  the  present  case. 

No  reason  exists  for  the  objection,  that  the  plaintiff  has  deprived 
himself  of  his  right  to  have  the  net  earnings  applied  to  his  pay- 
ment of  the  dividends  claimed  in  this  action,  by  the  acquiescence  in 
their  distribution  among  the  general  stockholders.  For  it  appears 
by  his  own  evidence,  and  is  not  contradicted  by  the  defendants* 
witnesses,  but  found  to  be  true  by  the  referee,  that  the  piaintifi 
protested  against  that  disposition  of  the  net  earnings  of  the  com- 
pany, and  demanded  his  dividends  on  his  guaranteed  stock.  That, 
he  stated,  he  was  very  particular  to  make  each  time. 

When  the  action  was  commenced,  the  corporation  existed  pre- 
cisely the  same  as  it  had  done  from  the  time  when  the  consolidation 
was  eifected,  in  the  year  1855.  It  was  alleged  that  a  further  con- 
solidation was  contemplated,  but  it  did  not  appear  to  have  been 
consummated  by  anything  shown  in  the  case,  until  after  the  referee 
had  made  his  report.  For  that  reason,  the  proceedings  np  to  that 
time,  cannot  be  deemed  unwarranted,  by  another  consolidation, 
even  if  one  actually  took  place  before  the  report  was  in  fact  made. 
Up  to  that  time,  no  evidence  of  its  existence  was  given  in  the  action. 

The  action  was  professedly  brought  by  the  plaintiff  on  his  own 
behalf,  and  on  that  of  the  other  owners  of  the  preferred  and  guar- 
anteed stock,  having  similar  grounds  of  complaint.  This  was  the 
proper  form  to  be  adopted,  under  the  circumstances  constituting 
the  cause  of  it.  The  case  of  Williston  v.  27ie  Michigan  SoiUhem 
and  NortJiem  Indiana  H,  R.  Co.*  failed,  because  an  action  at  law 
could  not  be  maintained,  and  for  the  further  reason  that  the  courts 
of  that  State  had  no  jurisdiction  of  an  action  against  the  defend- 
ant, in  the  present  form,  because  it  was  a  foreign  corporation.  And 
the  same  conclusion  was  declared,  as  to  the  impropriety  of  an 
action  at  law,  in  Chase  v.  VanderhiU  and  otherSy  by  the  Saperior 
Court ;  but  that  such  an  action  as  the  present  one  was  proper, 
was  conceded  in  the  disposition  which  was  made  of  WiUision^s 
case.  The  actions  referred  to  in  the  English  courta,  were  also 
brought  in  this  form,  and  apparently  assuifled  as  free  from  objec- 
tion in  that  respect    The  same  thing  is  maintained  by  Stoiy^s 

•  18  Allen,  400. 
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Eq.  Pleading;*  also  by  MoKemie  v.  L^AinourevMy^  JBouton  v. 
City  of  Brooklyn^  %  Hammond  v.  JSvdson  Ri/oer  Iron  and  M. 
Co,  §  and  Cody  v.  Conger.  \  And  the  relief  awarded  by  the  report, 
18  Bubstantially  the  same  as  was  decreed  in  Henry  v.  Oreat  Northern 
Hailwag  Co.  {supra). 

So  far  as  the  other  owners  of  the  fjaaranteed  stock  are  concerned, 
the  relief  awarded,  precisely  conforms  to  the  settled  practice  of 
courts  of  equity.  The  rule  in  these  courts,  is,  that  "the  other 
creditors  may  come  in  under  the  decree  and  prove  their  debts  before 
the  master  (now  the  referee),  to  whom  the  cause  is  referred,  and 
obtain  satisfaction  of  their  demands,  equally  with  the  plaintiff 
in  the  suit,  and  under  such  circumstances  they  are  treated  as 
parties  to  the  suit."  ^ 

The  decision  made  in  KUhourne  v.  AWyn,  by  the  General  Term 
of  the  third  department,  is  not  in  conflict  with  this  practice,  or  the 
right,  in  a  proper  case,  to  maintain  such  an  action.  For  the  facts  did 
not  bring  the  case  within  the  law  relating  to  this  class  of  actions. 
And  if  they  had,  the  disposition  made  of  it  was  entirely  improper, 
for  the  relief  had  been  awarded  to  other  persons,  without  bringing 
them  in  under  the  judgment,  and  without  any  opportunity  being 
afforded  to  them,  or  any  desire  being  indicated  by  them,  to  become 
parties  to  the  action,  or  to  avail  themselves  of  the  benefit  of  the 
judgment  recovered. 

The  objection  that  the  stockholders  should  have  been  made  parties 
to  the  action,  appears  to  be  untenable.** 

No  good  reason  seems  to  exist,  for  denying  the  plaintiff  interest 
on  the  dividends  he  was  entitled  to  receive,  from  the  time  the  net 
earnings  were  appropriated  to  the  holders  of  the  common  stock  by 
the  corporation.  The  earnings  should  have  been  first  appropriated 
to  the  dividends  on  the  guaranteed  stock.  That  would  have  given 
its  holders  the  indemnity  for  the  loss,  for  which  they  are  now  to 
be  compensated  by  interest.  And  they  are  entitled  to  interest  for 
that  purpose,  ft 

•7th ed.,  §§94-108.  fll  Barb.,  6ie.         ^1^  id.,  875.         §20  id.,  878. 

1 19  N.  Y.,  256. 

IT  Story's  £q.  Plead,  {fupra),  §  99,  page  104;  Hallett  ▼.  Hallett,  3  Paige,  15,  Ift 

♦♦Tliompsoii  V.  Erie  Railway  Co..  45  N.  Y.,  468. 

ft  Adams  v.  Fort  Plain  Bank,  86  N.  Y.,  255 ;  Dana  v.  Fiedler,  2  Eeman,  41. 
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Tlio  judgment  authorized  by  the  report,  will  simply  restrain  the 
further  misappropriation  of  the  dividoods  to  the  common  stock, 
until  the  arrears,  with  interest  on  the  guaranteed  stock,  shall  be  paid 
out  of  the  net  earnings  of  the  company.  And,  in  that  respect,  it 
will  be  as  favorable  to  the  defendants,  as  they  had  any  reason  to 
require  that  it  should  be.  Nothing  less  than  what  has  been  directed, 
would  provide  the  owners  of  the  guaranteed  stock  with  the  relief 
they  were  entitled  to  have  awarded. 

The  order  made  after  the  referee's  report,  substituting  the  Lake 
Shore  and  Southern  Michigan  Railroad  Company  as  the  defendant, 
had  no  effect  on  the  plaintiff's  right  to  proceed  with  the  action 
against  the  present  defendants ;  for,  before  judgment  was  entered, 
it  was  revei'scd  upon  appeal,  and  that  as  effectually  removed  it 
from  the  case  as  though  it  never  had  in  fact  been  made. 

After  the  reversal  of  that  order,  an  application  was  made  upon 
the  same  and  other  papers,  tor  leave  to  enter  judgment  upon  the 
report  of  the  referee,  and  to  have  a  further  reference,  to  bring  in 
other  parties  in  interest.  The  order  was  made,  allowing  judgment 
to  be  entered,  and  directing  the  reference  applied  for.  From  the 
plaintiff's  own  papers,  however,  it  was  shown  that  the  Michigan 
Southern  and  Northern  Indiana  Railroad  Company  had  previously 
consolidated  with  the  Lake  Shore  and  BuiB^lo  and  Erie  Railroad 
Companies.  This,  it  was  stated  and  shown  by  the  plaintiff,  was 
done  pursuant  to  laws  of  the  States  of  New  York,  Pennsylva- 
nia, Ohio,  Michigan,  Indiana  and  Illinois.  But  what  those  provi- 
sions were,  was  not  in  fact  shown,  beyond  those  contained  in  the 
law  of  this  State,  which,  however,  have  no  application  to  the  obli- 
gations forming  the  plaintiff's  cause  of  action  in  the  present  case. 
It  must  be  assumed  that  the  consolidation  mentioned,  was  lawfully 
effected,  for  that  is  stated  to  be  the  fiu;t,  in  the  plaintiff's  papers; 
and  from  them,  it  appears  that  the  preceding  corporations  have 
merged  in,  and  formed,  one  single  corporation,  owning  and  ope- 
rating a  line  of  railroad  from  Buffalo  to  Chicago.  By  this  merger, 
the  preceding  corporations  ceased  to  exist,  aocording  to  the  papen 
now  before  the  court,  on  the  appeal  taken  from  the  order ;  and  all 
their  property,  franchises,  rights  and  privileges,  har-s  become  vested 
in  the  new  corporation,  formed  by  the  final  consolidation. 

Although  all  the  rights  of  creditors,  and  liens  upon  th^  prooMty 
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of  either  of  the  corporations,  were,  by  the  terms  of  the  consolida- 
tions, preserved  unimpaired,  that  gave  the  plaintiff  no  power  to 
proceed  against  either  of  the  constituent  corporations ;  for  he  is 
not  a  creditor,  and  had  no  lieu  upon  the  property  of  the  corpora- 
tion, within  the  meaning  of  these  terms.  They  related  to  specific 
liens  upon  tangible  property,  and  not  mere  equities,  in  the  nature 
of  charges  upon  earnings,  like  those  existing  in  the  plaintiff's 
favor.  These  were  otherwise  provided  for,  by  the  stipulation  that 
all  just  debts,  guaranties,  liabilities  and  obligations,  existing 
against  either  corporation  at  the  time  of  the  consolidation,  should 
be  assumed,  provided  for,  paid  and  discharged  by  the  consolidated 
company ;  and  that  all  contracts  and  agreements  between  either 
of  the  companies  and  any  peraon  or  persons,  should  be  carried 
out  by  the  new  company. 

The  changes  made,  appear  to  have  been  sanctioned  by  the  votes 
of  the  requisite  number  of  stockholders,  and  to  have  been  entirely 
lawful  and  proper ;  and  they  necessarily  ended  the  existence  of 
the  constituent  corporations,  and  the  plaintiff's  right  to  proceed  to 
jadgment  against  the  one  sued  by  him. 

In  order  to  avoid  this  result,  the  statutes  themselves  have  been 
referred  to,  upon  the  present  appeal  from  the  order.  But,  notwith- 
standing the  very  general  provision  of  the  Code,  prescribing  the 
proof  of  the  laws  of  other  States,  they  cannot  be  considered  by  the 
court,  because  they  were  not  read  on  the  hearing,  when  the  appli- 
cation for  the  order  was  made.  If  they  provide  for  the  continued 
existence  of  the  old  corporation,  for  the  purpose  of  securing  satis- 
faction of  the  demands  against  it,  they  should  have  been  read,  or 
otherwise  brought  to  the  notice  of  the  court,  when  thdt  application 
was  heard.  They  cannot,  for  the  first  time,  be  read  upon  the  hear- 
ing of  an  appeal  from  the  order,  which  their  provisions  might  have 
justified,  if  they  had  there  been  made  to  appear.  A  different  rule 
was  suggested  as  proper,  in  the  case  of  Outler  v.  Wright*  But  it 
was  not  afterward  approved  or  followed.  On  the  contrary,  it  was 
held  in  Sunt  v.  JohnsoUyj;^  that  the  laws  of  other  States  could  not, 
for  the  first  time,  be  read  upon  the  hearing  of  an  appeal.  They 
are  required  to  be  produced  before  the  court  entertaining  the  origi- 
nal application.      The  consequence  is,  that  no  authority  for  pro- 

•«2  N.  Y..  472,  474.  1 44  N.  Y.,  87. 
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ceeding  in  the  case  against  the  preceding  oorporation,  appears 
before  the  court.  For  that  reason,  as  the  corporation  issuing  the 
stock  has  ceased  to  exist,  by  merger  in  a  new  corporation,  whidi 
has  assumed  all  the  obligations  of  its  predecessors,  the  future  pro* 
ceedings  should  have  been  against  the  consolidated  company.  The 
order  made  on  the  application  for  leave  to  enter  judgment,  and 
for  a  reference  under  the  judgment,  was  unauthorized,  and  it,  as 
well  as  the  judgment  entered  in  pursuance  of  it,  should  be  reversed, 
with  costs.  But,  as  the  proofs  made  of  the  consolidition,  simply 
affected  the  plaintiff's  right  to  the  order  itself,  and  the  proceedings 
had  under  it,  the  preceding  proceedings  in  the  action  cannot  oe 
affected  or  disturbed  by  such  reversal.  An  order  should  also  be 
entered,  denying  the  motion,  but  without  prejudice  to  a  renewal 
of  it,  upon  further  papers  showing  the  continuance  of  the  corpora 
tion,  if  that  can  be  done,  for  the  purposes  of  the  action. 

Lawrence  and  Dokohox,  JJ.,  concurred. 
Ordered  accordingly. 


STEVEN  DILLON,  Plaiotiff  in  Error,  v.  THE  PEOPLE, 

Defendants  in  Error. 

Stolen  property --idenUtif  qf-^preiumpHan  arising  from  poseeetion  cf —  etatement  ef 
prisoner  as  to  how  he  obtained  possession-^  whenmust  be  proved  faise  by  pToseemUMig 
officer.  * 

The  plaintiff  in  error  was  convicted  of  grand  larceny,  for  stealing  a  quantltj  of 
pig-iron.  Tlie  agent  to  wliom  the  iron  was  sent  to  be  sold,  testified  that  it  bore 
the  marks,  and  presented  the  appearance,  of  the  iron  in  his  possession,  some  of 
which  had  been  taken  away  fh)m  the  premises  where  it  was  deposited,  and  some' 
from  a  boat,  having  a  portion  of  it  on  board,  during  the  night,  in  the  early 
morning  of  which  the  defendant  was  arrested.  He  further  testified  that  he 
identified  the  iron  when  he  saw  it  in  the  following  afternoon.  Udd,  that  bli 
testimony,  together  with  the  fact  that  the  iron  was  found  in  the  defendant's  boat, 
upon  the  river,  at  half-past  three  o'clock  in  the  morning,  and  his  subsequent 
statement  that  he  had  purchased  it  of  a  canal  boat  captain  for  fifteen  ddUan, 
when  it  was  really  worth  fifty-two  dollars,  were  sufficient  to  Justify  the  submissloii 
of  the  identity  of  the  property  to  the  Jury. 
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The  defendant's  counsel  requested  the  court  to  charge  the  jury,  that  the  mere 
poflseasion  of  the  property  stolen,  was  not  prima  faeid  eyidence  of  the  commission 
of  the  larceny  by  the  defendant  The  court  declined  so  to  chaige.  Heldt  no 
error.  That  the  request  must  hare  been  designed  to  relate  to  the  defendant's 
possession,  as  that  had  been  shown  by  the  evidence,  and  that  such  possession 
was  so  recent  and  so  suspicious,  that  it  was  consistent  with  no  other  rational 
conclusion  than  that  of  guilt. 

The  defendant's  counsel  requested  the  court  to  charge  that  where  a  man,  in 
whose  possession  stolen  property  is  foimd,  gives  a  reasonable  account  of  how  be 
came  by  it,  the  prosecution  was  required  to  show  the  account  to  be  false.  The  court 
declined  so  to  charge.  Held^  uo  emir.  That  the  rule  only  applied  to  those  cases 
in  which  considerable  time  has  elapsed  between  the  taking  of  the  property  and 
the  discovery  of  the  fact  of  possession,  and  where  a  reasonable  account  of  how  the 
prisoner  came  by  the  property  was  given  to  those  finding  him  in  possession;  and 
that  the  account,  given  by  the  defendant  as  to  the  manner  in  which  he  obtained 
possession  of  the  iron,  was,  under  the  circumstances  of  the  case,  entirely 
unworthy  of  belief. 

Wbit  of  error  to  the  Court  of  General  Sessions  of  the  city  of 
New  York,  to  review  the  conviction  of  the  plaintiff  in  error  of  the 
crime  of  grand  larceny  in  stealing  a  quantity  of  pig-iron. 

The  facta  are  stated  in  the  opinion. 

Peter  MUcheU^  for  the  plaintiff  in  error. 

Benj.  K.  Phdpe^  District  Attorney,  for  the  defendants  in  error. 

Daniels,  J. : 

The  defendant,  Steven  Dillon,  was  convicted  of  the  crime  of 
grand  larceny,  in  the  Court  of  General  Sessions,  and  sentenced 
to  bo  imprisoned  in  the  State  prison,  for  the  term  of  five  years. 
Exceptions  were  taken  in  his  behalf,  to  the  charge  given  the 
jury,  and  to  refusals  on  the  part  of  the  learned  recorder,  to 
charge  as  requested  by  the  defendant's  counsel.  After  judgment, 
a  writ  of  error  was  issued,  for  the  purpose  of  securing  a  review  of 
such  exceptions.  The  first  was  taken  to  the  refusal  of  the  court  to 
take  the  case  from  the  jnry,  on  the  ground  that  the  description  of 
the  identity  of  the  property,  was  too  indefinite,  vague  and  uncer- 
tain, to  convict  the  defendant  upon,  and  not  sufficient  in  law  to  be 
submitted  to  the  jury. 

Tlie  property  charged  to  have  been  stolen,  was  twenty-eight  bars 
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of  pig-iron.  And  the  evidence  of  the  agent  having  it  in  charge, 
and  who  was  the  sole  agent  here  at  the  time  for  its  sale,  was,  that 
it  bore  the  marks,  and  presented  the  appearance,  of  the  iron  in  his 
possession,  some  of  which,  he  testified,  had  been  taken  away  from 
the  premises  where  it  was  deposited,  and  from  a  boat  having  a 
portion  of  it  on  board,  daring  the  night,  in  the  early  mor.iing  of 
which  the  defendant  was  arrested.  His  testimony  was,  that  he  did 
identify  the  iron,  when  he  saw  it  early  in  the  following  afternoon, 
by  its  marks  and  looks.  This,  with  the  fact  that  it  was  found  in 
the  defendant's  boat  upon  the  river,  at  half-past  three  o'clock  in 
the  morning,  and  his  subsequent  statement  that  it  was  bought  of 
a  canal  boat  captain  for  fifteen  dollars,  when  the  uncontradicted 
evidence  was  that  its  value  was  about  fifty-two  dollars,  were 
sufficient  to  justify  the  submission  of  the  question  of  the  identity 
of  the  property  to  the  jury.  The  case  in  this  respect,  was  entirely 
difiTerent  from  the  authority  relied  upon  by  the  defendant's  counsel 
in  support  of  this  objection.*  The  proof  in  that  case  did  not  show 
that  the  property,  found  in  the  defendant's  possession,  had  been 
stolen  at  all,  and  the  witness  who  was  alleged  to  be  its  owner, 
could  not  identify'  it,  so  as  to  distinguish  it  from  the  same  kind  of 
property  sold  to  his  customers  residing  in  the  same  vicinity  as  the 
prisoner.  While,  in  the  present  case,  the  evidence  of  the  agent 
showed  that  a  larceny  of  the  iron  had  been  probably  committed ; 
that  the  quantity  taken  was  similar  to  that  found  in  the  prisoner's 
possession ;  that  it  had  the  marks  and  appearance  of  the  iron  in 
the  agent's  custody ;  and  that  no  other  iron  of  that  description, 
was,  at  the  time,  probably  on  deposit,  or  for  sale  in  the  vicinity. 
The  proof  was  sufficient  to  render  it  the  duty  of  the  court  to  submit 
the  identity  of  the  property  to  the  jury. 

The  comments  of  the  court  on  the  evidence  given  by  the  same 
witness,  that,  on  being  shown  the  iron  the  next  day,  he  recognized 
it  beyond  any  doubt,  as  being  the  property  which  had  been  taken 
away  from  his  possession,  was  also  excepted  to.  "So  request  for 
its  modification  in  any  respect,  was  made  on  the  part  of  the  defend- 
ant. And  it  is  certainly  true,  that  the  statement  made,  was  fully 
as  strong  as  the  evidence  of  the  witness  would  justify.  He  did 
not,  in  words,  say  that  he  recognized  the  property  as  his  beyond 

*  Bute  ▼.  Farlong,  19  Maine,  236. 
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any  doabt,  but  it  is  not  difficult  to  perceive  that  he  intended  as 
much  as  that  by  the  statement  which  he  made.  He  testified  that 
he  did  identify  the  iron  as  that  which  he  was  sure  he  saw,  the 
bight  before,  on  the  boat  at  his  dock.  That  he  had  received  it 
about  a  week  before,  and  knew  it  by  its  being  new  iron,  the  color 
of  the  sand  used  by  the  company  that  manafactured  it,  the  shape 
of  the  pigs,  and  the  letters  upon  it.  That  he  would  be  pretty  cer- 
tain about  it,  without  the  letters,  but  not  as  certain  as  with  them. 
The  fair  inference  from  his  statements,  was,  that  the  iron,  found 
with  the  defendant,  was  a  part  of  that  sent  to  him  for  sale,  and 
which  had  been  carried  away  during  the  preceding  night.  And  no 
reason  exists  for  supposing  that  he  entertained  the  least  doubt  as  to 
the  correctness  of  his  statements.  They  were  made  with  a  suffi- 
cient degree  of  positiveness,  to  justify  the  comment  made  upon 
them  by  the  learned  recorder. 

The  defendant's  counsel  requested  the  court  to  charge  the  jury, 
that  the  mere  possession  of  the  property  stolen,  was  not  prima 
facie  evidence  of  the  commission  of  the  larceny  by  the  defendant. 
This  the  court  refused  to  do,  and  the  defendant's  counsel  excepted. 
The  request  must,  of  course,  have  been  designed  and  understood  to 
relate  to  the  defendant's  possession,  as  that  had  been  shown  by  the 
evidence  given  in  the  course  of  the  trial.  There  was  no  dispute 
as  to  the  facts  constituting  that  portion  of  the  case.  The  larceny 
appeared  to  have  been  committed  sometime  during  the  night,  and 
the  property  was  found  by  the  police,  in  the  possession  of  the 
defendant  and  another  person  with  him,  in  a  small  boat  managed 
by  them,  at  half  after  three  o'clock  in  the  morning.  The  posses- 
sion, at  that  unseasonable  hour  for  lawful  traffic,  was,  within  the 
aathorities,  sufficient  to  maintain  the  presumption  of  the  defend- 
ant's criminal  agency  in  procuring  it.  It  was  so  recent,  and  so  sus- 
picious, that  it  was  consistent  with  no  other  rational  conclusion, 
than  that  of  guilt.  "  Generally,  wherever  the  property  of  one 
man,  which  has  been  taken  from  him  without  his  knowledge  or 
consent,  is  found  upon  another,  it  is  incumbent  upon  that  other,  to 
prove  how  he  came  by  it;  otherwise  the  presumption  is  that  he 
obtained  it  feloniously."*  This  was  cited  with  approbation,  in  the 
case  of  the  State  v.  Furlong  {aupra)^  and  its  accuracy  as  a  general 

•2  £a8t*8  Crlm.  Law,  656. 
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legal  proposition,  is  sastained  bj  the  deciaion  made  in  the  case  of 
Knickerbocker  v-  The  People.* 

As  the  proposition  was  first  stated  by  the  conrt,  concerning  tba 
}»i*e8umption  arising  from  the  fact  of  recent  possession  of  stolen 
property,  it  was  rather  too  decided  against  the  defendant.  For  it 
is  a  presumption  of  fact ;  one  which  the  jury  may  act  npon,  and 
not  one  which  by  law  they  are  required  to  follow.  But  it  whs 
afterward  qualified,  and  submitted  to  the  jury  in  that  form.  The 
court,  upon  that  subject,  responded  to  the  r^uest  of  the  defend- 
ant's counsel,  that  it  was  presumptive  evidence,  and  further  chai^ged, 
that  stolen  property,  immediately  afterward  found  in  possession 
of  a  party,  afforded  the  presumption  that  the  person  having  tlie 
possession,  had  stolen  it.  The  case  was  finally  submitted  to  the 
jury  upon  that  proposition,  and  it  was  as  favorable  to  his  case  as 
the  defendant  had  any  legal  right  to  require. 

The  court  also  declined  to  charge  the  proposition,  presented  by 
the  defendants'  counsel,  that  where  a  man,  in  whose  possession 
stolen  property  is  found,  gives  a  reasonable  account  of  how  be  came 
by  it,  the  prosecutor  was  required  to  show  the  account  to  be  false 
That  may  be  true,  as  to  a  large  class  of  cases  where  considerable 
time  has  elapsed  between  the  taking  and  the  discovery  of  the  fact 
of  possession,  but,  to  bring  the  case,  upon  this  point,  within  the 
rule  relied  upon  by  the  defendants'  counsel,  as  it  is  stated  in  the 
authority  cited  by  him,  it  is  necessary  that  it  shonld  appear  that  a 
reasonable  account  of  how  the  possessor  came  by  the  property, 
shonld  be  ^iven  to  those  finding  him  in  possession.f  In  the  present 
case,  nothing  of  that  kind  was  done.  For,  according  to  the  evidence 
of  the  policeman  who  made  the  arrest,  the  defendant  gave  no  account 
of  his  possession,  until  he  and  the  other  person  arrested  were  at  the 
police  court,  sometime  after  the  arrest  had  been  made.  The  defend- 
ant himself  swore  that  he  told  the  policeman,  at  the  time  of  the 
arrest,  that  he  had  bought  the  iron.  When  or  where  he  dainied  to 
have  bought  it,  he  did  not  state  that  he  disclosed.  What  he  said  be 
lie  stated  himself,  gave  no  reasonable  account  of  the  manner  in 
which  he  obtained  possession  of  the  iron,. and,  under  tlie  circnin- 
stances  attending  his  detection  and  arrest,  it  was  wholly  unworthy  of 
belief.    Even  if  the  proposition,  as  the  court  was  i^uested  to  chaige 

•  43  N.  T.,  177.  t  R<«ina  ▼.  Crowhurrt,  1  Car.  &  Kir.,  970. 
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it,  had  been  accurate,  it  was  not  raised  by  the  evidence  given  in  the 
ease.  Beyond  that,  the  prosecutor  cannot  be  required  to  show  that 
the  defendant's  statements  are  false,  when  given  in  exculpation  of 
what  seems  to  be  a  guilty  possession,  as  long  as  the  circumstances 
attending  it,  are  such  as  to  indicate  that  they  are  not  true.  The 
question  is  one  for  the  jury,  who  would  ordinarily  acquit  on  the  faith 
of  them,  where  they  appeared  to  be  probable,  but  would  reject  them 
under  circumstances  throwing  grave  suspicions  upon  their  truth. 
No  arbitrary,  unbending  rule  exists  upon  this  subject,  applicable  to 
all  cases  of  possession  of  stolen  property.  What  the  law  requires, 
is,  that  the  defendant's  statement  should  be  credited  where  it 
appears  to  be  probable,  and  consistent  with  the  facts.  While,  on 
the  other  hand,  the  jury  is  not  only  at  liberty,  but  it  is  their  duty 
to  decline  to  adopt  and  act  upon  it  when  it  is  inconsistent  with  other 
facts  proved,  tending  to  establish  guilt,  and  it  is  suspicious  and 
improbable  in  itself  There  is  nothing  in  the  case,  from  which  the 
defendant's  conviction  can  be  held  to  have  been  improper,  and  the 
judgment  should  therefore  be  affirmed. 

Davis,  P.  J.,  and  Bbady,  J.,  concurred. 

Judgment  affirmed. 


THE  DUTCHESS  COUNTY  INSURANCE  COMPANY, 
Rkspondknt,  v.  albert  HAOHFIELD  and  others.  Appel- 
lants. 

Bonds — when  negotiable  —  Stolen  —  rights  of  bona  flds  purchaser  of. 
Bonds  were  issued  by  the  city  of  Pooghkeepsie,  payable  **  to  the  said 


ills  execators,  administrators  and  assigns."  ffeldy  That  these  terms,  following 
the  space  left  for  the  insertion  of  the  name  of  the  payee  or  holder,  were  sufft- 
c'ient  to  render  them  negotiable. 

This  action  was  brought  to  recover  five  of  these  bonds  which  had  been  felo- 
niously stolen  from  the  plaintiff,  their  lawful  owner,  shortly  before  they  wore 
purchased  by  the  defendants.  At  the  trial,  the  defendant's  counsel  requested  the 
court  to  charge,  that  if  '*  Hachfield  &  Co.,  purchased  these  bonds  in  the  open 
market  for  full  Talne,  and  in  the  usual  course  of  business,  without  notice  or  suspi- 
cion, they  were  not  bound  to  make  a  close  and  critical  examination  In  order  to 
escape  the  imputation  of  bad  faith  in  the  purchase."  The  court  declined  so  to 
charge,  and  left  it  to  the  jury  to  say  how  much  of  an  examination  they  were  tc 
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make.  BM,  that  this  was  error,  and  that,  as  it  was  not  cured  by  the  chargi 
which  was  still  more  unfaTorable  to  the  defendant,  that  the  judgment  shoold  be 
reyersed,  and  a  new  trial  granted.* 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  and  from 
an  order  denying  a  motion  made  on  the  judge's  minatos  for  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

Cole9  Morris  and  Michael  H.  CardozOy  for  the  appellants. 
Albert  Stichney^  for  the  respondent. 

Daniels,  J. : 

This  action  was  brought  to  recover  the  possession  of  five  boodS) 
issued  bj  the  city  of  Poughkeepsie,  for  the  snm  of  $1,000  eacL. 
They  were  payable  in  blank,  with  the  addition,  following  the  blank, 
of  the  terms,  *'  his  executors,  administrators,  or  assignees,''  etc.  And 
these  terms,  following  the  space  left  for  the  insertion  of  the  name 
of  the  payee  or  holder,  were  sufficient  to  render  them  negotiable, 
under  the  mercantile  law  of  the  State,  aa  it  now  seems  to  be 
settled.f 

The  evidence  showed  that  these  bonds  had  been  feloniouslj 
stolen  from  the  plaintiff,  their  lawful  owner,  shortly  before  they 
were  purchased  by  the  defendants.  And  that  imposed  the  oblig&' 
tion  upon  them,  of  proving,  to  the  satisfaction  of  the  jury,  thtf 
their  purchase  was  made  for  value,  and  in  good  faith,  before  th(f| 
could  establish  a  title  to  the  bonds,  superior  to  that  of  the  plaintijJ 
as  the  preceding  owner.  %  Where  fraud  or  illegality  in  the  n^ot* 
tion  of  commercial  paper  is  shown,  the  law  presumes  a  want  of  c<hi 
sideration  in  the  transfer.  It  supposes  that  "  the  original  pa 
not  being  able  to  sue  upon  the  instrument  himself,  has  handed 

♦  As  to  what  must  be  proved  to  defeat  the  title  of  the  purchaser  of  stc 
negotiable  bonds,  see  Beybell  v.  The  Nat.  Currency  Bank,  54  K.  Y.,  888 ;  S.| 
2  Daly,  888.— Rep.] 

t  Brainerd  v.  N.  Y.  &  Harlem  R.  R.  Co.,  25  N".  Y.,  406;  White  v.  Vcnnonti 
Haas.  R  R  Co.,  21  How.  (U.  8.),  575;  Michigan  Bank  v.  Eldred,  9  Wallace,! 
051-WS2. 

^FarmeTB*  Bank  v.  Koxon,  45  N.  Y.,  702. 
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over  to  another,  to  sue  upon  it  for  his  benefit.  This  presamption) 
80  raised  by  the  law,  must  be  rebutted  by  the  holder,  showing 
affirmatively  that  he  gave  value.  It  is  not  quite  correct  to  say  that 
the  onus  of  proving  value,  is  cast  upon  the  plaintiff;  but  the 
plaintiff  being  presumed  to  stand  in  the  shoes  of  tiie  party  from 
whom  he  took  the  instrument,  and  to  be  his  agent  for  the  purpose 
of  carrying  out  the  iraudulent  or  illegal  intention,  is  bound  to  get 
rid  of  that  presumption.*'  * 

Proof  was  given  by  the  defendants,  tending  to  overcome  the 
presumption,  arising  out  of  the  circumstance  that  the  stolen  bonds 
were  found  in  their  possession,  by  showing  that  they  were  pur- 
chased by  them  for  a  valuable  and  adequate  consideration,  without 
notice  of  any  infirmity  in  the  title  of  their  vendor.  And  it  is 
npon  the  disposition,  which  the  court  made  at  the  trial  of  the 
questions  arising  dpon  this  proof,  that  the  main  effort  is  made  by 
defendants'  counsel,  to  sustain  their  present  appeal. 

After  the  charge  had  been  delivered  to  the  jury,  the  defendants' 
counsel  requested  the  court  to  instruct  them,  that  if  ^'  Hachfield  & 
Co.  purchased  these  bonds  in  the  open  market,  for  full  value,  and 
in  the  usual  course  of  business,  without  notice  or  suspicion,  they 
were  not  bound  to  make  a  close  and  critical  examination,  in  order 
to  escape  the  imputation  of  bad  faith  in  the  purchase."  The  court 
declined  to  charge  this  proposition,  and  left  it  to  the  jury  to  say 
how  much  of  an  examination  they  were  to  make ;  and  the 
defendants  excepted  to  the  refusal.  Tliis  exception  is  the  only  one 
required  to  be  considered  in  connection  with  the  charge  of  the 
court,  because  the  preceding  request,  though  in  the  main  correct, 
was  finally  coupled  with  an  untenable  proposition,  and,  for  that 
reason,  properly  refused.  The  proposition  presented  by  this 
exception  seems  to  be  faultless.  For,  if  the  defendants  did,  as  it 
contemplated,  purchase  the  bonds  in  the  open  market  for  value,  in 

f,  ^^      the  usual  course  of  business,  without  notice  or  suspicion,  then  they 
^^   were  not  bound  to  make  either  a  close  or  critical  examination, 

,,5.1''  either  of  the  bonds,  or  into  their  history,  in  order  to  escape  the 
imputation  of  bad  faith  in  the  purchase.     The  terms  made  use  of, 

n^ite^  ^  di<]  not  complete  or  finish  the  idea  pointed  at  by  the  words  notice 

idre<^      or  suspicion ;  but  as  the  whole  controversy  hinged  upon  the  ques- 

*  Fitch  V.  Jones,  S2  Eng.  Law  and  £q.,  184, 137, 188. 
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tion  whether  the  defeudants^  purchase  was  made  in  good  tkUk| 
what  was  really  intended  by  their  use,  was  clear  and  conspicuous. 
It  was,  in  substance,  without  notice  or  suspicion  of  the  robbery, 
by  which  the  plaintiff  was  divested  of  their  possession.  Timt 
was,  under  the  circumstances,  their  clear  implication ;  and,  with 
tliat  construction,  the  proposition  wlxich  the  court  declined  to 
cliarge,  was  sound  in  all  respects.  For  it  presented  the  case  of  a 
purchase  for  full  value,  in  the  ordinary  course  of  business,  without 
notice  or  suspicion  of  the  robbery  creating  the  infirmity  of  title. 
And  that  was  all  which  the  law  required  to  be  established,  to  pro. 
tcct  the  defendants  as  the  owners  of  the  bonds.  Under  those 
circumstances,  if  they  had  been  submitted  to,  and  found  as  proved 
by  the  jury,  the  defendants  were  not  bound  to  make  any  examina- 
tion or  investigation  whatever,  to  escape  the  imputation  of  bad  faith 
in  their  purchase  of  the  bonds.  For  they  were  of  themselves 
sufficient  to  show  a  purchase  in  good  faitli,  for  value,  and  iu  the 
usual  course  of  business.  And  the  law  requires  no  more  than  that, 
in  order  to  vest  the  buyer  with  the  title  to  negotiable  securities.* 
There  was  nothing  in  the  charge,  which  avoided  the  effect  of  the 
refusal  to  submit  this  proposition  to  the  jury.  That  was  still  more 
unfavorable  to  the  defendants'  title.  For  it  required  them  to 
satisfy  the  jury,  that  the  bonds  were  purchased  by  them  in  the 
ordinary  course  of  business,  '*  and  that  they  did  not  procure  them 
in  such  a  shape  as  would  put  a  prudent  man  upon  inquiry  ; "  and 
that  "they  bought  them  and  paid  for  them,  without  reason  to 
suppose  that  there  was  anything  wrong  about  them."  "That 
where  parties  act  in  good  faith^  in  the  purchase  of  securities,  in 
the  open  market,  without  any  attending  circumstances  which  would 
call  for  inquiry,  or  put  a  party  upon  his  guard,  the  purchaser  would 
be  protected,"  etc.  And  it  was  further  added :  "  If  you  find  from 
the  evidence  and  the  surrounding  circumstances,  that  Hachfield  & 
Co.  bought  these  bonds  in  good  faith,  without  any  reason  to 
suppose  that  Kendrick  had  wrongfully  come  into  possession  oi 
them,  then  they  are  protected."  These  were  the  prominent 
portions  of  the  charge,  stating  what  the  defendants  were  required 
to   establish,  in   order  to  succeed   in   their  defense.     And  they 

•Welch  v.  Sage,  47  N.  Y.,  143;  Belmont  Branch  of  State  Bank  of  (Miio  t 
Hoge,  85  K.  Y.,  65. 
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required  too  maob  of  them,  because  it  was  clearlj  to  be  implied 
from  what  was  said,  that  a  purchase  for  value,  and  in  good  faitli, 
was  insufficient,  in  case  there  was  enough  shown  to  put  the  defend- 
ants npon  inquiry,  or  upon  their  guard,'  or  arouse  their  suspicions 
that  the  seller  had  wrongfully  acquired  possession  of  the  bonds ; 
while  all  that  the  law  requires  to  protect  the  purchaser,  is,  that 
the  purchase  shall  be  for  value,  in  good  faith,  and  in  the  ordinary 
course  of  trade.  *  And  these  propositions  were  not  corrected  by 
the  general  statement,  afterward  made,  that  the  defendants  were 
to  be  protected  if  they  bought  the  bonds  in  good  faith,  because  thu 
preceding  qualifications  of  the  general  proposition  were  in  no  sense 
withdrawn  or  restricted.  The  jary  were  left  with  the  impression, 
conveyed  by  the  charge,  that,  in  addition  to  good  faith  in  the 
purchase  and  value  paid  for  the  securities,  the  defendants  were 
bound  to  satisfy  them,  that  it  was  made  under  circumstances  that 
would  not  put  a  prudent  man  upon  inquiry,  or  cause  him  to 
Boppose  there  was  anything  wrong,  or  put  him  upon  his  guard, 
or  lead  him  to  suppose  that  the  bonds  were  not  regular.  To 
correct  these  qualifications,  at  least,  the  proposition  the  court 
declined  to  charge,  was  required.  And  its  refusal  must  have  been 
decisive  with  the  jury,  that  a  purchase  for  value,  in  good  faith,  and 
in  the  nsual  course  of  business,  was  not  in  itself  sufficient  for  the 
protection  of  the  defendants. 

A  new  trial  cannot  be  ordered  for  misdirectioii  in  the  charge,  for 
the  simple  reason  that  it  is  not  one  of  the  grounds  which,  under  the 
Code,  can  be  considered,  in  support  of  a  motion  made  for  that 
purpose  npon  the  minutes  of  the  court.t  For  that  reason,  the 
effect  of  these  directions  is  no  otherwise  before  the  court  on  the 
present  appeals,  than  they  are  appropriate  for  consideration  upon 
the  effect  of  the  refusal  to  charge  as  requested  by  the  defendants. 
In  that  respect,  they  have  been  examined,  to  show  that  the  propo- 
sition declined,  was  not  included  in  anything  which  had  been  said. 
And,  as  it  had  not  previously  been  submitted  to  the  jury,  and  was 
right  and  proper  for  their  consideration,  the  court  should  have 
charged  it,  when  the  request  was  made.    The  refusal  to  do  so  wac 

*  Welch  V.  Sage,  mipra;  Ooodman  v.  SimondB,  20  Row.  (U.  8.),  848. 
tCode,  §264. 
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error,  and,  for  that  reason,  the  judgment  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

Davis,  P.  J.,  and  Bbadt,  J.,  concurred. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide  the 
event. 


THE  FIRST  NATIONAL  BANK  OF  NEW  YORK,  Respon- 
dent, V.  THEODORE  W.  MORRIS  and  anotuek,  Appkl- 

LANTS. 

Aceommodation  drqft  accepted  to  be  need  in  another  State — when  tuturiaue — 8uretie$ 

cf  eorporatian  —  fuury  cannot  be  pUadedby, 

The  Lenox  Glass  Company,  a  corporation  residing  and  doin/^  business  in  the 
Btate  of  Massachusetts,  drew  a  draft  on  the  firm  of  D.  S.  Schank  A  Sons,  of 
which  the  defendants  are  members,  which  firm  then  resided  and  carried  on  busi- 
ness in  the  city  of  New  York.  The  draft  was  accepted  by  the  firm  for  the 
accommodation  of  the  drawer,  and  subsequently  discounted  by  it  in  Massa- 
chusetts, at  a  rate  which  was,  according  to  the  laws  of  New  York,  usurious. 

The  draft  was  subsequently  transferred  to  the  plaintiff,  which  brought  this 
action  thereon.  Held^  that  it  was  entitled  to  recover;  that  the  defendants,  by 
accepting  the  draft  for  the  accommodation  of  the  drawer,  became  simply  suretiei 
for  its  payment,  and  hence  neither  they,  nor  their  principal,  the  corporation, 
could,  under  the  laws  of  this  State,  interpose  usury,  as  a  defense  in  an  action 
upon  the  draft. 

Semble^  that  by  the  acceptance  of  the  draft  for  the  accommodation  of  the 
drawer,  the  inference  would  seem  to  be  natural  and  proper,  that  it  most  have  been 
intended  that  the  drawer  could  use  it  in  any  manner  which  might  be  lawful  at 
the  place  of  its  residence,  and  that  the  fact  of  its  being  discounted  at  a  rate,  law- 
ful there,  but  usurious  here,  would  not  affect  its  yalidity. 

JetoeU  Y.  Wright  (80  N.  Y.,  259)  criticised  and  doubted;  Bank  of  Oeor^  t. 
Lewin  (45  Barb.,  840)  and  B(Men  ▼.  Bradley  (9  Abb.  [N.  S.],  895)  approved. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered 
npon  the  trial  of  this  cause  by  the  court  without  a  jury.  The  facts 
are  stated  in  the  opinion 

Wm,  A.  Beach  and  A.  C,  Brown^  for  the  appellants.  Tlie  draft 
was  msiirions.  {Lee  v.  SelUcky  83  N.  Y.,  615 ;  Ourtis  v.  Learnt^ 
16  id.,  227;  JeweU  Y.Wright,  30  id.,  259;  Cope  v.  Alden,  53 
Barb.,  350.) 
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J-   I  I  -  - ■ -^ 

Charles  A.  Peabody^  for  the  respondents,  cited  Bcdme  v.  Wmnf- 
laugh  (38  Barb.,  352) ;  Hyde  v.  Goodnaw  (3  N.  Y.,  266) ;  Mer- 
chant^ Bank  v.  Spalding  (12  Barb.,  302) ;  Chapman  v.  Bobert- 
eon  (6  Paige,  627) ;  MUler  v.  TV^any  (1  Wallace,  298). 

« 

Daihels,  J. : 

The  judgment  in  this  action  was  for  the  recovery  of  the  amotnit 
due  upon  a  draft,  drawn  by  the  Lenox  Glass  Company,  in  Massa- 
chusetts, on  the  firm  of  D.  S.  Schank  &  Sons,  then  residing  and 
carrying  on  business  at  the  city  of  New  York,  and  accepted  by 
them,  for  the  accommodation  of  the  drawer.  The  defendants  were 
members  of  that  firm,  and  defended  the  action  on  the  ground  that 
the  drawer  of  tlie  draft  procured  it  to  be  discounted  for  its  benefit, 
at  what,  under  the  laws  of  this  State,  was  a  usurious  rate  of  inte- 
rest. But  the  draft  was  discounted  by  a  banking  institution  in  the 
State  of  Massachusetts,  at  a  rate  of  interest  which,  by  the  laws  of 
that  State,  was  legal  and  valid ;  and  that  institution  transferred  it 
to  the  plaintiff.  The  point  in  the  case  is,  whether  the  defense  of 
usury  was,  under  the  circumstances,  sustained. 

By  the  acceptance  of  the  draft  for  the  accommodation  of  the 
drawer,  the  inference  would  seem  to  be  natural  and  proper,  that  it 
must  have  been  intended  that  the  drawer  could  use  it  in  any  man- 
ner which  might  be  lawful  at  the  place  of  its  residence;  for,  with- 
out that  privilege,  it  is  obvious  that  the  drawer  could  not  be 
secured  the  full  benefit  of  the  paper  accepted.  Its  business  was  in 
another  State,  and  the  presumption  would  be,  that  the  acceptance 
was  procured  to  be  used  where  that  was  transacted,  and  its  ordinary 
corporate  functions  were  exercised ;  and  from  such  a  design,  a  valid 
nse  of  the  paper  there,  ought  to  be  maintained  by  the  courts  of 
this  State.  The  usury  laws  of  this  State  were  in  no  way  in  force 
there,  and,  properly  speaking,  had  no  relation  to  the  use  there 
made  of  the  paper.  It  was  accepted  to  be  used  by  the  drawer,  carry- 
ing on  its  corporate  operations  there,  and  no  restriction  imposed 
as  to  what  should  be  done  with  it.  The  drawer  was  entitled  to 
make  any  lawful  use  which  it  could  of  the  acceptance,  *  and  one 
mode  of  making  such  nse  of  it,  was,  to  render  it  available  for  the 

drawer's  benefit,  in  any  way  in  which  that  could  be  done  consist 

• 

*  SenecA  Co.  Bank  v.  Neass,  8  Com.,  448. 
Hun— Vol.  I.  86 
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entlj  with  the  laws  of  the  place,  under  which,  as  a  corporation,  it 
existed.  But  it  is  claimed  in  behalf  of  the  appellants,  that  the 
right  of  the  drawer  to  use  the  acceptance,  was  subject  to  the  dis- 
ability imposed  bj  the  usurj  laws  of  this  State,  because  the  accept- 
ance was  made  in  this  State,  and  by  its  terms  rendered  the  bill 
payable  here;  and  the  decision  made  in  the  ease  of  Jewdl  v. 
Wright^  *  is  a  direct  authority  in  favor  of  the  correctness  of  that 
position.  Under  ordinary  circumstances,  it  would  be  the  plain 
duty  of  this  court  to  follow  that  authority,  while  it  remained  appa- 
rently in  force,  although  differing  from  the  propriety  of  tlie  con- 
clusion maintained  by  it.  But,  since  it  was  made,  the  learned  jus- 
tice who  prepared  the  opinion  upon  which  the  case  was  decided, 
has,  with  the  concurrence  of  his  associates  at  General  Term, 
silently  disregarded  its  authority,  f  The  same  thing  was  done  upou 
a  full  consideration  of  the  case,  by  the  Superior  Court  of  Buffalo,  at 
General  Term4  The  doctrine  on  which  the  case  stood,  was  there 
fully  examined  by  the  late  Judge  Hasten,  with  his  accustomed 
learning  and  ability,  with  the  result  that  it  was  opposed  to  tlie 
preceding  authorities  on  the  subject,  and  probably  decided  under  a 
clear  misapprehension.  When  that  case  was  decided.  Judge  Dayiu 
prepared  an  adverse  opinion,  characterized  by  his  usual  thorough- 
ness, learning  and  ability,  in  which  he  maintained  the  principle, 
since  acted  upon  in  this  court  and  the  Superior  Court  of  Buffalo, 
under  the  preceding  authorities  applicable  to  it.  This  opinion  is 
published  in  a  note  to  Bowen  v.  Bradley^  §  and  is  entitled  to  consi- 
deration and  weight  in  the  disposition  of  this  case.  Still,  it  may 
well  be  doubted  whether  a  proper  sense  of  decorum  is  consistent 
with  the  position  that  the  decision  in  JewM  y.  Wright,  as  long  as 
it  has  not  been  overruled  by  the  court  pronouncing  it,  can  properly 
be  disregarded  by  this  court. 

But  as  the  defendants,  now  complaining  of  the  judgment, 
accepted  the  draft  for  the  accommodation  of  the  drawer,  they 
became  simply  sureties  for  its  payment.  |  The  drawer  appears  to 
have  been  a  corporation,  and  as  such  could  not  defend  an  action 
upon  the  draft  drawn  by  it,  on  the  ground  of  usury,  under  the  laws 

•80N.  T.,259.  fBankof  Geoigiav.Lewin.45Barb.,  840. 

t  Bowen  y.  Bradley,  9  Abb.  (N.  S.),  895.  g  9  Abb.  (N.  8.),  40a 

I  mtti  y.  CongdoQ,  2  Com.,  852,  854. 
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of  this  State;  and  the  same  disabilitj  affected  the  defendants  as 
its  sureties.  * 

The  judgment  appealed  from  was  right|    and  it  should    be 
affirmed: 


DayiS)  p.  J.,  concnrred. 
Judgment  affirmed. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Respond- 
ents, V.  THOMAS  0.  CHALMERS,  Implsadxd,  eto.,  Apfei^ 

LANT. 
CAap<0r  848,  Laws  1860  —  bcmd  given  by  astignee  under — eureiUe  on — liabilUycf, 

The  defendants  are  snreties  upon  a  bond  given  by  one  De  Camp,  in  pursuance 
of  chapter  348,  Laws  1860,  for  the  faithful  discharge  of  liis  duties  as  assignee, 
under  an  assignment  made  by  insolvent  debtors  for  the  benefit  of  their  creditors 
Certain  Judgment-creditors  of  the  assignors  subsequently  brought  suits,  in  which 
judgments  were  recovered  setting  aside  the  assignment  as  to  them  on  the  ground 
of  fraud,  and  directing  the  assignee  to  pay  over  to  them  certain  sums  in  said 
Judgments  mentioned.  The  assignee  having  failed  to  comply  with  the  terms  of 
*he  Judgments,  tliis  suit  was  brought  Held^  that  the  defendants  were  not  liable. 
The  object  of  the  bond  required  by  the  statute  is  to  render  general  assignments  by 
insolvent  debtors  more  efficient,  and  to  secure  the  full  and  faithfUl  application  of 
the  debtors'  property  to  the  discharge  of  the  creditors'  demands,  according  to  the 
directions  contained  in  the  assignment,  and  it  is  no  part  of  the  design  of  the 
statute  to  defeat  the  assignment,  or  to  provide  means,  or  secure  the  ends,  by  which 
that  might  be  accomplished. 

Appbaxi  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury. 

On  October  31,  1866,  Mary  A.  Halsey  and  Oscar  P.  Northum, 
comprising  the  firm  of  Halsey  &  Northum,  of  the  city  of  New 
York,  executed  and  delivered  to  A.  L.  De  Camp,  a  general 
assignment  for  the  benefit  of  their  creditors.  On  November 
14th,   1865,   the  defendants  in   this  action   executed  a   bond  to 

*Bosa  V.  Butterfleld,  88  N.  T.,  665;  Belmont  Branch  Bank  v.  Hoge,  80  id.,  06 
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the  people  of  the  State  of  New  York,  in  the  penalty  of  $25,000, 
pursuant  to  Bection  3,  chapter  348,  Laws  of  1860,  conditioned  for  the 
faithful  discharge  of  the  duties  of  said  De  Camp  as  such  assignee, 
and  for  the  due  accounting  for  all  money  received  by  him  as  such 
assignee.  Certain  creditors  of  Halsey  &  Northum  subsequently 
commenced  suits,  in  which  judgments  were  recovered,  setting  aside 
the  assignment  as  fraudulent  as  to  them,  and  directing  that  the 
property  in  the  hands  of  the  assignee  should  be  applied  toward 
the  payment  of  such  judgments.  On  the  foot  of  these  decrees, 
setting  aside  the  assignment,  an  order  of  reference  was  made  on 
the  4th  of  March,  1871,  referring  it  to  a  referee  to  take  the  accounts 
of  De  Camp,  as  assignee,  and  report  the  amount  of  property  which 
came  into  his  hands  for  which  he  was  liable.  The  referee  found  that 
he  was  chargeable  with  $15,402.29,  and  De  Camp  having  failed  to 
pay  over  this  amount,  as  directed  by  tlie  court,  this  action  was 
brought  against  the  sureties  on  the  bond. 

F.  N.  BangSj  for  the  appellant,  cited  Douglas  v.  Rovoard  (24 

Wend.,  35);  Jdckson  v.  Griswold  (4  Hill,  522);  McMidcen  v. 

WM  (6  How.  [U.  S.],  292) ;  McCluahy  v.  OromweU  (1  Kern.,  598) ; 

Shellington  v.  Rowland  (53  N.  Y,,  374) ;  Smith  v.  TAd  ZTl  &  ^8 

Wall.,  236). 

NeUon  Smith  and  B.  K.  PhelpSy  for  the  respondents,  cited 
Renriques  v.  Rone  (2  Edw.  Ch.,  119) ;  Mackie  v.  Cairns  (5  Cow., 
647);  Rapdye  v.  Prince  (4  Hill,  119);  Bridgeport  Ins.  Co.  v. 
Wilson  (34  N.  Y.,  275) ;  Methodist  Churches  v.  Barker  (18  id^ 
463) ;  LeaviU  v.  Babney  (  9  Abb.  [N.  S.],  873) ;  Oelston  v.  Royt 
(13  Johns.,  561);  Borrv.Birge  (8  Bar.,  851);  Wood  v.  Young 
(5  Wend.,  620). 

Daniels,  J.: 

This  action  is  upon  a  bond,  given  by  the  defendants  under  chapter 
348,  of  the  Laws  of  1860,  for  the  faithful  discharge,  by  the  principal, 
of  his  duties  as  assignee,  under  an  assignment  made  by  insolvent 
debtors  for  the  benefit  of  their  creditors,  and  for  the  due  accounting 
for  all  moneys  received  by  such  assignee.  That  is  the  form  pre- 
scribed by  the  statute  for  the  condition  of  the  bond,  and  it  strictly 
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xsonformed  to  the  requirement  ia  tliat  respect  made.  The  assignee 
accepted,  bat  never  consummated  or  completed,  the  execution  of 
the  trusts  created  by  the  assignment ;  for  creditors  of  the  insolvent 
assignors,  who  were  dissatisfied  with  the  disposition  which  the 
aseignment  made  of  the  debtor's  property  and  its  proceeds,  assailed 
it  as  fraudulent,  under  judgments  recovered  by  them,  and  that  was 
finally  held  to  be  its  character.  And  for  that  reason,  it  was  held 
inoperative  and  void,  as  to  their  demands.  This  eflFectually  sub- 
verted and  annulled  the  entire  assignment,  and  wholly  defeated  the 
objects  proposed  to  be  accomplished  by  it,  because  the  amount  duB 
upon  the  judgments  under  which  it  was  assailed,  greatly  exceeded 
all  that  the  assignee  received  under  it  for  the  purposes  of  the  trust. 
And  that  was  diverted  from  the  trusts  mentioned  in  the  assignment, 
and  appropriated  to  the  payment,  as  far  as  it  might  prove  sufficient 
for  that  purpose,  of  the  creditors'  jndgmenta  against  the  assignors, 
and  the  costs  of  the  proceedings  taken  by  them.  This  necessarily 
ended  all  the  rights,  duties  and  functions  of  the  assignee,  under  the 
assignment*  His  duties,  afterward,  wholly  appertained  to  the 
application  to  be  made  of  the  property,  in  conformity  to  the  judg- 
ments. From  that  time,  they  became  his  guide,  and  defined  the 
duties  he  could  be  required  to  perform.  They  resulted  in  finding 
the  debtor's  property  in  his  possession,  applicable  to  the  payment 
of  the  judgment  creditors'  demands,  and  his  only  obligation  was 
to  appropriate  it  as  they  required  him  to  do  that.  In  that  he  has 
failed,  and,  on  account  of  that  failure,  the  present  action  was  brought 
against  the  assignee  and  his  sureties  upon  the  bond  given  for  the 
faithful  discharge  of  his  duties,  and  the  due  accounting  for  the 
moneys  received  by  him.  And  the  first,  as  well  as  the  most 
important  question  arising  upon  the  present  appeal,  is,  whether  that 
failure  was  a  violation  of  the  condition  of  the  bond.  That  was 
answered  at  the  circuit  in  the  affirmative,  and  the  sureties  of  the 
assignee  were  accordingly  held  liable  for  his  failure  to  comply  with 
the  terms  of  the  creditors'  judgments.  In  no  other  way  could  their 
liability  be  maintained,  for  it  is  only  where  the  assignee  fails,  or 
refuses  to  perform  the  decree  or  order  made  against  him,  that  an 
uction  can  be  brought  upon  the  bond."*^ 
The  bond  was  given  pursuant  to  a  statutory  requirement,  and 

•Lawsof  1860,  596,  §5. 
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the  liability  of  the  sureties  in  it,  ean/conseqaentlj,  be  no  broader 
than  the  purposes  designed  to  be  promoted  by  the  teims  and  spirit 
of  the  statute.  To  that  extent,  the  sureties  are  clearly  bound,  bat 
no  farther  than  that.  And  for  the  purpose  of  determining  the 
measure  of  their  liability,  an  examination  of  the  spirit,  design  and 
terms  of  the  statute,  will  become  necessary.  Its  main  object  and 
purpose  appears  to  have  been,  to  render  general  assignments  by 
insolvent  debtors,  more  efficient  and  certain,  in  the  execution  of 
tlie  design  for  which  the  common  law  permitted  them  to  be  made, 
and  to  secure  the  full  and  faithful  application  of  the  debtor's  pro- 
perty, to  the  discharge  of  the  creditors'  demands,  according 
to  the  directions  contained  in  the  assignment.  It  was  no 
part  of  the  design  of  the  statute  to  defeat  the  assignment,  or  to 
provide  means,  or  secure  the  ends,  by  which  that  miglit  bo  accom- 
plished. [Neither  did  it  provide  or  interpose  any  obstacle,  not 
previously  existing,  in  the  way  of  creditors,  dissatisfied  with  its 
provisions,  disposed  to  assail  it  and  attempt  its  subversion.  Their 
remedies  remained  precisely  as  the  law  had  before  provided  them. 
They  were  in  no  respect  accelerated,  diminished  or  affected  by  this 
statute.  Its  general  scope  and  object  was  to  secure  a  faithful  appli- 
cation of  the  debtor's  assets,  under  the  terms  and  provisions  of  the 
assignment,  and  in  that  way  to  protect  both  debtors  and  creditors 
against  the  waste,  improvidence,  negligence  and  infidelity  of  the 
assignee,  in  the  execution  of  the  trusts  created  by  it.  To  promote 
that  end,  the  statute  begins  by  providing  for  certain  formalities  to 
be  observed  in  the  execution  of  the  assignment,  denominating  the 
assignee's  estate  a  trust,  and  requiring  a  schedule  of  the  debtor's 
property  to  be  made  and  filed  under  the  solemnity  of  his  oath. 
And  then  follows  the  requirement,  that  the  assignee  shall,  with 
sufficient  sureties  to  be  approved  by  the  county  judge,  enter  into 
a  bond,  of  the  nature  of  that  given  in  this  instance,  '*  before  he 
shall  have  power  or  authority,  to  sell,  dispose  of,  or  convert  to  the 
purposes  of  the  trust,  any  of  the  assigned  property."  And  after 
the  lapse  of  one  year,  upon  the  petition  of  any  creditor  of  the 
assignors,  the  assignee  may  be  required  to  show  capuse  before  the 
county  judge,  why  an  account  of  the  trust  fund,  created  by  the 
assignment,  should  not  be  made.  And  that  officer,  on  the  hearing, 
is  authorized  to  decree  payment  of  such  creditor's  proportional  part 
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of  Bnch  fund.  This  provision  is  an  important  one  to  be  considered 
in  this  case,  because  it  is  for  the  default  of  the  assignee  to  comply 
Tvith  what  may  be  required  from  him  by  the  order  or  decree  which 
may  be  made,  that  his  sureties  are  rendered  liable.  And  it  is 
apparent  that  it  is  directed  only  to  the  proper  application  of  the 
trust  fund,  according  to  the  terms  of  the  assignment.  No  judg- 
ment is  rendered  necessary,  to  warrant  the  proceedings  of  the 
creditor,  as  it  is  where  the  object  is  to  assail  the  assignment  as 
unlawful^  and  subvert  and  destroy  its  trusts.  But  all  that  is  neces- 
sary is,  that  the  creditor  shall  be  entitled  to  a  proportional  part 
of  tlie  trust  fund,  provided  by  it  for  his  benefit.  And  this  neces- 
sarily assumes  the  validity  of  the  assignment  itself,  for  in  no  other 
way,  consistently  with  the  teriils  used,  could  the  creditor  be  enti- 
tled to  a  proportional  part  of  the  fund  mentioned.  The  remedy  is 
clearly  provided  tor,  and  confined  to,  those  creditors  claiming  a 
benefit  under  the  terms  of  the  assignment  itself.*  And  that 
design  is  still  further  exhibited  by  the  provisions  made,  concerning 
the  action  which  may  be  brought  upon  the  bond.  For  it  is  only 
when  the  assignee  shall  omit,  or  refuse,  to  perform  any  decree 
or  order  made  against  him,  for  the  payment  of  a  debt  out  of 
the  trust  fund,  by  a  judge  or  court  having  jurisdiction,  that 
the  bond  can  be  ordered  to  be  prosecuted.  The  default  for  which 
that  can  be  done,  is  limited  to  the  non-performance  of  the  decree 
or  order  requiring  payment  to  be  made  out  of  the  trust  fund,  pro- 
vided for,  and  contemplated  by  the  assignment.  And  it  clearly 
presupposes  the  continuance  and  execution  of  the  trusts  mentioned 
in  it.  This  purpose  is  still  further  manifested  by  the  disposition 
whicli  the  court  or  judge  is  required  to  make  of  the  amount  col- 
lected on  the  bond.  For  the  only  use  which,  according  to  the 
terms  used  in  the  act,  can  lawfully  be  njade  of  that,  is,  that  it  shall 
be  applied  in  satisfaction  of  the  debts  of  the  debtor,  ''  in  the  same 
manner  as  the  same  ought  to  have  been  applied  by  "  the  assignee ; 
and  that  is,  as  it  was  directed  by  the  assignment.  For,  under  all 
proceedings  provided  for  by  the  statute,  no  obligations  are  consi- 
dered beyond  those  arising  out  of  that  instrument-f  They  are  all 
prescribed  for  the  apparent  and  only  purpose  of  securing  a  faithful 

•  LawB  of  1860»  596,  S  4.  f  Id.,  p.  696. ' 
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execation  of  the  trasto  declared  by  the  assignment.  It  is  for  their 
sole  protection  that  the  bond  was  prescribed ;  and  to  render  that 
entirely  efficient,  the  proceedings  mentioned  were  provided.  Tlie 
terms  in  which  the  condition  of  the  bond  is  required  to  be 
expressed,  sustain  the  same  result ;  for  thej  require  the  sureties  to 
become  bound  only  for  the  faithful  discharge  of  the  duties  of  the 
assignee,  and  the  due  accounting  for  all  moneys  received  by  him. 
The  duties  referred  to,  are  no  other  than  those  arising  out  of  the 
assignment,  and  the  moneys  simply  those  received  by  him  as 
assignee,  in  the  ordinary  course  of  the  execution  of  such  trusts. 

The  object  and  design  of  the  statute  in  providing  the  bond,  are 
reasonably  clear  and  well  defined ;  and  it  is  the  duty  of  the  court 
to  carry  them  into  effect,  us  they  are  manifested  by  the  law.  *  It 
cannot,  properly,  be  so  far  enlarged  by  construction,  as  to  impose 
upon  the  sureties  an  obligation  which  it  was  not  its  purpose  to 
require  them  to  bear;  particularly,  as  neither  the  law  nor  the  terms 
of  the  bond,  contain  anything  which  requires  that  to  be  done. 
Sureties  are  favored  by  the  general  rules  of  construction,  so  far  that 
their  undertaking  on  behalf  of  their  principal,  is  not  to  be  extended 
beyond  the  fair  and  obvious  import  of  the  terms,  under  the  cir- 
onmstances,  made  use  of  for  the  purpose  of  expressing  it.  f  Their 
undertaking,  by  the  bond  in  suit,  was,  that  the  assignee  should 
faithfully  discharge  the  duties  devolving  upon  him  in  that  capacity, 
and  account  for  the  moneys  received  by  him  in  the  same  relation. 
They  in  no  sense  became  liable  for  his  duties  and  omissions  in  the 
new  capacity,  arisins:  out  of  the  complete  subversion  of  the  assign- 
ment and  all  the  trusts  it  contemplated  and  provided  for,  by  the 
action  of  creditors  proceeding  in  hostility  to  it,  and  in  defiance  of 
its  provisions.  Consequently,  the  omission  or  refusal  to  perform 
the  decree  or  order,  for  which  alone  an  action  may  be  maintained 
upon  the  bond,  under  the  terms' of  the  statute  providing  for  it,  was 
not  shown  upon  the  trial  of  this  cause.  The  contingency,  on  wliich 
the  liability  has  been  rendered  dependent,  never  has  arisen,  and  no 
judgment  against  the  sureties  was  warranted  by  what  appeared  in 
the  case.    For  this  reason,  the  other  objections  to  the  recovery  will 

*  Holmes  v.  Carley,  81  K.  T.,  289, 290,  and  caaa  died, 
t  Martin  v.  Tbomas,  24  How.  (U.  &),  815, 817. 
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not  reqaire  consideration.    The  judgment  Bhoald  bo  reveiBedi  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

Datjb,  p.  J.|  and  Bbadt,  J.,  concurred. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide  the 
event. 


HERMAN  BACHARACH  and  JOSEPH  ROSENTHAL, 
Respondents,  v.  ALFRED  E.  LAGRAYE,  Impleaded,  etc.. 
Appellant. 

JAMES  B.  ADRIANCE  and  oihers,  Respondents,  v.  ALFRED 
E.  LAGRAYE,  Impleaded,  etc.,  Appellant. 

Sztraditwn  tnnaJty — wrrendar  cffugitiw  from  justiee  under— righU  of—noi  UaUe 

to  arreit  in  a  ekU  action. 

The  defendant,  who  had  been  brought  into  the  United  States  as  a  fugitive  from 
Justice,  under  the  extradition  treaty  with  France,  was  arrested  in  a  civil  action. 
After  such  arrest,  he  gave  bail  and  was  dischaiged.  BiUd^  that  by  so  doing,  he 
did  not  waive  his  right  to  apply  to  the  court  to  have  the  order  of  arrest  vacated, 
on  the  ground  that  he  was  not,  under  the  circumstances,  liable  to  be  arrested  in 
such  action. 

Peirie  v.  Jmifferald  (1  Daly,  401)  disthiguished;  WiOianu  v.  Bacon  (10  Wend., 
086),  doubted. 

Where  a  fugitive  from  justice  is  surrendered  under  an  extradition  treaty,  it  is 
fbr  the  single  and  special  purpose  of  being  tried  for  the  crime,  mentioned  in  the 
proceedings  taken  against  liim,  and  for  none  other.  As  to  all  other  matters,  he 
is  entitled  to  the  protection  of  the  laws  of  the  country  surrendering  him,  so  far  as 
his  personal  liberty  would  liave  been  secured  by  them,  in  case  no  renvoval  of  his 
person  had  been  made.  And,  after  the  purposes  of  Justice  are  satisfied,  as  to  the 
particular  oifense  for  which  he  was  surrendered,  he  is  entitled  to  return  to  the 
conntiy  from  wliich  he  was  taken. 

A  person  who  has  been  surrendered  under  an  extradition  treaty,  is  not,  while 
in  the  custody  of  the  government  to  which  he  hss  been  delivered  up,  and  for  a 
reasonable  time  thereafter,  subject  to  be  arrested  in  a  civil  action. 

Appeai^s  from  orders  of  the  Special  Term,  denying  motions  to  set 
aside  orders  of  arrest. 

The  defendant  was  brought  into  the  United  States  as  a  fugitive 
from  JQStice,  under  the  extradition  treaty  existing  between  this 
country  and  Franca  Upon  his  arrival  in  New  Y^rk,a  number  of 
HuK— Vol.  L  87 
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liiscreditore  commenced  actionB  against  him,  in  which  they  obtained 
orders  of  arrest.  Lagrave  then  applied  to  have  these  orders  of 
arrest  set  aside,  on  the  ground  that  he  was  unlawfully  brought  into 
this  country,  the  crime  for  which  he  was  surrendered  not  being 
provided  for  in  the  treaty,  and  that  his  creditors  had  nnlawfiilly 
conspired  together  to  bring  him  here,  in  order  that  they  might 
arrest  him  in  civil  actions  to  be  commenced  by  them.  His  motion 
was  granted,  and  the  orders  were  set  aside.  The  case  is  reported 
in  14  Abbott  (N.  S.),  333,  and  45  Howard,  301,  the  opinion  being 
delivered  by  Mr.  Justice  Fancher,  where  the  facts  of  the  case  are 
fully  stated.  Subsequently,  the  plaintifib  in  the  above  entitled 
actions,  who  were  in  no  way  concerned  in  bringing  Lagrave  into 
this  country,  commenced  these  actions,  and  in  them  obtained 
orders  of  arrest.  The  defendant  then  moved  to  set  aside  these 
orders,  and  the  motions  were  denied.  The  decision  at  Special 
Term  is  reported  in  15  Abbott  (N.  S.),  page  276,  and  in  47  Howard, 
page  73,  Lawsenob,  J.,  delivering  the  opinion. 
From  these  orders  the  defendant  appealed. 

ChaTU%  TT.  Brooks^  for  the  appellant. 

D.  M.  Porter  and  X.  A.  Gouldy  for  the  respondents. 

Daniels,  J.: 

The  defendant  applied  to  have  the  order  for  his  arrest  vacated, 
because  he  had  been  brought  into  the  United  States,  as  a  fugitive 
from  justice,  under  the  extradition  treaty  existing  between  this 
country  and  France.  He  was  arrested  under  the  order  before  he 
could  return  to  France,  and  while  he  was  still  in  custody.  After 
such  arrest,  he  gave  bail  on  the  criminal  charge,  and  in  that  manner 
secured  his  discharge.  This  circumstance  is  now  relied  upon,  by  way 
of  answer  to  his  application,  as  a  waiver  of  his  right  to  the  relief 
asked  for.  And  many  authorities  are  cited  by  the  plaintiffs'  counsel, 
holding  that  an  appearance  in  the  action,  even  though  informal,  will 
l>e  attended  with  the  effect  of  waiving  irregularities  in  the  roeaofl 
made  nse  of  to  bring  the  defendant  into  court.  That  principle,  as  a 
general  proposition,  is  very  well  settled,  but  it  does  not  follow  from 
it,  that  the  defendant's  application  should  be  denied  for  thnt  reason. 
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What  he  particnlarlj  complains  of  now,  is  not  the  means  or  process 
bj  which  he  was  brought  into  court,  but  the  restraint  imposed  upon 
bis  person  by  the  order  of  arrest.  And  among  all  the  authorities 
relied  upon,  but  one  in  any  way  affects  the  consideration  of  tliat 
point,  and  that  is  the  case  of  Petrie  v.  Fitzgerald.*  In  that,  it  was 
held  that  a  party,  arrested  on  the  way  from  court,  which  he  had 
attended  as  such,  waived  his  right  to  be  discharged,  on  the  ground 
of  his  privilege,  by  giving  bail  in  the  action.  This  was  held  by 
the  court,  as  the  result  justified  by  the  authorities,  although  very 
well  considered  cases  were  referred  to,  inconsistent  with  that  view. 
And  the  conclusion  was  sustained,  because  the  order  was  not 
assailed,  but  the  arrest  made  under  its  authority,  at  a  time  when  it 
could  not  be  enforced.f 

In  the  present  case,  the  order  is  assailed  not  simply  on  the 
ground  of  a  mere  privilege,  but  because  of  the  implied  guaranty-, 
afforded  by  tlue  treaty,  that  the  defendant  should  be  freely  allowed 
to  return  to  the  country  from  whence  he  was  brought,  in  pureuance 
of  its  provisions,  for  the  sole  and  only  purpose  of  being  tried  upon 
a  specified  criminal  offense.  '  Such  a  claim,  it  was  held  in  the  case 
of  Williams  v.  Bacon^X  ^^  ^^^  within  the  rule  privileging  suitors 
and  witnesses  from  arrest  whilst  going  to,  attending  at,  and  return- 
ing from,  court.  And  while  the  application,  then  made  for  the 
discharge  of  the  order  and  the  arrest  under  it,  was  denied,  it  was 
not  done  because  the  right  had  been  in  any  way  jeopardized  or  lost 
by  the  proceedings  taken  in  the  case. 

The  provision  of  the  Code  upon  this  subject,  is  comprehended  in 
very  general  terms.  It  allows  a  party  arrested  on  an  order,  to 
apply  on  motion  to  vacate  the  order  of  arrest  at  any  time  before 
judgment,  and  even  after  that,  where  the  arrest  may  be  made  less 
than  twenty  days  before  its  recovery.  §  These  provisions  contain 
no  restriction,  as  to  the  ground  on  which  the  application  may  be 
made,  and  the  right  secured  by  them  is  in  no  way  rendered  depend- 
ent upon  the  circumstance,  that  no  appearance  may  have  previously 
been  made  in  the  action  by  the  applicant.  Neither  do  they  dis- 
criminate in  any  respect,  as  to  the  grounds  on  which  the  discharge 
of  the  order  may  be  applied  for.  The  remedy  is  general  in  its 
nature,  sufficiently  so  to  include  the  protection  of  every  possible . 

•  1  Daly,  401.         t  Id-,  407.         %  10  Wcud.,  630.         §  Code,  §§  204,  188. 
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light,  the  defendant  may  be  able  to  show  in  favor  of  his  exonera- 
tion from  the  proceeding  taken  to  arrest  him.    And,  under  its 
general  nature,  the  motion  maj  be  made  and  maintained,  whenever 
it  can  be  snccessfully  shown  that  no  right  to  the  order  and  arrest, 
under  tlie  circumstances,  existed,  after  bail  has  beeo  given,  even 
though  that  may  not  be  done  in  support  of  a  mere  personal  privi- 
l^e.    Modem  legislation  in  this  State  has  been  repeatedly  change  ' 
for  the  purpose  of  facilitating  the  right  of  arrested  parties  tosecu: 
their  dischai^  on  bail ;  and  afterward,  also,  by  motion,  where  th 
right  of  arrest  can  be  shown  not  to  exist.     And  it  is  the  duty  of 
the  courts  t^  place  no  needless  obstacle  in  the  way  of  parties 
applying  for  the  benefit  of  the  provisions  made  in  their  favor,  but 
to  maintain  and  apply  them  in  the  spirit  that  has  led  to  their 
enactment     Under  these  provisions,   no  reason  is  apparent  for 
including  one  case  within  them,  and  excluding  another  from  them, 
where  the  party  arrested  can  show  a  positive  right  to  be  set  at 
liberty.    They  were  enacted  for  the  purpose  of  protecting  persons 
in  the  complete  enjoyment  of  that  right,  when  its  existence  can  be 
satisfactorily  maintained,  without  discrimination  as  to  the  peculiar 
reason  on  which  it  may  appear  to  depend.     Whether  this  shonld 
extend  so  far  as  to  include  the  protection  of  a  mere  personal  privi- 
lege, after  bail  has  been  given,  and  a  discharge  secured  in  that 
manner,  it  is  not  designed  at  this  time  to  decide.     But  where  the 
law  has  secured  an  absolute  right  to  exemption  from  arrest,  the  case 
is  manifestly  different,  and  within  the  protection  of  the  provisions 
of  the  Code,  allowing  the  motion  to  be  made  after  bail  has  been 
given. 

The  objection  must  therefore  be  considered  and  disposed  of, 
which  has  been  presented  in  the  defendant's  behalf:  whether  an 
order  for  his  arrest  was  proper,  under  the  circumstances  shown  in 
support  of  the  present  application.  It  may  be  properly  assumed, 
in  the  disposition  of  it,  that  he  was  a  fugitive  from  justice,  residing 
in  the  French  Bepublic,  and  only  amenable  to  the  laws  of  this 
State,  by  force  of  the  extradition  remedy  provided  for  by  the 
treaty.  Without  the  provision  made,  he  could  not  have  been 
brought  here  from  that  country.  And  that  provided  that  it  could 
be  done  only  in  a  prescribed  and  particularly  enumerated  class  of 
cases.    The  effect  of  such  a  specification,  according  to  well  settled 
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principles  of  construction,  is,  to  exclude  the  remedy  from  all  but 
the  enumerated  cases.  As  to  tliose  not  mentioned,  the  negative  is 
as  effectually  implied,  as  though  it  bad  been  expressly  delared. 

For  that  reason,  when  the  defendant  was  extradited,  it  was  for 
the  purpose  of  answering  the  crime  mentioned  in  the  proceedings 
taken  against  him,  and  for  no  other  purpose  whatsoever.  As  to 
all  other  matters,  being  beyond  the  reach  of  the  laws  of  this  State, 
he  was  absolutely  entitled  to  his  freedom.  He  was  extradited  fot 
a  single  special  purpose,  that  of  being  tried  for  the  crime,  for  the 
commission  of  which  he  was  removed  from  the  protection  of  the 
laws  of  France.  Beyond  that,  he  was  entitled  to  the  protection  of 
those  laws,  so  far  as  his  personal  liberty  would  have  been  secured 
by  them,  in  case  no  removal  of  his  person  had  been  made.  In  the 
language  of  the  treaty,  he  was  delivered  "  up  to  justice"  because  ho 
was  accused  of  one  of  the  crimes  which  it  enumerated.*  And  it 
was  implied  in  his  surrender,  that  he  should  be  at  liberty  to  return 
again  to  France,  when  the  purposes  of  justice  had  been  performed 
in  the  charge  made  against  him.  The  natnre  of  the  treaty,  as  well 
as  good  faith  with  the  foreign  power  entering  into  it,  will  permit 
of  DO  other  construction.  That  power  consented,  by  the  provision 
made,  to  surrender  the  person,  entitled  in  all  other  respects  to  its 
protection,  for  trial  and  punishment,  on  a  particularly  specified 
charge ;  and  for  no  other  end  or  object  whatsoever.  Without  the 
provision  made,  he  could  not  be  extradited  at  all,  and  by  that,  it 
can  only  be  done  for  a  clearly  defined  object.  And  it  therefore 
becomes  the  duty  of  the  power,  to  which  the  surrender  may  bo 
made,  faithfully  to  secure  its  proper  observance.  For  some  pur- 
poses, that  has  been  expressly  provided  by  the  act  of  congress, 
requiring  the  president  to  take  all  necessary  measures  for  the 
protection  of  the  extradited  person  against  lawless  violence,  until 
the  final  conclusion  of  his  trial  for  the  crimes  or  offenses  specified 
io  the  warrant,  and  until  his  final  discharge  from  custody  or 
imprisonment,  for  or  on  account  of  such  crimes  or  offenses,  and 
for  a  reasonable  time  thereafter,  f  It  is  true,  that  this  provision 
does  not,  in  terms,  include  the  present  case,  for  it  only  extends  to 
acts  of  lawless  violence,  but  it  is  cogent  evidence  of  the  spirit  of 

*yol.  8,  U.  B.  Statutes  at  Large,  582,  art  i ;  id.,  617. 
t  Vol  15,  U.  S.  Statutes  at  Large,  387,  §  1. 


694  BACHARACH  v.  LAGRAVE. 

FntsT  Department,  Jttlt  Term,  1874. 

the  obligation,  resting  upon  the  public  authorities,  to  restrict  the 
restraint  imposed  simply  to  the  crime  cliarged  and  mentioned  in 
the  treaty.  The  obligation  is  no  greater  to  protect  the  party  froia 
lawless  violence,  than  it  is  to  protect  him  from  all  other  dctentiuiis 
of  his  person.  After  the  purposes  of  justice  are  satisfied,  as  to 
the  particular  offense  for  which  the  party  maybe  surrendered,  then 
his  right  to  return  again  to  the  protection  of  the  laws  he  was 
deprived  of  for  the  single  object  allowed  by  the  treaty,  is  clear  and 
absolute. 

A  different  construction  would  involve  consequences  which  no 
State,  having  autliority  to  protect  its  citizens  or  subjects,  would  be 
willing  to  submit  to;  for  it  would  allow  embarrassments  and 
hardships,  that  it  could  not  be  contemplated,  the  authorities  receiv- 
ing them  should  be  at  liberty  to  inflict  upon  them.  If  the  extra- 
dited person  can  be  subjected  to  any  farther  restraint,  tlian  may 
appropriately  appertain  to  tlie  offense  for  which,  under  the  terms  of 
the  treaty,  he  may  be  removed,  he  may  be  indicted  and  tried  on 
criminal  charges  for  which  no  surrender  of  his  person  could  lawfully 
be  required;  and  if  that  could  be  done,  political  offenders,  seeking 
refuge  in  one  country,  could  be  returned  on  other  charges,  and  then 
subjected  to  trial  on  accusations  of  that  character,  contrary  to  the 
policy  of  all  civilized  countries.  Our  own  citizens  ai-e  deeply  inte- 
rested in  maintaining  a  construction  of  treaty  stipulations,  which 
will  be  sure  to  avoid  such  abuses.  And  if  a  detention  and  trial  for 
another  offense  would  not  be  proper,  it  would  seem  to  be  clear  that 
an  arrest  of  the  person  at  the  private  suit  of  another,  must  be 
denied  by  the  same  principle.  It  is  a  consequence  arising  out  of 
the  implication  that,  as  to  all  but  the  extraditable  offense,  the 
accused  shall  enjoy  the  unrestrained  liberty  of  returning  to  the 
country,  from  which  he  was  taken  by  force  of  tlie  treaty  provisions. 
Any  different  construction  would  be  entirely  unreasonable,  and  no 
enlightened  nation  would  be  willing  to  submit  to  it.  It  would  be 
an  abuse  of  the  power  provided  for,  allowing  extradition  only  for 
clearly  defined  and  particularly  enumerated  charges ;  and,  by  neces- 
sary implication,  limiting  it  to  those  charges.  If  the  power  of 
detention  and  restraint  is  extended  beyond  them,  then  there  is  no 
obvious  limit  to  which  it  cannot  bo  carried  ;  and  a  person  brouc^ht 
into  the  country,  under  the  treaty  for  one  purpose,  may  be  detained 
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here  indefinitely  for  an  entirely  different  purpose.  No  people  are 
more  interested  in  denying  such  a  latitude  of  oppression  than  our 
own ;  for,  otherwise,  our  citizens  could  be  forcibly  taken  abroad 
upon  one  charge,  and  detained  there,  on  the  abandonment  of  that, 
upon  others  for  which  their  extradition  would  never  bo  consented 
to  or  allowed. 

The  principle  in  the  case  is  an  important  one,  and  it  necessarily 
grows  ont  of  the  treaty  stipulations  made  with  other  countrie<i. 
They  are  part  of  the  supreme  law  of  the  State,  superior  to  those 
*  .  of  its  own  enactment,  by  an  express  provision  of  the  Constitution 
of  the  United  States.*  And  it  is  the  duty  of  the  courts  to  maintain 
its  observance.  That  cannot  be  done  by  allowing  extradited  persons 
to  be  arrested  and  restrained  at  the  suits  of  private  persons,  unlesd 
they  elect  to  remain  in  the  country  after  their  discharge  from  the 
proceedings  provided  for  by  the  treaty.  Until  such  election, 
the  person  is  entitled  to  his  full  liberty,  for  the  purpose  of 
regaining  his  former  habitation ;  and  an  arrest  in  a  private  action 
is  entirely  inconsistent  with  the  preservation  and  enjoyment  of  that 
right.  Process,  in  no  way  interfering  with  that  privilege,  may  bo 
properly  sustained  ;  but  certainly,  nothing  going  beyond  that. 

The  case  of  WiUiams  v.  Baoonj  f  arising  under  the  Constitution 
and  laws  of  the  United  States,  relating  to  the  removal  of  offenderh 
from  one  State  to  another,  may  not  harmonize  with  the  views 
here  expressed.  If  it  does  not,  then  it  must  be  regarded  as 
onsonnd,  as  it  may  very  well  be.  Certainly,  no  other  principle 
than  that  securing  immunity  from  arrest  for  causes  not  provided 
for  by  the  treaty,  can  either  fairly  or  reasonably  be  deduced  from 
its  purposes  and  provisions.  And  if  this  authority  is  inconsistent 
with  that  idea,  then  it  should  not  be  regarded  as  binding. 

The  order  appealed  from  in  this  case,  and  that  in  the  suit  of 
Adriance  and  others,  argued  with  it,  must  be  reversed,  with  ten 
dollars  costs  in  each  appeal,  and  orders  entered,  setting  aside  the 
orders  of  arrest,  etc. 

Davis,  P.  J.,  and  Bbadt,  J.,  concurred. 

Orders  reversed  in  each  case,  with  ten  dollars  costs. 
*n.  8.  ConBt,  art  6,  g 2.  f  10  Wend.,  e3(L 
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WILLIAM  L.  BOYD,  Exbcftor,  kto.,  of  CAROLINE  C. 
DE  LA  MONTAGNIE,  AppELLiiNT,  u  JOHN  DE  LA 
MONTAGNIE,  Respondbnt. 

Ilvuband  and  wife —  OofUraei  between — wheneei  aside  because  €ffdUe  repreeentationt. 

A  transfer  of  property,  made  by  a  wife  to  her  husband  because  of  representa- 
tions that  a  debt,  in  reality  due  by  the  husband,  could  be  enforced  against  and 
collected  out  of  such  property,  when  such  was  not  the  fact,  will  be  set  aside  by 
a  court  of  equity. 

An  act  done  or  contract  made  under  a  mistake,  or  in  ignorance  of  a  materiil 
fact,  is  avoidable  and  relieyable  in  equity. 

Appeal  from  a  judgment  in  favor  of  defendant. 

The  action  was  brought  to  set  aside  a  transfer  of  a  Sailor's  Snug 
Harbor  lease  of  property  in  the  city  of  New  York,  made  by  the 
plaintiff's  intestate  to  her  husband,  the  defendant,  as  alleged  and 
proved  on  the  trial,  because  of  misrepresentations  made  by  defend- 
ant, as  to  the  liability  of  the  intestate  for  certain  debts,  and  for  the 
pui-pose  of  relieving  this  property  from  the  payment  thereof. 

Attg.  t.  Smithy  for  the  appellant,  insisted,  that  in  transactions 
between  husband  and  wife,  a  court  of  equity  will  throw  the 
burden  upon  the  person  benefited,  of  showing  perfect  fairness  and 
honesty.  (Taylor  on  Ev.,  vol.  1.,  6th  ed.,  §  129 ;  Chrigby  v.  CSxr, 
1  Ves.,  Sr.,  617;  Hoghton  v.  Soghtan,  15  Beav.,  278.)  A  fraudu- 
lent concealment  is  a  sufficient  ground  for  avoiding  a  conveyance. 
( Whelan  r.  WJielan,  3  Cow.,  537,  576,  577 ;  Summers  v.  Griffiths^ 
35  Beav.,  27.)  A  misapprehension  will  work  an  avoidance. 
{Gee  V.  Spencer  J  1  Vernon,  32;  Young  v.  Peachi/y  2  Atkyn,  255; 
1  5i5ewy  £^.  JuT.y  §§  307,  308.)  In  case  of  gift,  donoe  should  be 
able  to  show  that  it  was  voluntary.  {Cooke  v.  Lamottey  15  Beav., 
234,  239,  241.)  That  the  conveyance  was  in  fraud  of  creditors, 
would  not  be  an  answer  to  a  claim  by  a  wife  upon  her  husband  for 
a  retransfer ;  the  parties  are  not  upon  an  equal  footing.  {Fredavev. 
Ode,  41  Barb.,  318 ;  affirmed,  41  N.  T.,  619 ;  Ford  v.  Harrington^ 
16  N.  T.,  285 ;  Osborne  v.  WUUamSy  18  Ves.,  879). 

F.  W.  Stoughtony  for  the  respondent. 
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Dakiels,  J. : 

This  action  was  broaglit  by  Caroline  De  La  Montagnie,  the 
defendant's  wife,  to  annul  the  assignments,  made  of  a  leasehold 
estate  by  her  to  A.  Oakey  Hall,  and  from  liim  to  the  defendant. 
She  intermarried  with  the  defendant  in  December,  1847,  and  the} 
lived  together  as  husband  and  wife  until  the  year  1860.  No  formal 
separation  then,  or  afterward,  took  place,  but  it  is  plain,  from  the 
evidence,  that  the  preceding  ardor  of  his  affection  for  his  wife,  after 
that  time  very  sensibly  declined,  until  the  present  action  was  com- 
menced, in  1867.  Since  that  time,  their  i^elations  were  hostile  and 
unfriendly,  up  to  the  time  of  her  decease,  which  occurred  after  the 
recovery  of  the  judgment  and  taking  the  appeal  in  this  action. 
According  to  her  letters,  forming  a  portion  of  the  case,  she  con* 
tinned  to  regard  the  defendant  with  affection  and  esteem,  up  to  the 
year  1866.  On  the  23d  day  of  September,  1351,  the  assignments 
of  the  leasehold  estate  were  executed,  which  it  was  the  primary 
object  of  this  action  to  annul  and  set  aside. 

After  that  time,  the  lease  was  renewed  to  the  defendant,  and  he 
has  received  and  enjoyed  the  rents  and  profits  of  the  premises,  ever 
since  the  assignments  were  made.  They  were  each  made  for  the 
nominal  consideration  of  one  dollar,  and  constituted  a  gift  of  the 
estate  by  the  wife  to  her  husband. 

The  learned  judge,  presiding  at,  the  trial,  found  that  the  gift 
proceeded  from  the  love  and  affection  which  she  entertained  for 
her  husband.  But  the  statement  that  such  was  the  consideration, 
either  wholly  or  partially,  the  evidence  showed,  and  the  judge 
found,  was  omitted  from  the  assignments  by  the  express  direction 
of  the  wife  herself. 

Before  the  assignments  were  made,  the  relations  existing  between 
lerself  and  her  husband  were  very  affectionate  and  confiding  in 
their  character,  and  there  is  nothing  in  the  evidence  from  which  it 
can  be  inferred  that  there  was  the  least  simnlation,  in  that  respect, 
on  the  part  of  the  husband.  It  was  claimed  that  the  subsequent 
subsidence  of  his  affection,  warranted,  and,  indeed,  required  such 
an  inference.  But  as  tliat  seems  to  have  happened  quite  a  number  of 
yoars  after  the  assignments  of  the  estate,  no  such  conclusion  can 
properly  be  drawn  from  that  circumstance.  There  is  nothing  in 
the  case,  involving  the  genuineness  of  his  affection  for  her  in  doubt, 
Hun— Vol.  L  88 
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at  the  time  when  the  estate  was  assigned,  or  for  several  yeai-s  after 
that  time.  Before  the  assignments  of  the  leasehold  estate,  she 
made  a  will,  devising  that  estate  to  her  hasband,  and  then  designed 
he  should  receive  it  in  that  way.  And  both  her  own  evidence,  and 
that  given  bj  the  defendant,  as  witnesses  in  the  case,  contain  no 
indication  that  she  intended  he  should  become  the  recipient  of  the 
estate,  in  any  other  way,  until  near  the  time  when  the  assignments 
were  made.  And  if  no  change  had  been  produced,  through  the 
agency  of  the  defendant,  in  her  intentions,  there  is  no  reason  for 
supposing  that  he  would  ever  have  received  the  title  to  the  estate 
in  any  other  way.  For  that  reason,  it  is  probable  that  their  subee- 
quent  estrangement  would  have  deprived  him  of  the  estate 
altogether,  if  his  only  chance  of  receiving  it  had  been  confined  to 
the  will  of  his  wife.  For,  after  such  an  event,  she  not  only  probably 
would,  but  actually  did,  change  her  will,  so  as  to  give  what  pro- 
perty she  had  the  power  to  dispose  of,  an  entirely  difEerent  direiy- 
tion.  It  may  therefore  be  safely  and  properly  assumed,  that  if  the 
husband  had  not  received  the  estate  as  he  did,  that  he  probably 
would  never  have  received  it  at  all.  For  no  other  circumstance 
arose  after  tlie  assignments  were  made,  from  which  it  can  be 
inferred  that  she  would  have  voluntarily  parted  with  it,  in  his 
favor.  And  she  seems  to  have  been  restrained  by  fear  of  the  cen- 
sure of  her  friends,  from  disposing  of  it  in  his  favor,  during  the 
period  of  her  life,  without  the  existence  of  some  cogent  reason 
requiring  that  to  be  done.  Tliey  had  opposed  her  marriage,  and, 
as  the  defendant  was  nearly  twenty  years  younger  than  herself, 
they  seem  to  have  suspected  that  her  property  was  the  motive  lead- 
ing te  it,  upon  the  part  of  the  defendant.  And  she  seemed  anxious 
to  avoid  what  might  confirm  the  propriety  of  that  suspicion.  It  ib 
highly  probable,  therefore,  that  the  defendant  never  would  have 
received  the  title  to  the  estate,  if  that  had  not  been  acquired  by 
means  of  the  assignments.  For  that  reason,  the  validity  of  his 
title  must  depend  upon  the  circumstance,  whether  they  can  be 
equitably  maintained  against  the  claim  which  was  made  to  the 
estate  by  his  wife.  The  evidence  showed,  and  the  judge  found  the 
fact  as  proved,  that  in  May,  1850,  the  defendant,  while  in  the 
State  of  California,  bought  two  shares  in  the  steamer,  called  Gold 
Hunter,  and  paid  the  purchase-price,  partly  by  money  sent  him  by 
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his  wife,  and  partly  by  money  supplied  by  himself.  The  contract  ; 
of  purchase  was  taken  in  his  own  name,  and  for  his  own  account, 
but  the  title,  so  liftr  as  it  was  taken,  was  transferred  in  the  name  of 
his  wife.  By  Augast  of  that  year,  the  adventure  in  which  the 
steamer  was  engaged,  proved  to  be  a  failure,  and  debts  existed 
against  the  persons  engaged  in  it,  to  a  considerable  amount.  But 
the  defendant's  wife  was  not  liable  for  their  payment,  either 
directly,  or  by  means  of  their  being  chargeable  upon  the  propei*ty 
owned  by  her.  The  defendant,  however,  exhibited  a  letter  to  her, 
from  his  brother,  who  thought  an  attempt  would  be  made  to  col- 
,  lect  the  debts  from  her,  and  containing  the  expression  of  apprehen- 
sion upon  that  subject.  And  the  defendant  himself  also  expressed 
his  opinion  or  apprehension  to  her,  that  she  and  her  property  were 
liable  for  the  payment  of  those  debts.  These  seem  to  have  been 
her  only  sources  of  information  upon  the  su)»ject  of  the  liability  of 
herself  and  her  property  for  the  payment  of  those  debts,  and,  from 
what  was  communicated  to  her  in  that  manner,  she  believed  that 
herself  and  her  property  were  liable  for  the  payment  of  such  debts, 
and  that  if  she  assigned  the  lease  to  the  defendant,  it  would  be 
more  secure  in  his  hands  than  her  own,  and  might  at  least  delay 
the  creditors;  and  she  executed  the  assignment  made  by  her,  under 
that  belief.  Tiiat  conviction  seems  to  have  changed  her  purpose  as 
to  the  time  of  transferring  the  lease,  and  induced  her  to  do  so,  by 
moans  of  the  assignments,  instead  of  leaving  her  purpose,  that  her 
husband  should  ultimately  have  the  lease,  dependent  upon  the  pro- 
vision made  by  her  will.  These  facts  are  sustained  by  the  evidence, 
and  in  substance  were  found  by  the  judge,  before  whom  the  trial 
was  had.  Besides  that,  in  1860,  she  asked  the  defendant  for  a 
reassignment  of  the  lease,  or  to  assign  her  the  renewal  of  the 
term  taken  by  him,  and  he  promised  to  comply  with  the  request, 
but  stated  that  he  would  take  his  own  time  for  it.  This  circum- 
stance is  not  entirely  consistent  with  the  conclusion,  that,  by  the 
transfer,  it  was  designed  that  the  defendant  should  become  the 
absolute  owner  of  the  estate.  For,  if  that  had  been  the  intention, 
he  would  have  insisted  upon  his  title,  instead  of  promising  the  snr 
render,  or  return  of  it  again  to  his  wife.  But  it  is  not  necessary 
in  the  disposition  of  the  case,  to  determine  which  conclusion  is  the 
most  probable.     For,  it  very  clearly  appears  that  she  was  induced 
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to  part  with  the  title  to  the  estate,  by  means  of  the  oonvictioa 
prodaced  in  her  mind  by  the  representations  made  to  her,  that 
both  herself  and  her  property  were  liable  for  the  debts  contracted 
in  the  adventure  of  the  ^'  Gold  Hanter,"  and  that  by  making  the 
assignments,  she  hoped  to  delay  and  embarrass  the  creditors,  and 
perhaps  save  her  property.  This  purpose  was  not  expressed  to  the 
connsel  who  drew  the  assignments,  and  it  was  not  necessary  that  it 
should  be,  as  long  as  its  existence,  and  the  representations  producing 
it,  so  clearly  appear  from  the  evidence  of  the  parties  themselves. 
And  both  have  been  found  as  facts  by  the  judge.  These  represen- 
tations were  untrue,  and  they  produced  a  false  impression  in  the 
mind  of  the  wife,  inducing  her  to  part  with  an  estate,  which  she 
would  have  otherwise  continued  to  own,  until  after  all  disposition 
to  bestow  it  upon  the  defendant  had  ceased  to  exist ;  and  that, 
under  the  well  settled  principles  of  equity,  was  sufficient  to  render 
the  assignment  invalid,  both  upon  the  ground  of  mistake,  and 
fraud.  The  general  rules  upon  that  subject,  are,  that  '^  an  act  done, 
or  contract  made,  under  a  mistake  or  ignorance  of  a  material  fact, 
is  voidable  and  relievable  in  equity."  *  *'  The  fact  may  be  unknown 
to  both  parties,  or  it  may  be  known  to  one  party  and  unknown  to 
the  other.  In  the  latter  case,  it  will  sometimes  afford  a  solid 
ground  for  relief  as  where  it  operates  as  a  surprise  or  fraud,  upon 
the  other  party.  But  in  all  such  cases,  the  ground  of  relief  is  not 
the  mistake  or  ignorance  of  material  facts  alone,  but  the  unconsci-* 
entious  advantage  taken  of  the  party  by  the  concealment  of  them."  f 
It  was  not  found  that  the  defendant  knew  the  representations, 
made  by  him  to  his  wife,  to  be  untrue.  But  where  such  a  relation 
exists,  as  did  between  these  parties,  that  is  not  necessary  to  consti- 
tute a  fraud,  which  courts  of  equity  will  relieve  parties  from  the  conse- 
quences of.  For,  in  equity,  fraud  may  be  committed  by  *'  acts,  omis- 
sions and  concealments,  which  involve  a  breach  of  legal  or  equitable 
duty,  trust  or  confidence,  justly  reposed,  which  are  injurious  to 
another,  or  by  which  an  undue  and  unconcientious  advantage  is  taken 
of  another."  %  Where  the  relations  of  attorney  and  client,  guardian 
and  ward,  principal  and  agent,  husband  and  wife,  and  other  similar 
confidential  cases,  exist,  "the  law,  in  order  to  prevent  undue  advan- 
tage, from  the  unlimited  confidence,  affection,  or  sense  of  duty,  which 

•lStoi7*iBqui^,  9thed.,gl40.  tId.,8U7  tld-il'S?. 
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the  relation  natarallj  creates,  requires  the  utmost  degree  of  good 
faith  in  all  transactions  between  the  parties.  If  there  is  any  mis" 
representationj  or  any  concealment  of  a  material  fact,  or  any  just 
suspicion  of  artifice,  or  undue  influence,  courts  of  equity  will  inter- 
pose, and  pronounce  the  transaction  void,  and,  as  far  as  possible, 
restore  the  parties  to  their  original  rights."  *  * 

The  facts  proved  and  found,  clearly  bring  the  present  case 
within  these  principles,  and,  from  the  confidential  relations  exist- 
ing between  the  parties  at  the  time,  entitled  the  wife  to  be  relieved 
from  the  consequences  of  the  transfer  made  by  her  of  her  estate, 
although  a  leading  motive  inducing  it,  was  improper  and  unlaw- 
ful. She  acted  under  the  influence  of  the  misrepresentations  made 
to  her  by,  and  through  the  agency  of,  the  defendant,  as  her  husband. 
And  as  she  then  confided  fully  in  his  statetnents,  it  was  perfectly 
natural  that  she  should  yield  her  property  to  what  was  then 
regarded  as  the  only  chance  of  its  safety.  The  law  will  not  per- 
mit him  to  profit  by  an  apparent  advantage  secured  in  that  way, 
because  it  regards  her,  under  the  circumstances  shown,  as  acting 
under  his  controlling  and  governing  infiuence.  Under  this  pre- 
sumption, a  client  has  been  relieved  from  the  effect  of  his  act,  in 
transferring  his  property  to  his  attorney,  in  order  to  avoid  the 
claims  of  his  creditors.  And  that  was  done,  for  the  raason  that  the 
relation  existing  between  the  parties,  requ  ired  the  application  of 
the  general  equitable  principles  already  mentioned.f  The  present 
case  is  within  the  spirit  of  that  authority.  Instead  of  being  denied 
relief,  the  facts  proved  required  that  judgment  should  be  pro- 
nounced in  favor  of  the  wife.  The  statute  of  limitations  was  not 
applicable  to  the  case,  because  of  the  coverture  of  the  plaintiff,  and 
the  continued  absence  of  the  defendant  from  the  State.  No  facts 
were  found,  and  the  evidence  proved  none,  rendering  that  defense 
a  proper  one.  The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Davis,  P.  J.,  and  Brady,  J.  concurred. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

•  1  8toi7*8  Bq.  (9th  ed),  %  218 ;  Sean  v.  Shafer,  2  Seld.,  268,  272 ;  JaquA  ▼ 
Methodist  Church,  eta,  17  Johns.,  548;  Fiy  v.  Fiy,  7  Paige,  461. 
tFord  Y.  Harrington.  16  N.  T.,  285. 
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THE  OHATHAM  NATIONAL  BANK  OF  THE  CITY  OP 
NEW  YORK,  Rbspondbnt,  v.  THE  MERCHANTS'  NA- 
TIONAL BANK  OF  WEST  VIRGINIA,  Appellaut. 

Aei  of  1789,  tee.  12, 1  U.  8.  Statutes  at  Large,  page  t^^remdence  of  National  BoiU 
within  the  meaning  qf —  **  Entering  of  an  appearance  '*  of  drfendant — what  eon- 
$titute$ — Motion  papers — drfeets  in  copies  disregarded,  when  they  do  not  east  in 
originals, 

A  national  bank,  organized  under  the  acts  of  congress,  is  a  resident  of  the 
State  in  which  it  is  located  and  does  business,  within  the  meaning  of  the  act  of 
1789,  authorizing  the  removal  of  causes  into  the  United  States  courts. 

The  plaintiff's  attorneys  opposed  a  motion,  made  by  the  defendant,  for  the 
removal  of  tliis  cause  into  the  United  States  court,  on  account  of  certain  defects 
in  the  copies  of  the  papers  served  upon  them.  Udd,  that  as  the  defects  did  not 
exist  in  the  papers  themselves,  on  which  the  application  was  made,  that  tiiey 
were  properly  disregarded. 

On  the  15th  of  December,  1878,  a  notice  of  the  defendant's  appearance  in  this 
action  was  served  upon  the  plaintiff's  attorneys.  HeUL,  that  the  mere  notice  of 
an  appearance  was  not  the  entering  of  an  appearance  required  by  the  act  of 
congress,  nor  a  sufficient  compliance  with  Rule  7  of  this  court. 

The  petition,  filed  by  the  defendant  for  the  removal  of  the  cause,  contuned 
the  statement  that  it  then  entered  its  appearance  and  had  not  done  so  before;  and 
the  order  requiring  the  plaintiff  to  show  cause  why  the  application  should  not  be 
granted,  recited  the  fact  that  the  defendant,  on  the  day  of  its  date,  had  entered 
its  appearance;  hdd,  that  these  statements  sufficiently  showed  an  entry  of  appear- 
ance, and  that,  even  if  they  did  not,  procuring  the  order  and  making  the  motion, 
were  equivalent  to  the  entry  of  an  appearance  within  the  technical  meaning  of 
the  term.    (Bradt,  J.,  dissenting.) 

Appeal  from  an  order  made  at  the  Special  Term,  denying  a 
motion  made  by  the  defendant  to  remove  the  cause  into  the  Circuit 
Conrt  of  the  United  States.     The  facts  are  stated  in  the  opinion. 

William  H,  SooU^  for  the  appellant,  cited  Stevens  v.  Phcenix 
Ine.  Co.  (41  N.  Y.,  149) ;  Barney  v.  Oldbe  Bank  (2  Am.  L.  Reg. 
[N.  S.],  221 ;  Fidd  v.  Bluir  (1  Code  Rep.  [N.  S.],  292) ;  Eb parte 
Isaacs  (12  Wend.,  193) ;  Norton  v.  Hayes  (4  Den.,  245). 

B.  F,  Watson^  for  the  respondent,  cited  Ayres  v.  Western  li,  R. 
Co.  (32  How.,  35 1) ;  Bowen  v.  First  Nat.  Bank  (34  How.,  408) ; 
Manufac.  Nat.  Bank  of  Chicago  v.  Baack  (40  How.,  409). 
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Da2)iix8,  J. :        • 

The  sworn  petition  of  the  defendant  stated  that  tlie  plaintiff  was 
a  (Corporation  or  banking  association,  created  and  existing  ander  and 
hy  laws  of  the  State  of  New  York  and  of  the  United  States, 
located  and  doing  business  at  the  city  of  New  York,  in  the  State 
of  New  York,  and  at  the  time  of  bringing  the  suit,  was  and  is  still 
a  citizen  of  the  State  of  New  York.  This  was  not  denied  on  ];he 
part  of  the  plaintiff,  and  should,  for  that  reason,  be  accepted  as  the 
truth  ;  and,  as  such,  it  was  sufficient  to  present  a  case  within  the  act 
of  eotigress,  providing  for  the  removal  of  causes  into  the  Circuit 
Court  of  the  United  States,  so  far  as  the  right  depended  upon  that 
circumstance. 

It  is  claimed,  however,  that  the  name  by  which  the  plaintiff  has 
been  incorporated,  indicates  it  to  be  an  association  formed  for  bank- 
ing purposes  under  the  laws  of  the  United  States,  providing  for  the 
creation  and  circulation  of  a  national  currency ;  and  that  circum- 
stance, added  to  the  fact  stated  in  the  petition,  that  it  is  a  corpora- 
tion or  banking  association,  created  and  existing  under  the  laws  of 
the  United  States  as  well  as  of  this  State,  sufficiently  warrants  that 
conclusion. 

But  that  does  not  divest  the  defendant  of  the  right  to  insist 
upon  the  removal  of  the  cause  into  the  Circuit  Court  of  the  United 
States,  even  though  it  may  have  been  withheld,  where  each  of  the 
parties  to  the  action  is  shown  to  be  a  foreign  corporation.^  These 
associations  have  been  held  liable  to  the  attachment  laws  of  this 
State,  although  existing  and  transacting  their  business  within  its 
boundaries,  because  the  remedy  they  provide  for,  includes  such  asso- 
ciations, on  account  of  the  circumstance  of  their  creation  under 
the  laws  of  another  government  than  that  of  the  State,  f  But 
that  does  not  justify  the  conclusion,  that  they  are  foreign  corpora- 
tions within  the  ordinary  signification  of  those  terms.  That  cer- 
tainly cannot  properly  be  said  to  be  their  character ;  fur,  when  they 
are  organized  and  located  within  this  State,  they  are  as  completely 
citizens  of  the  State,  within  the  signification  of  the  act  of  congresS; 
providing  for  the  removal  of  causes  into  the  Circuit  Court,  as  though 
they  were  incorporated  exclusively  under  its  laws. 

*  Ayres  ▼.  Western  Railroad  Co.,  48  Barb.,  183. 

t  Bo  wen  t.  First  National  Bank  of  Medina,  84  How.,  408. 
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The  act  of  congress  upon  this  subject^  constitutes,  under  the  Con- 
stitution of  the  United  States,  a  portion  of  the  laws  of  the  State, 
paramount  even  to  those  enacted  by  its  own  Legislature.  It  exists 
through,  and  extends  over,  the  State,  as  completely  and  entirely  as 
any  legislation  can  by  possibility  do ;  and  it  is  a  portion  of  the  posi- 
tive law,  required  to  be  observed  and  maintained  by  all  its  citizens 
an4  inhabitants.  When  an  association  for  banking  purposes  is 
formed  within  the  boundaries  of  the  State,  for  the  purpose  of  being 
located  and  transacting  business  within  its  limits,  it  necessarily 
becomes  an  inhabitant  of  the  State.  This  is  clearly  implied  by  the 
provision  of  the  act  requiring  the  certificate,  under  which  the  asso- 
ciation may  be  formed,  to  state  the  place  where  its  operations  of 
discount  and  deposit  are  to  be  carried  on ;  designating  not  only  the 
State,  teiTitory  or  district,  but  the  particular  county  or  city,  town 
or  village.  *  Besides  that,  the  names  and  residences  of  the  share- 
holders are  also  required  to  be  stated ;  and  the  general  power  is 
conferred  upon  it,  of  suing  and  being  sued  in  any  court  of  law  and 
equity,  as  fully  as  natural  persons ;  and  its  usual  business  is  required 
to  be  transacted  at  an  office,  or  banking-house,  located  in  the  place 
stated  in  its  organization  certificate.!  The  association,  wbea 
formed,  has  no  other  residence  or  domicil,  than  that  designated, 
under  the  provisions  of  the  act,  in  the  certificate ;  and  that  sub- 
stantially and  effectually  renders  it  a  corporation  of  the  State, 
within  which  it  may  be  located,  fonned  under  that  portion  of  its 
laws,  which,  under  the  Constitution,  have  been  enacted  for  its  inha- 
bitants by  the  general  government.  As  such,  it  is  to  be  presumed, 
under  the  construction  given  to  the  act  of  congress  providing  i^t 
the  removal  of  causes,  to  be  created  and  formed  by  citizens  of  the 
State  in  which  it  may  exist,  and  for  tliat  reason  to  be  a  citizen  ^ 
the  State  within  the  meaning  of  that  aet.^  The  act  of  congress,  ef 
July  27,  1868,  does  not  deprive  the  defendant,  although  itself  a 
banking  association,  organized  under  the  United  States  banking 
laws,  of  the  right  to  insist  upon  the  removal  of  the  cause.  That 
act  provides  for  the  removal  of  actions,  brought  against  corpora- 
tions, organized  under  a  law  of  the  United  States,  or  any  of  their 

.*  18  U.  8.  Statutes  at  Large,  101,  ^  6,  sab.  d.  f  Id.,  $  6,  sab.  8;  also,  §  a 

tLouisvOle,  etc.,  Railroad  Co.  y.  Letsoo,  2  How.  (U.  S.),  4S7;  Stevens  v.  Ffafl^* 
aiz  Ina.  Co.,  41  N.  T.,  149,  and  cases  referred  to  in  the  opinion. 
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members,  in  a  new  class  of  cases,  not  within  the  other  proYisions 
of  congressional  legislation  on  this  snbject.  And  it  permits  that 
to  be  done  when  the  defendant  states  in  the  petition  that  a  defense 
exists,  arising  under  or  by  virtue  of  the  Constitution,  or  any  treaty^ 
or  law  of  the  United  States.  From  this  privilege,  banking  associa- 
tions,  organized  under  the  laws  of  the  United  States,  are  excluded 
by  an  exception  contained  in  the  act.*  But  the  exception,  by  ita 
terms,  extends  no  farther  than  the  subjoct-matter  of  the  act  in 
which  it  is  contained,  and,  consequently,  can  have  no  effect  upon 
the  provision  made  for  the  removal  of  causes  in  other  cases  by  the 
preceding  law.  It  simply  left  these  associations  unaffected  by  its 
provisions,  and  entitled  to  the  privileges  provided  in  this  respect 
for  suitors  by  other  acts  of  congress ;  and  among  them,  the  right 
of  removing  the  action  into  the  Circuit  Court  of  the  United  States, 
when  the  circumstances  of  the  case  appear  to  be  such  as  are  required 
to  justify  that  proceeding.  By  the  act  under  which  the  application 
was  made  in  this  case,  the  petition  was  required  to  be  filed  at  the 
time  of  entering  the  defendant's  appearance  in  the  action  ;t  and 
that,  it  was  claimed,  was  not  done.  Other  objections  of  a  mere 
formal  nature  were  relied  upon  by  way  of  answer  to  the  appli-, 
cation.  They  were  predicated  upon  defects  in  the  copies  of  the 
papers  served  upon  the  plaintiff's  attorneys ;  but  as  they  did  not 
exist  in  the  papers  themselves  on  which  the  application  was  made, 
they  were  very  properly  disregarded  upon  the  hearing.  The  more 
substantial  objection  was  placed  upon  the  circumstance,  that  a 
notice  of  the  defendant's  appearance  was  served,  iu  the  action,  on 
the  15th  of  December,  1873,  while  the  petition  itself  was  not  pre- 
sented until  the  seventh  of  the  following  January ;  and,  for  that 
reason,  the  court  denied  the  application  for  the  removal  of  the 
cause,  holding  that  the  appearance  was  entered,  within  the  mean- 
ing of  the  terms  used  in  the  law,  at  the  time  when  the  notice  itself 
was  served. 

But  this  was  a  mistaken  view  of  the  provision  requiring  the  peti- 
tion for  the  removal  of  the  cause  to  be  filed  at  the  time  of  entering 
the  defendant's  appearance ;  for  the  mere  notice  of  appearance  was 
not  the  entering  of  an  appearance  required  by  the  act  of  congress 

•  16  U.  S.  Statutes  at  Lai^ge,  226,  227.      f  1  U.  a  Sututes  at  Laige,  79,  g  12. 
Hun — ^VoL.  L  89 
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That,  by  Rule  7  *  of  this  court,  is  something  more  than  the  mere  ser 
vice  of  a  notice.  It  contemplates  an  act  to  be  performed  on  the 
liling  of  the  notice  with  proof  of  its  service.  Upon  that  being  done, 
the  rule  authorizes  the  defendant's  appearance  to  be  entered  as  of 
the  time  when  the  notice  itself  was  served. 

The  notice  was  simply  a  notice  of  the  defendant's  apjtearance, 
without  an  entry  of  it,  and  was  no  more  than  the  notice  of  retainer, 
which,  under  the  preceding  practice,  the  defendant  was  authorized 
to  serve  in  the  action,  which  was  held  insufficient  to  oonsiitnte  the 
entry  of  appearance  required  by  the  act  of  congress,  providing  for 
the  removal  of  causes  into  the  United  States  Circuit  Court,  on  the 
ground  on  which  the  right  is  claimed  in  this  action,  f 

No  other  act  appeared  to  have  been  performed  on  the  part  of 
the  defendant,  before  the  filing  of  the  petition,  from  which  it  eonld 
be  claimed  that  an  appearance  of  the  defendant  had  been  entered ; 
while  the  petition  contained  the  statement,  that  it  then  entered  its 
appearance,  and  had  not  done  so  before.     And  the  order  requiring 
the  plaintiff  to  show  cause  why  the  application  should  not  be 
granted,  recited  the  fact  that  the  defendant,  on  the  day  of  its  ditte, 
•  had  entered  its  appearance,  and  at  the  same  time  filed  its  petition 
for  the  removal  of  the  cause,  and  offered  the  security  required  by 
the  act,  by  a  bond  then  filed.     And,  as  there  was  no  contradiction 
of  this  statement,  it  should  be  accepted  as  true,  as  long  as  the  mere 
service  of  the  notice  was  not  the  entry  of  an  appearance. :(    No 
appearance  appeared,  by   the  papers,    to   have   been  previously 
entered ;   and  this  statement,  as  well  as  the  other   to  the  same 
effect  contained  in  the  petition,  sufficiently  showed  its  entry  at  the 
time  when  the  order  was  made,  to  constitute  a  performance  of 
what  the  act  of  congress  required  to  be  done  in  that  respect. 
But,  if  it  did  not,  procuring  the  order  and  making  the  motion 
were  equivalent  to  the  entry  of  an  appearance,  within  the  technical 
meaning  of  those  terms ;  for  by  such  acts  the  defendant,  of  neoee- 
sity,  appears  in  court.    They  could  not  be  performed  without  in 
appearance  in  court,  as  well  as  an  appearance  in  the  action.    This 
was  substantially  held  in  the  case  of  Ayret  v.  We^em  JSailroad 

t  Norton  v.  Hayes,  4  Denio,  245.  t  Porter  v.  Bronaoo,  88  How.,  881 

*  This  is  Rule  14  of  the  rules  adopted  Dec  80, 1870.— [Rkp. 
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Company;*  where,  obtainiug  aa  order  extending  the  time  to 
answer,  was  considered  to  be  the  entry  of  an  appearance,  and,  for 
that  reason,  sufficient  to  juatity  the  denial  of  a  motion,  afterward 
made  for  the  removal  of  the  cause.f  The  provisions  of  the  act 
of  congress  were  complied  with  in  all  other  particulars,  and  an 
order  should  therefore  have  been  directed  for  the  removal  of  the 

cause. 

The  order  appealed  from  should  be  reversed,  with  costs,  and  an 
order  entered,  directing  the  removal  of  the  cause  into  the  Circuit 
Court  of  the  United  States. 

Erady,  J.  (dissenting) : 

The  twelfth  section  of  the  judiciary  act,  which  relates  to  the 
removal  of  causes  from  the  State  to  tbe  federal  courts,  provides, 
that  if  the  defendant,  among  other  things  to  be  made  apparent, 
shall,  at  the  time  of  entering  his  appearance  in  sach  State  courc, 
file  a  petition,  etc.,  it  shall  then  be  the  duty  of  the  State  court  to 
accept  the  surety,  and  proceed  no  further  in  the  cause.  The  right 
of  removal,  however,  is  purely  statutory,  and  when  the  defendant 
attempts  to  exercise  it,  he  must  show  that  he  has  complied  with  the 
law  in  its  requirements.  He  must,  at  the  time  of  entering  his 
appearance,  which  is  the  first  step,  file  his  petition  ;  and  the  ques- 
tion which  is  suggested  in  limine^  on  this  appeal,  is,  whether  the 
defendants'  appearance  was  entered  in  this  action,  in  the  manner 
provided  by  the  rules  and  practice  of  this  court.  It  is  not  pre- 
tended that  anything  more  was  done  on  that  subject,  than  the  ser- 
vice of  a  notice  of  retainer  on  behalf  of  the  defendants,  and  the 
presentation  of  the  petition,  containing  a  statement  that  the  peti- 
tioners do  now  enter  their  appearance  in  this  action,  but  have  not 
done  so  before.  The  notice  of  retainer,  however,  was  not  claimed 
by  the  defendants  to  be  an  appearance.  The  defendants  aver  their 
appearance  when  the  petition  was  signed  or  presented,  and  not 
before.  It  is  not  pretended,  either  that  any  rule  was  entered  by 
the  defendant  on  the  subject,  either  on  their  own  behalf,  or  by 
the  plaintiffs'  attorney,  under  Eule  14  of  this  court.  The  appear- 
ance of  the  defendants  was  not  entered,  therefore,  when  the  peti- 

•48  Barb.,  132.  ♦  See,  also,  Cooley  y,  Lawrence,  12  How.  P.  R,  171 
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tion  was  presented.*    In  Briatol  v.  Chapman^  the  defeadaut  went 
into  court  at  Special  Term,  and  caased  bis  appearance  to  be 
entered  in  the  minntes  of  the  court.     The  appearance  was  held  to 
be  irregular.     The  court  said,  MoBaAN,  J.,  delivering  the  opinion : 
^^  The  rules  of  this  court  have  prescribed  the  manner  in  which  the 
defendants  may  appear,  and  what  shall  be  deemed  an  appearance. 
This  is  by  service  of  notice  of  retainer,  on  tiling  which,  the  defend- 
ant may,  doubtless,  enter  his  appearance  in  the  clerk's  office,  and  at 
the  same  time  file  his  petition."     In  Norton  v.  Hayes^  it  was  held 
that  notice  of  retainer  was  not  entering  his  appearance,  within  the 
terms  or  meaning  of  the  act  of  congress,  but  that  entering  an 
appearance  with  the  clerk,  at  the  time  of  filing  the  petition,  was  a 
compliance ;  and  Bbasdsley,  J.,  said :  ^'  These  being  done  at  one  and 
the  same  time,  the  application  for  the  removal  was  made  in  dne 
season."    The  case  of  Redmond  v.  Rus^eU  {mpra\  was  cited  by 
bim  to  sustain  the  proposition  jnst  stated.     In   the  latter  case, 
Spbnosb,  J.,  said  :  '^  This  is  not  a  case  in  which  the  comity  of  the 
court  is  to  be  exercised ;  if  this  defendant  is  not  strictly  entitled  to 
have  his  cause  removed,  we  are  bonnd  to  maintain  our  jurisdiction. 
The  plaintiff  has  as  strong  a  claim  to  have  his  cause  retained  here, 
as  the  defendant  can  have  to  remove  it.     The  whole  question  turns 
upon  the  point,  when  did  the  defendant  enter  his  appearance}" 
The  court  declared  that  the  entering  an  appearance,  and  filing  the  peti- 
tion, are  to  be  simultaneous  acts.    In  Durand  v.  CoUinSj  it  was  held 
that  the  execution  of  an  undertaking  upon  arrest,  was  not,  in  theory 
or  in  fact,  an  act  done  in  court.    That  the  party's  appearing  by  the 
filing  of  special  or  common  bail,  which  prevailed  prior  to  the  Code, 
had  no  application  to  proceedings  under  the  Code,  and  that  noi 
appearance  was  formally  or  actually  entered  in  the  action,  until  the 
defendant  entered  his  appearance  with  the  clerk  of  the  oonrt,  which 
he  had  done  at  the  time  he  filed  his  petition  to  remove  the  cause. 
In  Cooley  v.  Laiorenoe^  the  question,  what  is  an  appearance  in  a 
State  court,  is  considered  somewhat  elaborately,  and  it  is  said  that 
what  is  held  in  such  court  to  be  a  submission  to  its  authority  in  the 

*  Redmond  ▼.  Russell,  12  Johns.  Rep.,  158 ;  Norton  v.  Hayes,  4  Denio,  t45 ; 
Bristol  ▼.  Chnpman,  84  How.  Pr.  Rep.,  141 ;  Field  v.  Blair,  1  Ck>de  R  (N.  a),29C . 
Durand  v.  Hollins,  8  Daer,  686 ;  Cooley  v.  Lawrence,  5  Daer,  605.  8e«  alae 
6  Abbott  Pr.  Rep.,  805,  note. 
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caoBe,  whether  coerced  or  voluntary,  must  be  deemed  an  appear* 
ance;  and  further,  when  such  submission  has  once  been  made,  it 
cannot  bo  retracted.  The  appearance  of  the  defendant  in  that 
case,  was  declared  perfected  by  his  submission  to  the  court  of  a 
material  question  upon  affidavits  and  argument,  namely,  the  con- 
tinuance of  an  injunction  against  him.  The  result  of  these  con- 
siderations, is,  that  in  order  to  enable  a  defendant  to  remove  his  case 
from  this  court  to  the  federal  court,  he  must  enter  his  appearance 
according  to  the  rules  and  practice  of  the  court,  and,  at  the  same 
time  file,  or  at  least  present,  his  petition.  The  defendants,  not  hav- 
ing entered  such  an  appearance,  were  not  regular  in  their  proceed- 
ing to  remove  the  cause ;  and  the  motion  in  the  court  below  was 
properly  decided.  If  the  defendants  claimed  that  the  service  of  a 
notice  of  retainer  was  an  appearance  within  the  act  of  congress, 
under  the  practice  which  prevails  in  this  court,  then  their  applicar 
tion  was  too  late,  as  it  was  not  made  until  several  days  after  such 
notice  was  served.  They  make  no  such  claim  ;  they  insist,  on  the 
contrary,  as  already  suggested,  that  it  was  not  an  appearance,  and 
rely,  therefore,  on  the  incident  of  the  proceeding  to  remove,  indi- 
cated by  the  statement,  ^'  they  now  enter  their  appearance,"  con- 
tained in  their  petition.  The  petition  was  not,  nor  was  anything 
contained  in  it,  an  appearance  such  as  contemplated,  nor  did  it 
amount  to  an  appearance.  It  was  of  no  greater  significance  than 
the  service  of  a  notice  of  retainer,  which,  for  the  general  purposes 
of  an  action,  is,  under  our  Oode,  a  sufficient  appearance ;  or  of  the 
execution  of  an  undertaking,  which,  as  we  have  seen,  is  not  an 
appearance.  It  was  not  eniervng  an  appearance^  either  in  theory 
or  in  fact,  and  was  in  form  a  proceeding  unknown,  and,  by  analogy 
to  the  case  of  Brutal  v.  Chapma/n^  irregular.  It  follows,  there- 
fore, that  the  defendants'  proceedings  were  premature,  and  the 
order  made  at  special  term  should  be  affirmed. 

DAYiBy  P.  J.,  concurred  with  Daiobls,  J. 

Order  reversed,  with  costs,  and  order  entered  removing  the 
canse  into  the  Circuit  Court. 
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JOHN  G.  0.  TADDIKEN,  Rkspokdkht,  v.  MART    A. 

CANTRELLi  Appkllaht. 

MARY   MoVEY,   RuspoHDiurp,  v.  MARY  A.  GANTRELL, 

APPEtXAHT. 

AUaehmeni — grantedal  time  of  muing  the  tummonM — JSfed  cf  urndmon  toproeurt 
cfdierfor  pubUecUion  of  summoju  or  penonal  mrrice  therwf  mUun  thir^  dayM, 

Where  an  aUachment  wan  granted  against  the  property  of  tiie  defendant,  as  a 
non-resident,  at  the  time  of  issuing  the  summons,  and  no  order  of  publication 
was  obtained  within  thirty  days  tliereafter,  and  the  defendant  was  not  personally 
served  with  the  sommons  during  said  period,  Aeitf,  that  the  attachment  was 
thereby  inyalidated,  and  should  be  set  aside. 

Wa^  ▼.  GoUe  (68  Barb.,  517)  followed. 

Appsals  from  orders  of  the  Special  Term,  denying  motions  to 
set  aside  attachments  issued  in  these  cases,  and  continuing  the  same 
in  force. 

The  fiicts  in  each  of  these  cases  are  the  same.    In  each  of  them, 
an  attachment  was  granted  ou  the  ground  that  the  defendant  was  a 
non-resident  of  this  State.     The  moving  papers  were,  in  each  case, 
the  sammons,  bearing  date  June  2d,  1874,  an  affidavit  of  the  same 
date,  and  the  nsual  undertaking.    The  atlachments  were  granted  on 
the  thirteenth  of  January.    The  summonses  and  attachments  were 
placed  in  the  sheriff's  hands  on  the  twenty-seventh.    No  personal 
service  of  the  summons  was  made.   On  the  twenty-sixth  of  February, 
an  order  directing  the  publication  of  the  summons  was  obtained. 
The  defendant  moved  to  set  aside  the  attachments  under  an  order  to 
show  cause.    On  the  seven  th  of  March,  these  motions  were  heard,  and 
ordera  granted  setting  aside  the  attachments.     On  the  twentj-fifth 
of  March,  the  plaintiffs  procured  orders  to  show  cause  why  the 
motions  should  not  be  reheard ;  and  on  April  first,  orders  were  made 
vacating  and  setting  aside  the  orders  of  March  seventh,  and  restoring 
the  attachments.    From  these  orders  the  defendant  appealed. 

Beardslee  dk  VoU^  for  the  appellant. 

WUUam  G.  MoCrea^  for  the  respondents. 
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Bbadt,  J.: 

The  order  of  publication,  in  this  case,  was  not  obtained  within 
thirty  days  after  the  attachment  was  granted,  and  no  personal  ser- 
vice daring  that  period  was  made  upon  the  defendant.  The  effect 
of  that  omission  was  to  invalidate  the  attachment,  and  it  should 
have  been  discharged  on  motion.  The  point  has  been  decided.* 
In  the  case  of  Kerr  v.  Mount,  f  it  was  determined  that,  in  order 
to  warrant  the  granting  of  an  attachment,  an  action  must  be  depend- 
ing; and  that  the  issuing  of  a  summons  against  a  non-resident 
defendant,  was  not,  within  the  statute,  the  commencement  of  an 
action.  The  Code,  section  227,  was  subsequently  amended,  and  it 
was  declared  that,  for  the  purposes  of  the  section,  an  action  should 
be  deemed  commenced  when  the  summons  was  issued,  ^'  provided, 
however,  that  personal  service  of  such  summons  shall  be  made,  or 
publication  thereof  conmienced  within  thirty  days."  It  was  upon 
due  consideration  of  the  effect  of  this  amendment,  that  Waffle  v. 
Ooble,  X  was  decided.  The  process  of  attachment  issues  upon  the 
presumption  that  the  defendant  has  property,  which  may  be  seized 
to  secure  the  payment  of  the  debt  alleged  to  be  due.  It  is  in  its 
nature  a  proceeding  in  rem.  It  is  also  to  be  presumed,  when  it  is 
applied  for,  that  the  property  of  the  defendant  is  then  within  reach 
of  the  process  of  the  court  whose  aid  is  invoked,  and  that  it  will 
be  given  out  to  the  proper  officer  for  execution.  It  often  happens 
that  perishable  property  is  seized,  and  that  merchandise  is  taken, 
which,  though  not  perishable,  is  of  such  a  character  as  to  require 
immediate  care  to  prevent  its  destruction.  It  also  happens  that 
property  is  seized,  which  is  injured  by  removal,  and  storage  in 
places,  sometimes  not  well  adapted  to  its  character.  It  was  in 
view  of  these  things,  of  the  harsh  nature  of  the  proceeding,  and  of 
the  justice  of  at  once  setting  in  motion  the  means  to  be  employed 
of  advising  the  defendant  of  the  seizure  of  his  property,  and  of 
preventing  the  plaintiff  from  holding  the  process  until  such  time 
as  he  might  think  proper  to  place  it  in  the  hands  of  the  sheriff, 
that  the  legislature  imposed  upon  the  plaintiff  the  duty  of  effect- 
ing personal  service,  or  commencing  publication,  within  thirty  days ; 
and  if  it  had  been  limited  to  ten  days,  it  would  perhaps  have  been 
a  better  provision.    If  the  proposition  be  that  the  plaintiff,  after 

♦  Waffle  V.  Goble,  58  Barb.  Rep.,  517.        f  28  N.  Y.  Rep.,  S5».        }  Supra. 
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obtaining  the  attachment,  may  retain  it  and  issue  it  when  he 
chooses  to  do  so,  then  he  may  keep  it  for  an  indefinite  period,  and, 
it  might  be,  issue  it  when  the  defendant,  by  a  change  of  domici), 
had  become  a  resident  of  this  State.  Such  a  course,  however,  is  not 
within  either  the  letter  or  the  spirit  of  the  statute.  The  action  is 
commenced  when  the  summons  is  issued,  and  upon  it  the  attaclh 
ment  rests ;  provided,  however,  that  within  thirty  days  from  the 
day  of  granting  the  attachment,  the  defendant  is  personally  served 
with  the  summons,  or  its  publication  is  commenced.  This  is 
within  the  letter  and  the  spirit  of  the  statute,  and  the  provision 
wad  designed  to  prevent  the  abuse  of  the  writ,  and  the  injustice 
which  delays  might  occasion  when  it  was  granted. 
The  orders  made  at  Special  Term  should  be  reversed. 

Davis,  P.  J.,  and  Danixlb,  J.,  ooncarred. 

Orders  reversed. 


MEMORANDA 


OF 


OASES   ISrOT   REPORTED    IN   FULL 


ISAAC  2f.  DEVOE,  Respondent,  v.  DAVID  R  NUTTER, 

Appellant. 

Bufemik  report — motion  to  9et  atida. 

Two  actions  were  pending  between  the  same  parties,  one  in  the  Court  of 
Common  Pleas,  and  the  other,  the  present  action,  in  this  court,  both  of  which 
were  referred  to  the  same  referee.  An  order  was  made  by  the  referee  that  the 
issues  in  the  action  in  the  Common  Pleas  should  be  tried  first,  and  that  if  they 
were  decided  against  the  defendant,  that  then  an  accounting  should  be  had  to 
determine  the  amount  due. 

The  actions  were  tried  before  the  referee  who,  subsequently  filed  his  report, 
and  directed  that  Judgment  be  entered  for  the  plaintiff  in  the  action  in  this 
court  The  defendant  applied  to  have  the  report  set  aside,  claiming  that  he 
had  been  misled,  that  he  understood  the  order  to  apply  to  both  actions,  and  that 
be  had  therefore  failed  to  introduce  proof  as  he  had  intended  to  do  at  the  proper 
time,  to  reduce  the  amount  of  plaintifT's  demand.  The  motion  was  denied. 
Upon  appeal  to  the  General  Term,  hM^  that  its  denial  was  error.  That  as  it 
appeared  that  defendant  had  been  misled,  that  an  order  should  be  entered 
▼acating  the  report  so  fiir  as  it  related  to  the  amount  of  the  recovery,  and  direct- 
ing the  referee  to  proceed  to  try  and  determine  the  question  as  to  the  amount 
plaintiff  is  entitled  to  recover. 

Appeal  from  an  order  made  at  the  Special  Term,  denying  a 
motion  made  by  the  defendant,  to  set  aside  the  report  of  a  referee. 

Mudgett  A  Nutter ^  for  the  appelknt. 

W.  L.  Flagg^  for  the  respondent. 

Opinion  by  Datib,  P.  J. 

Bbadt  and  Daniels,  JJ.,  oononrred. 

Order  reversed. 

Hun — ^VoL.  L  90 
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GIBBONS  L.  KELTY  and  others,  RBSPONDKNra,  v.  SARAH 

A.  LONG,  Appkllant. 

Married  iMnan — Separate  eiiaie  qf — when  debt  i$  etnUracted  far  ben^ef — Gmi- 

pkdfU,  in  action  againet. 

Under  the  statutes  of  this  State  a  complaint  agauiBt  a  married  woman  need 
only  contain  tliose  ayerments  which  are  requisite  in  an  action  at  law,  and  if  the 
defense  of  coverture  be  interposed  by  answer,  it  may  be  controverted,  or  avoided 
by  evidence,  under  §  168  of  the  Code,  without  alleging  the  facts  proposed  to  be 
proven  for  that  purpose  in  the  pleading. 

The  defendant  purchased  of  the  plaintiffs  certain  articles  which  were  used  in 
furnishing  a  house  in  the  ci^  of  New  York,  of  which  she  was  the  owner.  She 
claimed  that  she  acted  as  agent  of  her  husband  in  making  the  purchase,  but  the 
referee  found  that  the  sale  was  made  to  her  upon  the  fiuth  of  her  representations 
that  she  owned  the  house  and  was  herself  buying  the  furniture  to  furnish  it. 
ZMi,  that  the  debt  was  contracted  for  the  benefit  of  her  separate  estate,  and  that 
she  was  liable  therefor. 

Appeal  from  a  jadgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

Orla/ndo  Z.  Stewart^  for  the  appellant. 

Wm.  Henry  AmouXy  for  the  respondent. 

Opinion  by  Daniels,  J. 

Datib,  1^.  J.,  and  Bsadt,  J.,  concorred. 

Jadgment  affirmed. 


JOHN  WOOD,  Appbllamt,  v.  HANNAH  E.  LOCKWOOD, 

Impleaded,  etc.,  Respondent. 

Mortgage  to  eeeure  debte  qf  thirdyartif—UabOitif  under. 

Where  a  married  woman  executed  a  mortgage  on  her  property  as  security  for 
goods  to  be  sold  by  A  to  her  husband,  and  A,  being  the  member  of  a  flim,  directs 
that  firm  to  send  goods  to  the  husband,  and  becomes  himself  liable  to  the  fina 
for  the  payment  therefor;  held,  that,  notwithstanding  the  goods  were  consigned  by 
the  firm,  the  transaction  was  one  within  the  terms  of  the  mortgage,  and  that  the 
propertT  was  Uable  for  the  value  of  the  goods  so  furnished. 
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▲fpkal  from  a  judgment  entered  on  the  report  of  a  referee,  in 
an  action  for  foreclosure. 

W.  R.  SooUj  for  the  appellant. 

Moaea  Ely^  for  the  respondent. 

Opinion  by  Daniblb,  J. 

Datis,  F.  J.,  and  B&ady,  J.,  concurred. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide 
the  event 


EDWAKD  H.  LUDLOW  and  othebs,  Rssponbents,  v. 

NATHANIEL  DOLE,  Appkllaht. 

Quan^ttm  meruU. 

Action  by  plaintiffs  to  recover  commissionB  for  services  rendered  in  selling  oer- 
tain  real  estate  for  defendant  Tlie  complaint  was  in  form  upon  a  quantum 
meruit,  the  allegation  being  that  the  sum  named  the  plaintiflBi  reasonably  deserved 
for  their  senrices.  The  court  instructed  the  Jury  that  they  could  not  find  a  ver- 
dict for  less  than  the  full  amount  claimed,  to  which  instruction  the  defendant 
excepted.  BM,  that  as  the  evidence  showed  that  a  price  was  agreed  upon,  and 
there  was  no  other  evidence  on  the  subject  of  what  the  services  were  worth,  the 

instruction  was  proper.    The  specific  price  for  the  services  became  the  guafUum 

» 

mtruiL* 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury. 

W.  W.  NUes^  for  the  appellant. 

•7.  H.  dh  B.  F.  Watsony  for  the  respondents. 

Opinion  by  Brady,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  affirmed. 

*  King  V.  Brown,  d  Hill,  485  ;  Nones  v.  Homer,  2  Hilton,  116;  Fells  v.  Test' 
valt,  2  Eeyes,  152. 
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ANNA    MAEIA    RAPP,    Rebpondent,    v.   WILLIAM 

WILLIAMS,  Appellant. 

Jj^neHan — Bummary  proceedings 

The  ooort  will  not  grant  an  injanction  preYenting  a  landloid  from  instituting 
aammaiy  proceedings  against  his  tenant,  on  the  ground  that  the  landlord  has 
extended  the  tenant's  lease.  The  question  of  the  extension  of  the  lease  is  one 
that  can  be  properly  determined  in  the  summary  proceedings. 

Appeal  from  an  order  of  Special  Term,  continuing  an  injanction 
restraining  a  landlord  from  taking  out  summary  proceedings  on  the 
Ist  day  of  May,  1874,  to  dispossess  his  tenant  (the  plaintiff)  whose 
term  expired  on  that  day,  on  the  ground  that  a  verbal  promise  was 
given  that  she  should  have  the  premises  for  another  year.  This 
action  was  brought  for  the  purpose  of  obtaining  a  temporary 
injunction,'  and  restraining  the  defendant  from  interfering  with 
plaintiff's  possession  till  the  end  of  the  alleged  extended  term. 

TT.  O.  McCrea^  for  the  appellant. 

2>.  Thornton^  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

DAmELS  and  Bbadt,  JJ.,  concurred. 

Order  reversed,  and  motion  to  continue  the  injunction  denied, 
with  $10  costs  of  this  appeal,  and  $10  costs  of  the  motion  in  the 
court  below. 


JAMES  L.  ENGLISH  akd  anotheb,  Executobs,  xra,  ov 
PATRICK  RILEY,  Deceased,  Respondents,  v.  FRANKLIN 
STEELE,  Appellant. 

BMenM — doeiwneniary — hneprwiedL 

A  party  plaintiff  examined  on  the  trial  was  not  questioned  in  regard  to  certafes 
letteiB  written  by  him  which  conflicted  with  his  statements  made  on  such 
Illation.    The  plahitiff  died  daring  the  course  of  the  trial,  and  defendant's 
■el,  after  his  death,  offered  the  letters  in  evidence.    They  were  excluded  on  tbs 
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ground  that  the  plaintiff  should  have  been  questioned  in  regard  to  them  and 
allowed  to  explain  them  on  his  examination.  Hdd^  that  this  was  error;  that  "the 
omission  to  present  the  letter  to  the  testator  when  he  was  examined  as  a  witness* 
did  not  prevent  it  from  being  afterward  proved  and  read  in  evidence  on  the  trial 
of  the  action."  **  No  principle  of  evidence  requires  a  party  to  prove  and  authen- 
ticate his  documentary  evidence  by  any  particular  person  unless  he  be  a  sub- 
Bcribing  witness  to  it" 

Appeal  from  a  jadgment  in  favor  of  the  plaintiffs,  entered  on  the 
report  of  a  referee. 

Tittts  B,  Eldridge^  for  the  appellant. 

Sherwood  dk  Howland^  for  the  respondents. 

Opinion  by  Dakiels,  J. 

Present  —  Davis,  P.  J.,  Bbady  and  Daniels,  JJ. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 


HENRY  H.  BUTTERWORTH,  as  Gollbctob,  etc.,  Rbspokdbht, 
V.  HENRY  VOLKENING  and  anotheb,  Appellants. 

Leaae —  Choefhant  of  quiet  enjoyment —  UdbiUty  of  landlord  under. 

Under  a  covenant  of  quiet  enjoyment  contained  in  a  lease,  the  landlord  is  not 
liable  for  the  expenses  incurred  by  the  tenant  in  defending  a  suit  brought  by  a 
third  person  claiming  an  interest  in  the  leasehold  premises,  which  claim  the 
court,  in  such  suit,  decides  to  be  unfounded.* 

Appeal  from  a  jndgment^  in  favor  of  the  plaintiff,  entered  npon 
the  report  of  referee. 

NeUon  Smithy  for  the  appellants. 

Edgar  S.  Van  WinMe,  for  the  respondent. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Bbadt,  J.,  concurred. 

Judgment  afSrmed. 

•  Kelly  V.  Dutch  Church  (2  Hin,  105,  111). 
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JOSIAH  CALDWELL,  Appkllai^t,  v.  THE  COMMERCIAL 
WAREHOUSE  COMPANY  OF  NEW  YORK,  Respondbnt. 

Uiiury — 9ale  cf  eoUaUraU — when  restrained. 

This  court  will  continue  an  Injunction  gnuited  to  restrain  a  party  from  selling 
securities  pledged  as  collateral  to  a  loan,  the  complaint  averring,  and  the  answer 
denying,  that  the  contracts  in  relation  to  commissions  were  designed  to  be,  and 
were,  mere  covers  for  usury,  when  it  appears  that,  in  addition  to  seven  per  cent  for 
interest  and  all  expenses  and  disbursements  attending  the  care  and  custody  of  the 
collaterals,  and  eight  per  cent  on  the  gross  proceeds  of  a  sale,  if  one  was  made, 
a  sum  equal  to  twenty-four  per  cent  per  annum  on  the  loan  is  charged  for  the 
care  and  custody  of  the  bonds  and  stock  certificates  .pledged,  and  this  under  an 
agreement  which  devolves  all  rislc  of  loss  on  the  borrower.  It  is  impossible  to 
say  that  the  Jury  would  not  be  Justified  in  finding  that  this  transaction  was  a 
cover  for  usury. 

Appeal  from  an  order  of  the  Special  Term  vacating  an  injunc- 
tion, but  the  order  not  to  take  effect  till  the  hearing  of  this  appeal, 
made  in  an  action  brouglit  to  compel  the  surrender  of  securities 
pledged  for  what  were  alleged  to  be  usurious  loans. 

G.  W,  CoUeriU  and  J.  K.  Porter^  for  the  appellant. 

E.  W.  StoughUm^  for  the  respondent,  insisted  that  the  court  could 
not  know  judicially  what  would  be  a  proper  compensation  for  ser- 
vices.   (JSmith  V.  Marvin,  27  N.  Y.,  137 ;  40  id.,  252.) 

Opinion  by  Davis,  P.  J. 

Daniels  and  Bradt,  JJ.,  concurred. 

Order  reversed,  with  costs,  and  an  order  entered  continuing  the 
injunction. 
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WILLIAM    McDonald,    RKSPoroBirf,   V.    THE   MArOR, 
ALDERMEN   and   COMMONALTY   OF   NEW   YORK, 

Appellants. 

OmUraotfar  puiNie  tDork — authority  io  mak$. 

Appeal  from  a  jadgment,  in  favor  of  plaintiff,  entered  on  the 
report  of  a  referee. 

This  action  was  brought  to  recover  the  value  of  materials  fur- 
nished and  used  in  repairing  the  public  streets.  The  court  were 
of  opinion  that  if  the  several  cargoes  were  to  be  treated  as  separate 
items,  the  superintendent  of  roads  had  no  authority  to  make  the 
contracts  of  purchase  without  the  necessity  therefor  being  first 
certified  by  the  head  of  the  appropriate  department  to  the  common 
council,  and  the  expenditure  being  upon  such  certification  ordered 
by  the  common  council.   (§38,  chap.  446,  of  1857.) 

If  the  plaintiff's  demands  were  to  be  treated  as  arising  under  one 
.contract,  and  thus  constituting  a  single  item  exceeding  $250,  the 
proposal  should  have  been  made  upon  sealed  bids  or  proposals 
invited  by  public  advertisements.    (§  38,  chap.  446,  of  1857.) 

^.  Ddafidd  Smithy  Oounsel  to  the  Corporation,  for  the  appellants. 

Henry  Parsana^  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

Daniels  and  Bbadt,  JJ.,  concurred. 

Judgment  reversed,  and  a  new  trial  ordered,  costs  to  abide  the 
event. 


720  WILLIAMS  V.  JRYlSOt. 


FxBST  Depabtment,  July  Tkbm,  1874. 


JOSEPH  H.  WILLIAMS,  Appellant,  v.  JAMES  IRVINQ, 

Respondent. 

Judgment  —  Dimha/rQeqf — u^yaiwXl  not  be  ordered  on  eonfHeUng  affidadU. 

ApfiulL  from  an  order  setting  aside  supplementary  proceedings, 
and  ordering  a  judgment  to  be  discharged. 

The  plaintiff  in  this  case  recovered  a  judgment  against  defendant 
for  $14,449.11,  on  July  19,  1862,  which,  with  interest,  amounted 
on  this  hearing  to  more  than  $25,000.  It  was  not  denied  that 
the  judgment  was  regularly  recovered* 

The  affidavits,  on  the  part  of  the  defendant,  showed  that  the 
judgment  was  compromised.  This  was  most  positively  denied  by 
the  affidavit  of  the  plaintiff.  The  justice,  at  Special  Term,  thought 
the  preponderance  of  evidence  decidedly  with  the  defendant,  and 
ordered  the  judgment  to  be  discharged,  and  supplementary  pro- 
ceedings commenced  thereon  to  be  set  aside. 

The  court,  at  Oeneral  Term,  did  not  think  it  provident  to  order 
the  absolute  discharge  of  so  large  a  judgment  upon  conflicting 
affidavits,  and  modified  the  prder  by  striking  out  the  provision 
directing  that  the  judgment  be  discharged,  and  in  place  thereof 
inserted  an  order  that  a  referee  be  appointed  to  take  the  evidence  in 
regard  to  the  alleged  compromise,  and  report  thereon. 

T'hos.  Stevenson^  for  the  appellant. 

Ganniiy  FeUowa  <6  Brooke^  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

Daniels  and  Brady,  JJ.,  concurred. 

Order,  as  modified,  affirmed,  costs  to  abide  event. 


HEMENWAT  v.  WILSON.  721 

FiBfiT  Dbpabtmekt,  July  Tsbm,  1874. 


AUGUSTUS    HEMENWAT,   Appellant,    v.    WILLIAM   8. 

WILSON   AND  OTHERS,    ExECUTOfiS,  ETC.,  RESPONDENTS. 

Appeal  from  a  judgment,  entered  on  the  report  of  a  referee, 
dismissing  the  plaintiff's  complaint. 

The  appellant  claimed  that  the  findings  of  the  referee  were  not 
sustained  by  the  evidence,  bat  the  General  Term  were  of  opinion 
that  they  were,  and  that  the  judgment  should  be  affirmed. 

jpl  £.  Candler^  for  the  appellant. 

Charles  Tracy ^  for  the  respondents. 

Opinion  by  Davis,  P.  J. 

Daniels  and  Bkadt,  JJ.,  concnrred* 

Judgment  affirmed. 
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ACCOMODATION  INBOBSEB  —  When  not  liable  to  parties  hadng  noUce. 
ike  Phomissort  !Note,  8. 

ACCOUNTING — By  executor  having  ekam  againtt  estate, 
JSee  ExscuTOU,  1. 

ACC0X7NTS—  Cf  exeetUor—d^ections  to  muit  be  epeeifleaUy  stated, 
See  Executor,  2. 

ACCXXMULATION—  Gf  ineome. 
See  Will,  ^,9. 

ACTION  —  Motion  to  revive — Btferenee,}  1.  This  action  was  brought  to 
restrain  defendant  from  continuing  *  '"onoedings  commenced  by  him  to  recover 
possession  of  certain  premises  Ov.\.u|iit»i  by  the  plaintiffs.  The  plaintiffs 
obtained  an  injunction,  givins  an  undertalcing  in  the  sum  of  $5,000.  The 
injunction  was  subsequently  dissolved,  and  defendant's  demurrer  to  the  com- 
plaint sustained,  and  judgment  given  for  costs.  Defendttut  having  died,  his 
executor  made  a  motion  to  revive  the  action,  in  order  to  have  a  reference  to 
compute  the  damages  under  the  iniunction.  The  motion  was  denied,  and, 
upon  appeal,  this  order  was  affirmed,  the  court  holding  that  the  appellant's 
representatives  could  obtain  all  their  rights  by  bringing  an  action  upon  the 
undertaking.    Grisslkr  v.  Stuyvssant 119 

2.  Brought  by  one  of  a  does  of  penone  on  behalf  of  Mmedf  and  others — 

Bights  of  persons  composing  the  class,]  In  an  action  in  a  court  of  equity, 
brought  by  one  of  a  class  of  persons,  on  behalf  of  himself  and  all  others 
similarly  situated,  the  rule  is,  that  all  persons  composing  the  class,  may  come 
in  under  the  decree  and  prove  their  rights  and  obtain  satisfaction  equally 
with  the  plaintiff,  being  thereafter  in  all  respects  treated  as  parties  to  the 
suit    Proutt«.  Mich.  So.  &N.  Ind.  R  R  Co 655 

8  Parties — stockholders.]   An  objection  that  stockholders  should  have 

been  made  parties  to  a  suit,  ?ield  untenable  under  the  decision  in  Thompeon  v. 
BrieB  B  Co,  (45  N.  Y.,  468).    Id. 

4. Parties.]    The  question  as  to  who  is  a  proper  party  defendant,  in  an 

action  brought  on  an  obligation  of  one  of  several  consolidated  corporations, 
after  their  consolidation,  discussed.    Id. 

Dieeoniinuanee  of —  whan  submission  to  arbitration  operates  as. 

See  Arbitration. 

Parties — husband  and  wife  must  join  in  action  for  damages  to  land  owned 

by  them  jointly. 

See  HusBAJ7D  akd  Wifb,  1. 

Parties —  In  an  action  to  have  a  foredosure  sale  declared  voU  the  jnir- 

ehaier  is  a  necessary  party. 

See  FoRECLOsuHB,  7. 

Mender  of  causes  of —  w?iat  causes  cf,  may  be  joined. 

See  Corporation,  2. 

—^  Cf  assumpsit  lies  for  money  obtained  by  fraud. 
See  Set-off,  2. 
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ACTION  —  OmUinued,  Fmhi 

Oaum  of,  given  by  ikUtUe  to  crediion  ctgaifui  tnuteu  cf  eprponUion  fir 

viokUion  of  iU  pronnans,  oMtignabU, 

See  COKFORATION,  8. 

When  may  be  maintained  agcdiui  tmmu. 

See  Towns  ;  Town  Bonds,  2. 

Of  partition  —  leauee  in — %Dhen  mutt  be  tried  by  l  fury. 

See  Pabtttion,  1. 

JPbr  eonetruetion  qf  taiU — by  whom  brougkL 

See  mLL,  4. 

Sttbfectlmatter  of — complaint  mint  alw^fi  show  Uffe  to,  in  the  pUinUfi 

See  Complaint,  1. 

On  individual  claim  tohere  plainliffSt  are  deeeribed  a$  exeaUort  in  ths  tUk 

ef  the  action. 

See  Pbaoticb,  1. 

ADHnnSTRATOB—  A  fudgmenl  againet^  u  notemdenoe  cf  a  debt  due  by 
tfte  inteetate,  as  against  his  hetrs  or  grantees. 
See  Eyidencb,  20. 

AjyiDBBlOlXS^Admissibaity  of,  in  evidence. 
See  Lbasb,  4. 

In  answer — effect  of. 

See  PRomssoRT  Notb,  10. 

Of  defendant  may  be  proved  —  when  paper  containing  Ami  inadmis$iU§» 

See  Eyidbngb,  14. 

▲OXNT: 

See  pRmciPAL  ahi>  Aqbnt. 

AIAXSIATIOV  — Suspension  of  power  cf. 
See  Will,  2,  0. 

ALIMONY — Not  ajfeeted  by  subsequent  remarriage  cfwife — l)ieoTce!\  Where, 
upon  a  divorce  obtained  by  the  wife,  on  the  ground  of  the  husband's  adultery, 
the  decree  requires  him  to  pay  her  a  certain  sum  of  money,  annually,  for  her 
support,  this  allowance  is  not  affected  by  her  subsequent  remarriage,  nor 
should  it  be  reduced  on  that  account    Shsphrbd  v.  Shbfhkrd 240 

AliTE&ATION  —  Of  promiseoTU  note  ~  when  material — iiQhen  note  avoided  by. 
See  Promibbort  Note,  4. 

Cf  promissory  note — when  immaterial. 

See  Hunt  v.  Mitchbll CU 

JkMEJXDIKEISlT^Cf  pleadings  ^qfler  new  trial  ordered  ^attowed. 
See  Plbadinob,  1. 

Cf  appeal  papers  —  when  not  aBowed. 

jSSm  Afpbal,  1. 

Ihwer  cf  rtferee  to  aiOow. 

See  Contract,  2. 

ANSWER — In  action  for  fraud,  denying  fraud,  and  setting  up  matters  snow- 
ing  altsenoe  of  intent  to  dtfraud —  Demurrer  to — when  overruIed.\  1.  WJiere  an 
answer  in  an  action  for  fraud,  contains  a  denial  of  the  fraud,  and  a  state- 
ment of  fiicts  which  tend  to  prove  the  absence  of  an  intent  to  defraud,  a 
demurrer  to  it  should  bo  overruled,  even  though  Uie  pleading  is  wh^y 
defective,  and  ought  on  motion  to  be  stricken  out  Van  ALaTTNB«.  Nokton,  587 

Admiesion  in,  cf  making,  indorsement  and  transfer  cf  note,  does  net 

preclude  dtfendantfrom  showing  that  there  was  no  consideraltion 
See  PROMIBSOBT  Note,  10. 

Bvidenoe  cf  matter  not  setup  in,  inadmissible,    Malodlh  t.  Faoan...  fi? 
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BuppiemerUal — token   appUeaUon  for,  granUd-- order  allowing,   not 

appealable. 

See  SUFPLEMENTAL  AlfBWEB. 

Setoff  cf  eauee  of  action,  aridngfrom  tort — how  may  bepleadetU 

See  Skt-off,  2. 

APPEAL  —  Appeal  papen — correction  of —  when  not  aUotoed  after  argument 
—  Motion  for  leate  to  amend.]  1.  A  motion  for  leave  to  amend  appeal  papers 
aHer  argument  and  decision  at  Qeneral  Term,  on  the  ground  tliat  the 
correction  of  a  mistalce  therein,  would  show  that  a  point  decided  against  the 
applicant,  hod  been  waived,  wUl  be  denied  when  it  appears  that  tl.i3  point 
was  argued,  and  the  aoplicant  supposed  it  not  well  taken,  and,  on  the 
decisioh,  finding  himself  mistaken,  made  the  application  for  the  correc- 
tion.   PxoPLB  V.  Board  of  ArpORnoMiiBNT 128 

2.  Pleadings  —  making  more  definite  —  Order  made  by  default  —  not 

renewable.]  The  Special  Term  ordered  that  the  defendant's  answer  be  made 
more  definite.  After  the  expiration  of  the  time  to  amend,  the  plaintiff  moved, 
on  notice,  to  strike  out  the  answer,  and  for  Judgment.  The  defendant  did 
not  appear,  and  the  motion  was  granted  by  default,  and  judgment  entered 
for  plaintiff.  From  this  judgment  defendant  appealed.  Held,  that  the  order 
striking  out  the  answers,  having  been  grantea  by  default,  is  not  review- 
able on  appeal,  and  that,  under  such  circumstances,  the  court  would  not 
regard  the  answer  as  reinstated,  for  the  purpose  of  reviewing  the  order  to 
make  the  answer  more  specific.    Inmeb  v.  Purcbll 818 

Determination  of,  when  party  dies  pending — when  irregular. 

See  Practicb,  2. 

Order  denffing  motion  to  eet  aside  foreeUmtre  sale  is  not  appealable. 

See  FoRBCLOflURE,  1. 

-^—  Case  on  appeal  from  order  granting  new  trial — what  should  contain. 
See  New  Trial,  2. 

Notice  of — serviee  on  one  partner  is  sufficient. , 

See  luiXBR  9.  Perrinb .' .  820 

On  the  hearing  of.  foreign  statutes  cannot  be  read  for  the  first  time. 

See  Prouttv.  Mich.  Bo.  &  N.  Ikd.  R  R  Co 665 

APPEABANOE  —  Notice  of —  wUhdrawdl  of —  when  aUowed.\  1.  Brown, 
Hall  &  Yanderpoel  being  authorized  to  appear  for  the  defendant  m  all  actions 
re^larly  commenced  against  him  and  none  other,  appeared  as  attorneys  for 
him  in  a  case,  believing  at  the  time  thev  did  so,  that  the  summons  had  been 
personally  served  upon  him,  while  in  fact  it  had  not;  the  defendant  did  not 
know  of  an  appearance  until  after  the  service  of  the  complaint ;  on  the  appli- 
cation of  the  aefendant,  an  order  was  made  permitting  him  to  withdraw  the 
notice  of  appearance  ;  hdd,  that  this  was  proper.    Hunt  v.  Brbnnan 213 

Entering  of,  required  byaetqf  Congress  authorising  the  remowU  of  causes 

^-  what  constitutes. 

See  Removal  of  Cause. 

ABBITB  ATION — SuJbmission  to — when  it  operates  as  a  discontinuance  of  an 
action — stag  of  proceedings.  ]  After  the  commencement  of  an  action,  an  agree- 
ment, under  setu,  was  entered  into  by  all  the  parties  thereto,  to  "  submit  all 
matters  involved  in  said  action,  and  presented  by  the  pleadings  therein,  to 
the  hearing,  determination  and  decision  of  three  arbitrators,**  and  **that  the 
action  in  the  Supreme  Court  aforesaid,  and  all  proceedings  therein,  or  in  rela- 
tion thereto,  shaU  be  staved  pending  the  award  of  said  arbitrators  ;  '*  held, 
that  the  submission  would  have  effected  a  discontinuance  of  the  action  but 
for  the  clause  providing  for  a  stay  of  proceedines ;  that  this  operated  as  a 
perpetual  stay  until  the  making  of  the  award,  which  would  at  once  effect  a 
final  discontinuance  of  the  action.    J acobt  «.  Johnston 242 


IT — Order  qf — **  Fiduciary  c<imaeity*^ — when  money  receited  in — Code, 
g  179J  1.  The  complaint  alleged:  '*  That  at  various  dates  between  Septem- 
ber 17, 1870,  and  March  20, 18Td,  the  plaintiff  deposited  wiih  the  defendanU, 
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\T  —  Qmtimied.  F 

as  its  bankers,  yarioos  sums  of  money,  which  said  deposits,  on  the  said  20th 
day  of  March,  1873,  after  deducting  all  credits  due  to  said  defendants,  amoante^ 
in  the  aggregate  t<>  the  sum  of  $29,500,  leaving  the  defendants,  on  said  last 
mentioned  day,  indebted  to  the  plaintiff  in  the  aforesaid  sum  and  interest.** 
Tliat  the  plaintiff  had,  since  the  said  sum  became  due,  demanded  payment 
thereof  from  the  defendants,  wlio  refused  to  pa]r  the  same,  and  that  no  part 
thereof  had  been  paid.  Hdd^  That  these  allegutions  showed  only  a  cause  of 
action  arising  upon  contract,  and  that  there  was  no  averment  from  which  it 
would  be  justly  inferred  that  the  indebtedness  sued  for  was  for  money 
received  in  '*  a  liduciary  capacity,**  within  the  meaning  of  the  Code. 

BucHAiTAK  Fabm  Oil  Co.  v.  Woodman 

3. Order  of —  F^raudulent  conspiracy,  tntut  be  aBeffed  in  eomplaifU.]    The 

affidavits  used  by  the  plaintiff  on  a  motion  for  an  order  of  arrest,  contained 
allegations  tending  to  show  a  fraudulent  conspiracy  between  Rose,  the  plain- 
tiff*s  treasurer^  and  defendants,  lo  get  into  the  possessicm  of  defendants  the 
money  of  plaintiff,  so  that  Rose  could  use  the  same  by  defendants'  aid  and 
connivance,  in  his  individual  stock  speculations.  HM^  that  an  action  to 
recover  for  such  fraudulent  acts,  could  only  be  maintained  upon  a  complaint 
charging  the  alleged  fraud  and  conspiracy;  that  such  a  cause  of  action  was 
inconsistent  with  the  cause  set  forth  in  the  complaint,  and  that  an  order  ol 
arrest  in  this  action  could  not  be  sustained.    Id. 

^—  Order  of — FugiHve,  earrendered  under  extradiUon  treatp —  foken  eannei 
be  arreeted  in  dvU  action  —  Waiver  f  right  to  move  to  vacate — token  giving  bad 
ienot. 

See  Extradition  Treaty,  2,  3. 


I — Chap.  674,  1870 — Lands  invtOoffe  of  Bdgewater — how 

asseeaed.]  1.  Section  one  of  title  six  of  chapter  674  of  the  Laws  of  1870,  pro> 
▼ides  that  the  assessment  roll  for  the  village  of  Edgewater  is  to  be  prepared 
**  in  all  respects,  as  far  as  practicable  and  consistent  with  the  provisions  of 
this  act,  in  the  manner  prescribed  by  law  in  respect  to  assessments  made  by 
town  assessors.'* 

Land  in  the  village  belonging  to  the  plaintiff,  who  (vas  a  non-resident,  was 
assessed  to  him  as  a  resident.  Held,  that  the  provisions  of  the  Revised  8tat> 
utes  relate  only  to  the  taxes  to  be  raised  for  town,  county  and  State  purposes; 
that  under  its  charter,  all  lands  in  the  village  must  be  assessed  in  the  name 
of  the  owner  or  occupant,  and  that  the  non-residence  of  an  owner  only  gives 
him  the  right  to  be  notified  of  the  sale  as  provided  by  the  act. 

Glover  v.  Village  of  Edobwater 486 

2. Municipal  officer  —  neglect  of^  to  make  return  of  asseeemente  as  required 

by  law  —  effect  of  on  sale  of  lands  by  him,  for  unpaid  assetsfnent.]  Section  five 
of  title  twelve  of  the  charter  of  the  village  of  Edgewater,  requires  that,  at  the 
expiration  of  ninety  days  from  the  deliverv  of  the  warrant  to  him,  *'  the  trea- 
surer shall  make  a  return,  under  oath,  of  all  such  taxes  and  assessments  upon 
any  lands  or  premises  which  shall  be  unpaid  in  whole  or  in  part,  and  shall 
file  the  same  m  the  office  of  the  village  clerk;  and  such  treasurer  shall  annu- 
ally, between  the  first  day  of  March  and  the  first  day  of  April,  cause  such 
lanaa  to  be  advertised  for  sale  at  public  auction;  **  held,  that  the  neglect  of  the 
treasurer  to  make  the  return  as  required  by  the  act,  did  not  depnve  him  of 
the  power  of  selling  the  lands.    Id, 

3.  Variance  bettoeen  provisions  of  charter  and  ordinance  of  common  eoun- 

eU — tohen  immaterial.]  The  charter  of  the  city  of  Rochester  required  the 
expense  of  local  improvements  to  be  assessed  on  the  land,  but  also  made  it  a 
charge  against  the  owner,  and  gave  authority  to  collect  it  from  him.  It  also 
provided  that  all  assessments  thereafter  made  should  be  valid,  notwithstand- 
ing any  irregularity,  omission,  etc.  The  common  council  passed  an  ordinanoe 
directing  that  the  expense  of  a  local  improvement  be  defrayed  by  an  assess^ 
ment  on  the  owners  of  the  lots  benefited.  Held,  that  it  was  not  material  that 
the  ordinance  was  not  couched  in  the  precise  language  of  the  charter,  and 
that  at  most  it  was  an  irregularity  which  was  cur^  by  the  provisions  of  tiie 
charter.    Buttb  «.  Citt  of  Rocuester ^ .  • . w .  . . . w. •  •• 

— —  When  incumbrances  —  Lien  of — efect  of  statute  of  timitaOens  ml 
See  Contract,  7. 
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A88ET8 — Cf  iruuranee  eompaniei — when  esihmuML  Piaa. 

8ie  Inburakcs,  1. 

A8SI0NSE—  Cf  eaum  of  action —  iakeiUmil(fea  to  dtfm$6  of  mt^ff. 
See  SsT<OFF,  1. 

ASBZOITMENT^  Fbr  benefit  of  crediton—  Oonetruction  of—  Pasnve  truit,] 
1.  An  assignment  of  property  in  trust  for  its  sale  and  the  payment  of  the 
assignor's  debts,  and  for  the  investment  of  the  residue,  if  any,  for  the  assignor's 
use  during  his  life,  and,  in  case  of  his  decease  before  the  completion  of  said  trust, 
And  the  payment  of  his  debts,  that  the  residue  bo  passed  over  to  his  heira- 
at-law,  ^ves  the  assignor's  heirs  no  estate,  unless  he  dies  before  his  debts  are 
paid.  No  trust  is  thereby  created  in  the  surplus  after  payment  of  debts,  as 
a  mere  passive  trust  to  hold  property  for  another's  use  cannot  exist  under  the 
laws  of  this  Btate.    Eittsll  v.  Osbobk 613 

2.  Fbr  benefit  of  credUon--  Chap.  848,  lOeO— Bond  given  by  aengnee 

under — euretiee  on — UabiUty  of,]    The  defendants  are  sureties  upon  a  bond 

fiven  by  one  De  Camp,  in  pursuance  of  chapter  348,  Laws  I860,  for  the  faith- 
ul  discharge  of  his  duties  as  assignee,  under  an  assignment  made  by  insol- 
vent debtors  for  the  benefit  of  their  creditors.  Certain  judgment-creditors 
of  the  assignors  sul«equently  brought  suits  in  which  judgments  were 
recovered  setting  aside  the  assignment  as  to  them  on  the  groundof  fraud,  and 
directing  the  assignee  to  pav  over  to  them  certain  sums  in  said  judgments 
mentioned.  The  assignee  having  failed  to  comply  with  the  terms  of  the 
judgments,  this  suit  was  broujght.  J52^,  that  the  defendants  were  not  liable. 
The  object  of  the  bond  required  bv  the  statute  is  to  render  general  assign- 
ment, by  insolvent  debtors  more  efficient,  and  to  secure  ihe  full  and  faithful 
application  of  the  debtors'  property  to  the  discharge  of  the  creditors* 
demands,  according  to  the  directions  contained  in  the  assignment,  and  it  is 
no  part  of  the  design  of  the  statute  to  defeat  the  assignment,  or  to  provide 
means,  or  secure  the  ends,  by  which  that  might  be  accomplished. 

PbOPLB  «.  CHALMEBfi 688 

ATTACHMENT  —  Oranted,  at  time  of  ieming  eummone,  against  property  of 
non-resident.  Effect  of  omission  to  procure  order  for  pubUcation  of  summons^  or 
personal  service  thereof^  within  thirty  days,  ]  1.  Where  an  attachment  was  granted 
against  the  property  of  the  defendant,  as  a  non-resident,  at  the  time  of  issuing 
the  summons,  and  no  order  of  publication  was  obtained  within  thirty  days 
thereafter,  and  the  defendant  was  not  personally  served  with  the  summons 
durioff  said  period,  hddy  that  the  attachment  was  thereby  invalidated,  and 
should  be  set  aside.    Taddisss  v.  Cajxtbkll 710 


When  undertaking  given  on^  drfendaTU  will  not  be  allowed  to  set  up  by 

supplemental  answer  his  dischairge  in  bankruptcy. 
See  Bankbuftct. 

ATTOKNST  —  When  knowledge  qf,  is  not  knowledge  of  eHent]  1.  The  rule 
that  knowledge  by  a  solicitor  is  knowledge  by  the  client,  where  the  solicitor 
Ib  himself  the  borrower,  has  never  been  adopted  in  this  State. 

HoPB  Ins.  Co.  v.  Cambrbllino. 408 

2.  Lien  of^for  costs—  when  subject  to  right  of  set^  by  opposite  party.] 

The  lien  of  an  attorney  for  his  costs,  on  the  judgment  recovered,  is  subject 
to  the  right  of  set-off,  m  a  proper  action  against  the  client  for  that  purpose. 
When,  however,  the  client  assigns  the  judgment,  or  the  costs  accrued  and  to 
accrue  in  the  action,  to  his  attorney,  as  security  for^his  costs,  the  opposite 
party  loses  his  right  of  set-ofP,  as  the  assignment  becomes  operative  before  the 
rij^t  of  setoff  attaches. 

The  right  of  set-off  does  not  attach  until  the  judgment  sought  to  be  set  off 
has  been  actually  recovered.    Fibmknich  v.  Boybb ($82 

AT7TR0BITT  —  What  allowed  to  guaHfj/.]  Defendant,  after  testif ^n^  that 
any  boy  or  salesman  at  the  door  would  receipt  for  packages  received,  was 
asked,  whether  he  ever  authorized  any  clerk  to  sign  a  receipt,  statinr  who 
the  owner  of  the  goods  was;  hM,  that  the  evidence  was  properly  excluded ; 
that  from  defendant's  own  statement,  the  person  receiving  the  ^oods,  appeared 
to  be  authorized  to  sifn  the  receipt ;  and  that  no  private  instruction,  not 
communicated  to  the  oUier  party,  was  admissible  for  the  purpose  of  quallQr- 
ing  this  authority.    Gallup  «.  Ledsber 
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K^AXD^AdmimbOi^f  qf,  in  endmoe^  to  prow  tide  to  goodi,  in  an  action  to 

recover  the  priee  of  them. 

See  £yidei9CB,  19. 

BAILKENT — Bank  —paekaga  reeeieed  hif,for  ecfe-keepiTig — tpken  retponmUe 
for — ifiAdfi  entitled  to  eompmaaiionfor,]  This  action  was  brought  to  recover 
for  the  loss  of  certain  securities  deposited  with  the  defendvnt.  The  defense 
was,  that  the  bank  had  refUsed  to  receive  packages  for  safe-keeping,  for 
some  time  before  the  package  in  question  was  left,  and  that  no  compensation 
had  been  paid  or  agreed  to  be  paid  for  keeping  tlie  package,  and  hence  the 
bank  was  only  liable  for  ^oss  negligence.  At  Uie  trial,  it  appeared  that  the 
bank  had  formerly  been  m  the  habit  of  receiving  packages  for  safe-keeping, 
and  that  such  business  was  not  wholly  discontinued  at  t£e  time  of  receiving 
the  plaintiff^s  package.  Jffeld  (1),  that,  as  no  instructions  were  fiven  to  the 
subordinate  officers  of  the  bank  to  reject  packages,  and  as  no  notice  had  been 
given  that  they  would  not  be  received,  the  receipt  of  such  officers  would 
bind  the  bank ;  (2),  that,  as  the  bank  had  been  in  the  habit  of  taking  money 
packages  for  safe-keeping,  and  as  it  did  not  appear  that  they  were  kept 
without  char]^,  and  unless  they  were  so  kept,  the  bank  had  the  right  to 
demand  pay  tor  the  service^.,  in  which  case  the  bailment  would  not  be  a 
gratuitous  one,  the  case  should  have  been  submitted  to  the  jury,  and  that  the 
court  erred  in  directing  a  noasuit    Pattison  «.  Stracube  Na't.  Bank.  . . .  60t 

BANK — Paekagee  reeeited  bg^for  ntfe-keeping-^  when  reeponaible  for — when 

oeofMoeneationf 

See  Bahjcknt. 


IMumat — residence  ef^  within  meaning  of  act  (f  Oongreet^  authorimng 

the  removai  of  eauees. 

See  REMOYAii  of  Gaubb. 

BAKXBTTPT  JjAWB ^TiUe  aeguired  under  foreign^not  reeognwed  If 
eourtt  qf  this  State, 

See  FoBKiOK  LawBw 

BANlLbU  I^TC  Y — DiMharge  in —  tDhennotaUoteediobe  eet  upin  sumtemental 
anmoer — AttachmenW]  In  an  action  commenced  against  the  defendants,  who 
were  non-residents,  an  attachment  was  issued,  to  procure  the  dissolution  of 
which,  an  undertaking,  with  sureties,  was  given.  Some  two  years  after  the 
commencement  of  the  action,  and  while  it  was  pending  before  a  referee,  the 
defendants  commenced  proceedings  in  bankruptcy,  and,  having  procured 
their  discharges,  applied  to  the  court  for  leave  to  file  a  supplemental  answer, 
setting'  up  the  discharges  so  procured,  as  a  defense  to  tile  suit.  The  court, 
at  Special  Term,  refus^  to  allow  them  to  do  so.  HM^  that  this  was  proper. 
UoLTOKB  «.  Adams 22$ 

BEST  jsvujEKCE  —Memorandum --pa/rot  endenee  of  eoniente  nf — ««< 
adiMMmtite. 

See  EviDsiTCB,  25. 

BIGAKT —  PloM  of  trial  of —  trial  cannot  he  had  in  eountv,  where  offenee  wa$ 
not  committed  nor  pneoner  apprehended,    8  R.  S.  [6th  ed.],  968,  §  10. 
See  Criminal  Law,  11. 

BIIiL  01*  VXXmPTlOJSfB— Settlement  if —BxceptionB,  how  etated  th— Jfon- 
diomtM.]  1.  A  bill  of  exceptions  should  contain  only  a  concise  statement  of 
facts,  presenting  the  points  intended  to  be  relied  upon  as  ground  of  error,  or 
simply  BO  much  of  the  evidence  as  may  appear  Uy  be  requisite  for  that  pur- 
poae.    Twbkdo.Dayib 9GI 

2. 7}rial.'\    The  court  cannot  determine  whether  any  particular  thing 

occurred  on  the  trial ;  that  is  necessarily  within  the  province  of  the  Justice 
settling  the  case  or  bill.    Id 

8.  Mandamue,]    The  Justice  cannot  be  compelled  by  mandamus  to 

change  his  decision.    Id. 

4.  SkDeeptione — how  takefh,]    A  large  number  of  written  propositions 

was  presented  at  the  conclusion  of   tlie  evidence,  which  the  court 
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BILL  OF  EXCEPTIONS— 0>n<i'nti«(f.  ?▲«■. 

requested,  by  the  defendant's  counsel,  to  instruct  the  Jury  to  be  the  law.  In 
many  of  these,  the  court  differf^d  from  the  defendant's  counsel  in  the  charge 
which  was  given  to  the  jury ;  and,  as  that  was  concluded,  and  the  iuiy  were 
about  to  retire,  the  defendant's  counsel  stated  that  they  excepted,  for  the 
defendant,  to  each  refusal,  modification  or  departure  which  had  been  made 
in  the  charge,  from  the  propositions  submitted.  Held,  that  defendant's 
counsel  were  not  entitled  to  insert,  in  the  bill  of  exceptions,  specific  excep- 
tions to  the  several  portions  of  the  charge  which  they  considered  constituted 
such  refusals,  modifications  or  departure.  Id. 
See  Exceptions,  8 ;  Criminal  Law,  6. 

6.  When  and  by  whom  settled,']  Plaintiff  in  error  was  convicted  of  per- 
jury at  a  court  of  se8>ions,  held  on  August  27th,  1872,  and  sentenced.  On 
Aug[ust  26, 1878,  a  bill  of  exceptions  was  settled  by  the  county  Judge  and 
Justices  of  sessions  of  the  county  where  the  conviction  was  had,  none  of 
whom  took  part  in  the  trial,  or  were,  at  the  time  thereof,  members  of  the 
court.  Held^  that  no  bill  of  exceptions  had  been  settled  as  required  by  law. 
The  same  court  which  tries  a  criminal  must  settle  the  bill  of  exceptions, 
and  such  settlement  must  take  place  before  the  final  adjournment  of  the 
court,  at  which  the  trial  is  had.     Wood  v.  Thb  People 881 

BILLS  OF  EXCHANGE  —  Umiry — AecommodaUcn  drtrft,  accepted  to  he 
%ued  in  another  State — when  usitrioue — Sureties  €f  corporation  —  usury  caiu 
not  be  pleaded  hyA  The  Lenox  Glass  Company,  a  corporation  residing  and 
doing  business  in  the  State  of  Massachusetts,  drew  a  draft  on  the  firm  of 
D.  8.  Schank  &  Sons,  of  which  the  defendants  are  members,  which  firm  then 
resided  and  carried  on  business  in  the  city  of  New  York.  The  draft  was 
accepted  by  the  firm  for  the  accommodation  of  the  drawer,  and  subsequently 
discounted  by  it  in  Massachusetts,  at  a  rate  which  was,  according  to  the  laws 
of  New  York,  usurious. 

The  draft  was  subsequently  transferred  to  the  plaintiff,  which  brought  this 
action  thereon.  Held,  that  it  was  entitled  to  recover;  that  the  defendants, 
by  accepting  the  draft  for  the  accommodation  of  the  drawer,  became  simply 
sureties  for  its  payment,  and  hence,  neither  they  nor  their  principal,  the  cor- 
poration, could,  under  the  laws  of  this  State,  interpose  usury,  as  a  defense  iu 
an  action  upon  the  draft. 

SemMe,  that  by  the  acceptance  of  the  draft  for  the  accommodation  of  the 
drawer,  the  inference  would  seem  to  be  natural  and  proper,  that  it  must  have 
been  intended  that  the  drawer  could  use  it  in  any  manner  which  might  be 
lawful  at  the  place  of  its  residence,  and  that  the  fact  of  its  beinj^  discounted 
at  a  rate,  lawfUl  there,  but  usurious  here,  would  not  affect  its  validity. 

First  Nat.  Bank  of  N.  Y.  v.  Morris ^. .    680 

BONA  FIDE  —  Purchaser  of  stolen  bonds^  when  •—  rights  of. 
See  Bonds,  3. 

Purchaser  of  town  bonds —  rigTUs  of. 

See  Town  Bonds,  1,  2,  8. 

BONDS — lAabiUtyupon — eonaideration  qf.'X  1.  Certain  moneys  owing  by 
the  plaintiff,  to  one  Campbell,  had  been  attacned  by  the  slieriff  in  a  suit  brought 
by  J.  and  D.  Carolin  against  said  Campbell.  Judgment  having  been 
recovered  in  this  suit,  the  plaintiff  refused  to  pay  over  the  monev  unless  it 
was  indemnified.  A  bond  was  accordingly  executed  by  tlie  defendants,  con- 
ditioned to  "  indemnify,  save,  defend  and  keep  harmless  the  said  Home  Insur- 
ance Company  from  and  ag:ain8t  the  claims  of  the  said  James  T.  Campbell 
and  of  all  other  persons  claiming  or  to  claim  the  said  monevs  so  paid  by  the 
said  insurance  company  to  said  sheriff,  and  of  and  from  all  costs,  damages 
and  expenses  that  shall  or  may  happen  or  arise  therefrom;"  and  the  money 
was  paid  to  the  sheriff.  Campbell  subsequently  sued  the  insurance  company 
for  the  money,  and  was  defeated,  and  judgment  rendered  against  him,  the 
costs  and  expenses  of  the  company,  in  such  suit,  being  $2,887.91 ;  Campbell 
bein^  insolvent,  this  suit  was  brought  upon  the  bond  to  recover  said  amount 
.fiSafcf,' that  defendants  were  not  liable;  that  as  to  the  claim  of  Campbell,  it 
was  established  by  the  judgment  of  the  court,  in  which  he  sought  to  enforce 
U,  that  he  had  none;  and  that  the  costs,  damages  and  expenses  included  in 

Hun— Vol.  I.        92 
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BONDS  —  Continued.  p.^ 

the  judgment,  did  not  arise  because  of  any  just  and  lawful  claim,  but  from 
the  false  assertion  of  one  against  wliicii  the  covenant  was  not  intended  to 
indemnify. 

Quere,  whether  the  bond  was  not  void  for  want  of  consideration,  as  it  was 
the  duty  of  tiie  insunince  company  to  pay  over  the  money  to  the  slieriff  upon 
the  recovery  of  the  judgment  in  the  attachment  suit 

Home  Inb.  Co.  v.  Watson 6tt 

2. When  negotiable.]    Bonds  were  issued  by  the  city  of  Poughkeepsie, 

payable  **  to  tlie  said his  executors,  administrators  ana  assigns.** 

IMdy  Tiiat  these  terms,  following  the  space  left  for  the  insertion  of  the  name 
of  the  payee  or  holder,  were  sumcient  to  render  them  negotiable. 

Dutchess  Coijnty  Iks.  Co.  c.  Hachfield 675 

8.  Stolen  —  Bona  fide  purehater  of — teluU  eonetituiet  —  rightatf.]    This 

action  was  brought  to  recover  five  of  these  bonds  which  had  been  felonioualy 
stolen  fn)m  the  plaintiff,  their  lawful  owner,  shortly  before  they  were  pur- 
chased by  tire  defendant?.  At  the  trial,  the  defenoant's  counsel  requested 
the  cjurt  to  charge,  that  if  "  Hachfield  &  Co.  purchase  these  bonds  in  the 
open  market  for  full  value,  and  in  the  usual  course  of  business,  without 
notice  or  suspicion,  they  were  not  bound  to  make  a  close  and  critical 
examination  in  order  to  escape  the  imputation  of  bad  faith  in  the  purchase." 
The  couit  declined  so  to  charge  ,  and  left  it  to  the  jury  to  say  how  much  of 
an  examination  they  were  to  make.  HM^  that  this  was  error,  and  that,  as  it 
was  not  cured  by  the  charge,  which  was  still  more  unfavorable  to  the  defend- 
ant, that  the  judgment  should  be  reversed,  and  a  new  trial  granted.    /<! 

Town  bonds — bona  fide  purchaser  of—  righti  of. 

See  Town  tioNDS,  1, 2, 8. 

-  Bond  of  assignee^  given  under  chapter  848, 1860  —  SwreUeeon  —  UahUxlg 


^^ 


See  AssiGNifKNT,  2. 
See  Town  Bonds. 


BOuJNXxBS —  CknUraet  in  relation  to — void  a$  againetpubUe  peUeg  —  Con^ 
plaint — emienee  tending  to  show  different  cause  of  action  from  that  alleged  tii— 
amendment  of,  at  trial.']  In  August,  1864,  the  son  of  John  Bailsman,  the 
defendant's  intestate,  being  liable  to  be  drafted,  Baltsman  entered  into  an 
agreement  with  the  plaintiff,  whereby  he  agreed  to  pay  him  $500,  and  that  he, 
the  plaintiff,  should  have  all  the  county  and  town  bounties  that  his  son  or 
any  substitute  he  should  procure,  would  be  entitled  to,  if  he,  the  plaintiff^ 
would  furnish  a  substitute  for  his  son.  The  plaintiff  furnished  the  substitote 
and  received  from  the  defendant  $500,  and  the  bounty  which  the  countv  was 
then  paying.  Subsequently  the  town  passed  a  resolution  to  pay  $6b  to 
certain  volunteers  and  substitutes,  among  whom  was  the  substitute  furnished 
by  plaintiff.  Saltsman  obtained  from  tlie  town  authorities  $100  of  this 
bounty,  to  recover  which,  this  action  was  brought  against  him  for  money  had 
and  received  for  use  of  the  plaintiff.  Held  (1),  that  no  one  but  the  sulstitute 
or  his  assignee  was  entitled  to  the  bounty.  (2.)  That  the  claim,  at  the  time 
of  the  a^ecmcnt,  was  no  more  than  a  mere  contingent  possibility,  not  coupled 
wiUi  an  interest,  and  hence  incapable  of  being  sold  and  assigned.  (8.)  That 
the  agreement  between  the  plaintiff  and  Saltsman,  in  so  fiur  as  it  related  to 
bounties  thereafter  to  be  voted  and  offered,  was  void  as  against  public  policy. 
(4)That  the  plaintiff  was  not  entitled  to  recover. 

The  complaint  was  for  money  had  and  received  by  the  defendant,  to  the 
plaintifTs  use.  At  the  trial,  plaintiff  was  allowed  to  prove  an  assignment 
m)m  the  substitute,  of  his  claim  to  the  bounty.  HM,  that  the  evidence  was 
inadmissible,  as  it  tended  to  show  a  new  and  mdependent  cause  of  action  not 
set  out  in  the  complaint.    Decker  «.  Saltsman ....481 

BSZBGES  —  Neglect  to  repair  —  when  eommissionen  of  highway  not  UatHef^. 

See  COMMISSIONEBS  OF  HlOHWATS,  8. 

BUSINSSS  —  WJiat  is  carrying  on^  by  married  wmaifi. 
See  Married  Woman,  4. 
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^ABE  ^  (hi  appeaifivmord&r  granting  imp  tr^ — MatthouldeanijiiL  jpa«l 

8m  Kbw  Tbial,  2. 

OASES  0VXBBX7USD,  APPBOVBD,  DOUBXJU),  BTC. : 

Ste  Table  of  Cabbs  Cited. 

CEBTIOK^&I—  Tide  to  ojflee  cannot  be  inquired  ifUo,  upon—  Ohapi&r  538  of 
ld73.  ]  1.  Upon  the  application  of  tbe  relator,  a  writ  of  certiorari  was  issued  to 
review  his  conviction  for  assault  and  battery  in  the  Court  of  Special  Sessions,  in 
the  city  of  New  York,  on  the  ground  that  the  respondents,  who,  acting  as  police 
Justices,  constituted  the  said  court,  had  no  lawful  authority  to  hold  the  same, 
the  act  under  which  they  were  appointed  being  unconstitutional.  Held,  that 
the  police  justices,  if  not  such  de  jure  were  such  de  facto  with  color  of  title, 
and  that  their  acts  must  be  obeyed  and  respected,  until  judgment  of  ouster 
be  pronounced  against  t!iem.  Having  apparent  authority  to  act,  and  having 
rendered  judgment  between  the  prisoner  and  the  people,  neither  can,  in  this 
collateral  way,  call  in  question  the  title  of  the  judges.    Corus  v.  Sherwood,  373 

What  errors  cannot  be  remeuted  by. 

See  The  People  v.  Villaob  of  Dahsyillv 598 

To  review  proeeedinge  of  oommuaionen  of  highways  —  When  quashed. 

See  CoMMissioNSBS  of  Highways,  1. 

CHARGE  —  Made  at  priaonefi's  request  —  cannot  qflenoard  be  objected  to  by 
himJ]  .  1.  Writ  of  error  to  review  the  conviction  of  the  plaintiff  in  error,  at  the 
Court  of  Qeneral  Sessions,  upon  an  indictment  for  an  assault  with  intent  to  kill. 
Before  the  case  was  submitted  to  the  jury,  the  prisoner*s  counsel  requested 
the  court  to  charge  that  he  could  not  be  convicted,  under  the  indictment,  for 
an  assault  with  a  sharp,  dansrerous  weapon,  with  intent  to  do  bodily  harm, 
and  the  court  so  charged.  Held,  that  the  charge  having  been  made  at  his 
request,  he  could  not  afterward  object  to  it, although  it  was  clearly  erroneous; 
or  could  he  have  been  prejudiced  by  this  error,  as  the  jury  by  their  ver- 
dict, negatived  tbe  idea  that  the  crime  committed  by  him  was  anything 
less  than  that  charged  in  the  indictment.    Sl attest  «.  The  People 811 

2.  Btfusal  to  charge  a»  to  punishment  of  prisoner,  if  convicted,  correct.] 

The  judge  refused  to  instruct  the  Jury  as  to  the  punishment  of  the  prisoner, 
if  convicted,  ffetd,  that  this  was  correct ;  the  jury  had  nothing  to  do  with 
the  punishment,  nor  had  the  degree  thereof  any  possible  right  to  influence 
their  verdict.    Wood  v.  People 881 

Srror  in — when  new  trial  not  granted  on  account  of. 

See  pRomaaoBT  Note,  3. 

CBJlTTEIm  ISORTQAQiR— Delivery,]  1.  Where  property  covered  by  a 
chattel  mortgage  is  in  the  possession  of  a  third  person,  an  immediate  delivery 
thereof  is  not  necessary.    Smith  «.  Post   616 

2.  A  mortgage  provided  that  in  case  of  default  in  payment,  or  in  case 

the  mortgagees  should  at  any  time  deem  themselves  unsaie,  they  mi^ht  take 
possession  of  the  property  and  sell  the  same.  Beld,  that  this  provision  was 
for  the  benefit  of  the  mortgagees,  and  authorized  them  to  take  possession 
when^  in  their  Judgment,  they  deemed  it  best  for  the  safety  of  their  demands 
so  to  do,  and  that  no  proof  was  required  to  show  that  they  considered  them- 
selves unsafe,  as  the  legal  presumption  would  be  that  such  was  the  fact, 
when  possession  was  taken  before  the  mortgage  was  due.    Id, 

8.  Fraud  of  mortgagor — when  wXk  not  affect  rights  of  mortgagee.] 

The  fraud  of  the  mortgagor  will  not  affect  the  rights  of  the  mortgagee  to  the 
property  mortgaged,  unless  he  was  a  party  or  privy  to  it,  and  received  the 
mortgage  with  the  intent  to  hinder,  delay  or  defraud  the  creditors  of  the 
mortgagor.    Id, 

4. Given  to  two  persons  to  secure  separate  debts  —  whenvoid  as  to  one  mort- 
gagee, and  good  as  to  the  other,]  Where  a  mortgage  is  made  to  two  persons 
to  secure  separate  and  distinct  debts,  tbe  knowl^ge  and  fraudulent  intent  of 
one  of  them  will  not  affect  the  other.  The  mortgage  will  be  void  as  to  one 
and  good  as  to  the  other.    Id, 

6.  ^—  Given  to  setfwrt  promiseory  note — rights  of  bona  fide  punhaser  of 
note,]  A  bona  fide  purchaser,  before  maturity,  of  a  promissory  note  secured 
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OHATTSL  HO&TaAGE— amCiniMl.  pjuni 

by  a  cliattel  mortgage,  takes  the  mortgage  as  he  takes  the  note,  free  from  any 
tsquities  which  existed  in  favor  of  third  parties  while  it  was  held  by  the 
mortgagee.    Gould  v.  Marsh • M6 

CLIENT  —  When  knowMge  of  attorney,  ie  not  knawfedffe  af. 
/Sm  Attoiim£Y,  1. 

<<  ft  00."  —  UaJbiUty  arising  from  uee  qf. 
See  Pabtngbship,  3. 

"  0. 0.  B."—  See  Ck)incoN  Cabbebk. 

0OD1&— %%7S  and  Si  are  to  be  read  together.    WooDc.  Squnua 481 

§S  125,  126. 

See  Vbnub. 

PabUcation  of  iummone — g  135,  eub,  ^—when  doe$  not  auihoriee  puXh 

Ueation  of  summons. 

See  Galusha  o.  Floxtb  Citt  National  Bank 573 

Publication  of  summons — §  135,  sub.  5,  deprives  court  of  power  to  open 

decree  of  absolute  divorce,  upon  proof  that  defendant  did  not  reeeiee  copy  sum- 
mons or  notice  of  publicationy  and  upon  affidavits  sfwwing  a  ditfenee. 
See  DivoBCB,  1. 

§  162  —  Oamptaint  in  action  against  indorser  —  eopg  qf  indorsement  not 

mt  out  in. 

See  Pbokissobt  Notb,  18. 

§  168  —  The  dtfense  of  coverture,  ifUerposed  by  answer,  may  be  eontro- 

terted  or  avoided  by  evidence,  under  %IQS  of  the  Code,  without  alleging  in  ths 
oomptaint  the  fa/cis  proposed  to  be  proven  for  that  purpose. 
See  Mabribd  Woman,  8. 

^11^  ^'''Bidudaay  capacity  ^^ — Money  d^poettedwOhbainkers — whonnc^ 

received  %n  fiduciary  eapaeity. 
See  Abubst,  1. 

g  227  —  Attachment  against  property  of  nonrresident — inwilidated  by 

emission  to  procure  order  for  publication  qf  summons,  or  personal  service  theretf, 
within  thirty  days. 

See  Attachmsnt,  1. 

§  267 — as  to  entry  of  judgment  within  four  days  c^ler  filing  of  decision^ 

directory. 

See  FoREOLOBUBX,  2. 

g  275  —  any  reHef  consistent  with  the  facte  may  be  given  under. 

See  Pleadings,  1. 

g  818 — by  it,  appellate  court^  pro  hoe  vice,  a  court  of  original  juriS' 

diction. 

See  Extra  Allowance,  1. 

g  334 — undertaking  required  to  be  given  by,  does  not  ef  iMf  stay  pro- 

ceedings. 

See  Undbbtajong,  2. 

§  427  —  Jurisdiction  qf  the  courts  of  this  State  over  foreign  corporations. 

See  FoBEiGN  Gobforations. 

BEE  TABIiE  OF  SECTIONS  OF  CODE  CrfED. 

COMMISSIONEBS  OF  HIGHWAYS— C^ioraW  to  reviete  proceedings 
of — when  quashed.]  1.  Where  nearly  two  years  had  elapsed  since  the  filing 
of  an  order  of  the  commissioners  of  highways  laying  out  a  road,  and  where 
the  report  of  the  commissioners  appointed  to  assess  the  damages  of  those 
whose  lands  were  taken  had  been  filed,  and  such  damages  had  Men  assessed 
upon  the  town  and  paid  over  to  the  commissioners  of  highways, — held,  Uiat 
the  court  would,  in  its  discretion,  quash  a  certiorari,  issued  to  review  soch 
order.    People  v.  Landbeth 544 
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00MMI88I0NBBS  OP  HIGHWAYS— OmlintMl.  ?▲«■, 

i). Btghtcf  onetehoM landiore  taken,  toaeias  eommimoner  to ommm  dan^ 

aff6»,  ]  8&mble,  that  a  commlnioner  of  highways  is  not  disqualified,  because  he 
owns  lands,  over  which  he  unites  with  other  commissioners  in  laying  out  a 
road.    Id, 

8.  NegUgenee  in  repcdririg  hridgeB — when  UaUe  for — Proving  poBseuion 

of  funds  by  them — ontu  of —  neeesdtf/  of]  The  defendants,  as  commissioners  of 
highways,  had,  several  weeks  prior  to  July  17, 1873,  caused  the  plank  covering 
to  be  removed  from  a  bridge  which  had  become  unsafe,  and  had  drawn  a 
quantity  of  stone  to  the  place,  for  the  purpose  of  repairing  the  bridge,  the 
openings  of  which  they  had  closed.  On  the  east  side  of  the  bridge, 
good  approaches  had  been  graded  by  the  defendants,  from  the  bed  of  tlie 
creek  each  way.  On  the  seventeenth  of  July,  the  plaintiff,  wlio  was  well 
acquainted  with  the  situation  of  the  bridge  and  creek,  attempted,  on  a  dark 
night,  to  cross  the  stream;  which  was  very  much  swollen  by  a  sudden  and 
severe  storm,  and  in  so  doing  his  horse  was  drowned.  In  an  action  brought 
by  faim  to  recover  the  value  of  the  horse,  held^  that  he  was  properly  nonsuited; 
that  he  was  guilty  of  negligence  in  attempting  to  cross  tlie  stream  under  the 
circumstances,  and  that  nis  injury  did  not  result  from  the  omission  of  tho 
defendant  to  repair  the  bridge,  in  such  a  sense,  and  with  such  intimacy  of 
connection  as  to  render  the  defendants  liable  therefor. 

At  the  trial,  the  court  held  that  the  defendants  could  onl^  be  liable  upon 
proof  tliat  there  were  funds  in  their  hands  with  which  to  repair  the  bridge,  and 
nonsuited  the  plaintiff,  because  no  such  proof  had  been  given. 

SewMe,  That  it  was  too  late  for  the  defendants  to  raise  that  point;  that  the 
presumption  of  the  possession  of  funds  was  against  them,  upon  the  ground 
that  they  had  recognized  their  duty  to  repair  the  bridge  by  commencing 
BO  to  do;  and  upon  the  ground  that  the  ontu  was  upon  them  to  show  that 
they  had  no  funds.    Day  v.  Ckossmait 070 

OOMMISSIOV  ROGATOBT—  When  issued.]  The  plaintiff  applied  to 
the  court  for  a  commission  to  be  i«»ued  to  the  French  courts,  to  enable  him 
to  examine  two  witnesses  orally,  on  the  ground  that  one  of  the  witnesses  had 
already  been  examined  on  commission,  and,  as  he  claimed,  testified  falsely, 
and  that  he  feared  the  other  would  do  so.  neld,  that  the  application  was  pro- 
perly denied.  The  mode  of  taking  testimonv  abroad,  is  established  by  the 
Revised  Statutes,  and  it  is  not  to  be  departed  from,  unless  the  court  cannot 
otherwise  obtain  the  testimony.    Froddb  v,  Froudb 76 

COMMON  C ABRIEK  —  When  Jiclds  property  as  tearehouseman — then  liable 
only  for  negligence — negligence  not  presumed — Esopress  Co.  receipt — limitation 
qfHabUitp  by  terms  of—^'G.  0.  Z)."]  Plaintiff  delivered  to  defendant,  at  Fort 
Plain,  N.  Y.,  Febniaiy  20,  1871,  a  box,  marked  **8.  F.  Dana,  Maiden,  West 
Ya.,  C.  O.  D.,  145,"  and  his  son  and  clerk  drew  up  a  receipt  therefor  from 
blank  receipts  left  by  defendant  with  plaintiff,  which  was  signed  by  the 
defendant  and  returned  to  plaintiff.  By  the  terms  of  the  receipt,  defendant 
undertook  to  forward  the  box  to  the  nearest  point  of  destination  reached  by 
it,  but  was  not  to  be  liable  for  any  loss,  except  as  forwarder,  nor  for  loss  by 
fire,  nor  for  any  default  or  negligence  of  any  company,  to  which  the  pro- 
perty might  be  delivered  for  transportation,  off  the  route  of  defendant;  and 
such  company  was  to  be  regarded  as  the  agent  of  the  consignor.  The 
defendant  transported  the  box  to  Columbus,  Ohio,  the  nearest  point  on  its 
route  to  West  Virginia,  and  delivered  it  to  the  Adams'  Express  Company, 
by  which  it  was  transported  to  Maiden  and  tendered  to  the  consignee,  who 
refused  to  receive  it  apd  pay  charges.  SubsequenUy,  and  on  the  second  of 
March,  the  ofllce  of  the  company,  and  with  it  this  box,  was  burned;  hM, 
that  the  defendants  were  not  liable.  The  ordinary  character  of  the  ship- 
ment was  not  affected  by  the  words,  C.  O.  D.,  and  the  contract  thereby 
expressed,  until  the  collection  should,  in  fact,  be  made.  After  the  tender 
and  refusal  of  the  c<msignee  to  accept  tlie  box,  it  was  held  by  the  com- 
pany as  a  warehouseman,  and  the  company  could  only  be  made  liable 
by  reason  of  Its  negligence,  which  cannot  be  presumed  but  must  be  proven; 
and  as,  in  this  case,  there  was  no  proof  as  to  the  cause  of  the  fire,  the  defend- 
ant waa  not  liable.    Gibson  «.  Amsbigan  Merchants*  U.  Ex.  Co 887 
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OOMPIiAZHT— Aifcffv  t9  Aono  UU0 m mUgect-maU^r €f  aeUan — wkm^lgeo' 
tion  may  be  taken  at  UioL]  1.  A  complaint  mast  always  show  title  in  tbe 
plaintiffs  of  the  aabject-matter  of  the  action,  or  such  an  interest  therein  as 
indicates  them  to  be  proper  parties  to  the  litigation;  otherwise  it  fails  to 
state  facts  suiScient  to  constitate  a  cause  of  action  in  fayor  of  plaintiffs  a^^ainst 
defendant.  This  objection  may  he  taken  at  the  trial,  and  need  not  be  raised 
by  demurrer.    Mossblxak  «.  Cash 647 

Fraudulent  repreeentaHont^  not  aOeged  m,  cannot  be  proved  at  iriaL 

See  Eyidkncb,  11. 

Amendment  cf^  at  trial — Eetdenee  takding  to  ihowcaueeef  action  differ 

from  thai  aUeged  in. 

SeeaowxTtBA. 

In  aeticn  againet  indoreer — what  mutt  be  oBeged  uk, 

See  PBOMI88OBT  NoTB,  13. 

In  aeHon  againd  married  vwrnan — need  on/y  contain  thoee  mm  mente 


requieite  in  an  aetian  at  2aw,  and  facte  controwrting  or  acoiding  dtfenee  of 
iure  need  not  be  aileged. 

See  Mabrikp  Wokah,  8. 

Order  iff  arreet — ^^Ftdudargcapadiif*^ — F^udulent  eonepiraeg — micil 

be  aUeged  in. 

See  A  BREST,  1,  2. 

Qttantum  meruit. 

See  Quantum  Mbbutt. 

COXPBX>lSlSE-^When9Uitained'-  (hnditunuUdeUtery-- Statute  of frande.] 
Defendant  being  the  owner  of  three  lots  of  wool,  the  plaintiffs  entered  into 
an  Agreement  with  him  for  the  pun^hase  thereof,  in  pursuance  of  which,  two 
lots  were  delivered,  and  payment  therefor  was  demanded  by  the  defendant, 
and  refused  by  the  plaintiffs,  who  claimed  that  the  third  lot  was  included  in 
the  agreement;  which  was  denied  by  the  defendant.  Subsequently,  an 
agreement  was  entered  into  by  the  parties,  embracing  the  third  lot  of  wch>1, 
which  was  to  be  handled  and  deliyercd  by  the  defendant,  at  Troy,  at  the 
original  contract  price,  in  pursuance  of  which  the  plaintiffs  paid  the  defendant 
$18,357.60,  the  pnce  of  the  wool  already  delivered,  as  part  of  the  purchase- 
price  of  the  whole  of  the  wool.  The  defendant  having  refused  to  deliver  the 
third  lot  of  wool,  this  action  was  brought  by  the  plaintiffs  to  recover  damages 
therefor.  Eeld^  that  the  second  agreement  was  valid  as  a  compromise  of 
doubtful  and  conflicting  claims,  ana  that,  by  the  payment  of  tbe  f  18,857.60, 
as  part  of  the  purchase-price  of  the  whole  of  the  wool,  the  contract  was  taken 
out  of  the  statute  of  frauds.    Organ  v.  Stbwart 411 

CONDITIONAL  8AUB  —  DeUmy.]  1.  Plaintiffs  sold  to  Webb  A  Co.,  May 
21st,  1867,  a  quantity  of  teas,  for  cash  on  delivenr.  The  teas,  when  sent  for 
on  the  twenty-fourth,  were  found  to  be  in  a  condition  requiring  cooperage ; 
and,  the  cartman  refusing  to  receive  them,  it  was  arranged  that  he  slioald 
take  them  to  Webb  &  Co.'s  store,  and  that  the  plaintiffs  should  nend  their 
cooper  to  do  the  necessary  work.  The  bill  was  sent  to  Webb  A  Co.  the 
same  day,  but  they  refusea  to  pay  it  until  the  cooperage  should  be  done. 
The  next  morning  the  cooper  went  to  the  store,  but  was  not  allowed  to  do 
the  work  at  that  time ;  on  the  same  day,  the  plaintiffs,  supposing  the  coopfer^ 
ing  to  have  been  done,  again  sent  the  bill,  and  pavmcnt  was  again  refused, 
for  the  same  reason  ;  about  noon  of  that  clay,  the  oefendants  purchased  the 
teas  of  Webb  &  Co.,  who  had  become  insolvent  Hdd,  that  the  sale  was 
conditional ;  that  a  delivery  upon  such  sale  vests  no  title  in  the  purchaser 
until  the  cash  be  paid,  unless  the  condition  be  waived ;  and  that.  In  this 
case,  there  was  no  waiver,  or  intention  to  waive  the  condition  of  pa^'ment 
Bill  e.  McKenzib U0 

2. When  made  in  good  faith,  condition  euetained  ae  afoinet  ereditore  ef 

wndee.]  A  conditional  sale  of  goods,  under  which  the  title  to  those  sold, 
and  to  such  other  goods  as  might  be  purchased  and  added  to  the  stock  by 
the  vendee,  was  to  be  in  the  vendor,  until  certain  moneys  should  be  paid 
by  the  vendee,  will  not  protect  the  sheriff  for  levying  upon  the  goods  under 
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CONDITIONAL  aAUB  —  QmUnuei.  Pami. 

an  execution  against  the  vendee,  when,  before  rach  levy,  the  venaor  had 
taken  possession  of  both  the  goods  sold  (to  which,  at  the  time  of  sale,  he  had 
B  good  title),  and  of  those  purchased  by  the  vendee  since  the  sale. 

in  an  action  brought  by  the  vendor  against  the  sheriff  for  taking  and  sell- 
ing such  goods,  the  jur^  having  found  that  the  vendor's  possession  was  not 
fraudulent  or  in  bad  faith,  hdd,  that  he  was  entitled  to  recover  their  value 
from  the  sheriff.    Powbll  «.  PaBSTON 518 

8. JIfachine  to  be  tried.']    The  plaintiff's  intestate  sold  and  delivered  to 

the  defendant  a  Buckeye  reaper  and  mower,  and  it  was  agreed,  that  if  the 
machine  did  not  work  well,  the  defendant  need  not  keep  or  pay  for  it.  The 
machine  did  not  work  as  a  reaper,  but  was  a  eood  mower.  The  defendant 
used  the  machine  during  the  season  of  1868,  ana  had  it  repaired  by  plaintiff's 
intestate  in  the  spring  of  1860,  upon  the  agreement  that,  if  the  machine  did 
not  work  well,  the  defendant  need  not  keep  it.  Defendant  used  the  machine 
during  the  season  of  1869,  and  netirly  wore  out  the  mowing  part,  whidi 
worked  well  afler  it  was  repaired  in  1869.  In  an  action  brought  by  the 
plaintiff,  the  referee  directed  judgment  in  his  favor,  for  the  value  of  the 
machine  as  a  mower.  Beld^  that  the  defendant  was  only  entitled  to  try  the 
machine  for  a  reasonable  time,  but  that  sucli  reasonable  time  was  exceeded 
by  the  defendant,  and  that  he  was  clearly  liable  for  the  mower;  and  that  the 
referee  might  have  presumed,  from  his  retention  of  the  machine  for  so  long 
a  time,  that  he  had  accepted  the  whole  machine.    Moobe  o.  Figkabd 608 

CONFBDEBATE  ISiOTStsr  —  Payment  iii. 
See  CoNTBACT,  8,  4. 

CONSIBEBATION — Presumed  in  eaw  qf  prominory  note,  but  not  in  other 
eontraets. 

See  Pbomissobt  Note,  9. 

CONSIGKKS — Advaneee  by  A  Tobacco  was  consigned  to  the  plaintiff  by 
8.  &  E.,  on  which  he  made  advances,  tlie  business  being  transacted  through 
the  defendants,  who  were  also  in  advance  to  S.  &  E.  To  secure  the 
defendants,  S.  &  E.  authorized  them  to  draw  on  plaintiff  for  any  balance  on 
the  shipment  in  his  hands.  Defendants  drew  on  plaintiff  for  $1,000,  and  the 
draft  was  accepted  by  him  for,  and  charged  to  the  account  of,  8.  &  E.  The 
amount  realized  upon  the  sale  of  the  tobacco  was  not  sufficient  to  repay  the 
advances  made  by  the  plaintiff.  Held,  that  the  defendants  were  not  liable  for 
the  deficiency  arising  upon  the  sale,  the  evidence  showing  that  the  advances 
were  made,  not  to  them,  but  to  8.  &  E.    OxiiBT  9.  Kuxq 116 

CONSTirnTIOKAL  LAW  —  Statutes  —  eonsHtutianaKty  qf  —  Chapter  488 
eflS&Q'—Tovyn  bonds^  CkmstittiUon.  article  1,  §  7.]  1.  The  legislature  has 
power  to  require  a  town  to  pay  bonds  issued  for  a  local  improvement,  though 
Uie  statute  under  which  they  were  issued  is  unconstitutional. 

Ekapf  «.  Town  op  Newtown 268 

2.  Chapter  588  of  the  Laws  of  1878,  entitled  "An  act  to  secure  better 

administration  in  the  Police  Courts  of  the  city  of  New  York,"  is  constitu- 
tional.    COYLE  «.  8HEBWOOD 273 

8. See,  16,  Art,  8,  cf  the  Oonstitution^  Chapter  286,  1878  —  <x»iu<i^ 

Uonality  of,]  In  1878,  an  act  was  passed,  entitled,  **An  act  to  authorize  the 
village  of  Dansville  to  create  a  debt  for  the  purpose  of  bringing  wnter 
into  said  village  for  protection  against  fires,  and  to  amend  the  charter  of 
said  village."  The  first  four  sections  of  the  act  authorized  the  trustees 
to  introduce  water  into  the  village,  and  to  create  a  debt  and  issue  bonds  to 
the  amount  of  $25,000 ;  the  remaining  sections  amended  various  portions 
of  the  charter  of  the  village.  Metd^  that  the  act  did  not  violate  section  16  of 
article  8  of  the  Constitution. 

That  the  act  was^  in  substance,  one  to  amend  the  charter  of  the  village, 
and  that  the  confemng  of  power  to  create  a  debt  for  the  purpose  of  supply-  - 
ine  the  village  with  water,  is  only  one  of  the  elements  of  this  general  suoject 
which  is  stated  in  the  title.    People  v.  Village  of  D.lNstillb 598 

Mftforeement  cf  maritime  claims. 

See  Ships  and  Vessels. 
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OONSTBUOTION'^  Qf  ma-^Wardt  rmut  gioe  wxy  io  inUnUen, 
Bee  Will,  5. 

OOHTEXPT—Befueal  to  arutp&r  gueetion. 
See  EviDENCS,  1. 

FugiUve  from  juiHee, 

See  Grimikal  Law,  8. 

Fhr  HolaMon  of  it^unethn — JR^eree — when  U  i»  Me  dutg  to  takeproif 

ae  tOy  and  determine  me  extent  af^  the  if^wry  euatcUned, 
See  Injunction,  1. 

Merest  teehniecU  objection  i»  anaOable.  where  party  intende  no  oontem^ 


hut  acts  uTider  legal  admee  in  pursuing  tohat  he  thinks  his  duty. 
See  Mandahub,  6. 

OONTBAOT  —  Besdssion  of—  when  aUowedA  1.  The  plaintiff  WM  induced 
by  fraudulent  representations,  made  by  the  defendants,  to  purchase,  in  Febni- 
ary,  a  store  of  goods,*  together  wi^  the  fixtures  and  the  leases  of  the  pro- 
perty, for  $4,0(X) ;  in  payment  of  which  he  gave  two  notes,  made  by  himself, 
tor  |000  each,  and  a  l)ond  and  mortgage,  which  he  had  procured  to  be 
executed  for  the  residue.  The  plaintiff  took  possession  of  the  store,  dtspoeed 
of  the  goods  and  collected  the  rents,  until  the  twenty-second  of  May,  when 
he  discovered  the  fraud  ;  offered  to  restore  the  goods  then  unsold,  the  fixtures 
and  the  leases,  and,  his  offer  not  being  accepted,  he  then  disposed  of  the 
residue  of  Uie  goods.    This  action  was  brought  to  rescind  the  purchase,  and 

Erocure  a  return  of  the  notes  and  the  bond  and  mortgage  ;  hdd^  that  as  he 
ad  put  it  out  of  his  power  to  return  what  he  had  received  by  the  purchase, 
he  could  not  rescind  the  contract  In  order  to  entitle  a  party  to  rescind  a 
sale  or  purchase  of  property,  on  account  of  f)'aud,  he  must  be  able  to  restore 
and  return  what  he  himself  has  received.  Where  that  cannot  be  done,  the 
fraudulent  transaction  cannot  be  annulled.    SmcLAiB  v.  Kkill SO 

2.  —  Power  of  referee  to  aUow  amendments  to  complaint  on,"]  At  the  trial,  the 
plaintiff  applied  to  the  referee  for  leave  to  amend  the  complaint  by  alleging 
that  he  had  sustained  damages,  by  reason  of  the  false  and  fraudulent  repre- 
sentations contained  in  the  complaint,  to  the  amount  of  9^,000,  and  demand- 
ing a  recovery  of  such  damages  ;  and  that  the  same,  because  of  the  vendor's 
insolvency,  should  be  declared  a  lien  upon  any  amount  found  due  from  him 
on  account  of  the  sale.  The  referee  permitted  this  amendment  to  be  made 
against  the  objection  of  the  defendants  ;  held^  that  this  was  error  ;  that  the 
amendment  introduced  a  new  and  independent  cause  of  action  into  the  case, 
not  within  the  issues  referred  to  the  referee  to  try ;  that  the  referee  should 
have  suspended  the  trial,  until  relief  could  be  obtained  by  special  motion,  on 
notice  before  the  court    Id, 

8. Disafflrmanee  of -^Payment.]    A  dispute  havine  arisen  as  to  the 

price  at  which  plaintiff  had  sold  certain  property  to  defenoant,  an  agreement 
was  entered  into  at  Richmond,  Ya.,  in  186B,  by  which  the  defendant  was  to 

Say,  and  the  plaintiff  to  receive,  $50,000,  in  full  settlement  of  all  claims  and 
emands,  in  fulfillment  of  which,  a  check  was  drawn  upon  a  bank  in  Rich- 
mond, Ya.,  and  the  same  was,  upon  presentation  by  the  plaintiff,  paid  to  him 
in  Confederate  bills.  It  appeared  from  the  evidence  that  the  settlement  and 
the  mode  of  payment  were  all  parts  of  one  transaction.  Thhi  action  was 
brought  by  the  plaintiff,  without  having  tendered  repayment  of  the  money, 
to  recover  upon  the  settlement,  he  claimlnj^  that  the  payment  was  void,  on 
account  of  ouress.  Bield^  that  the  complamt  should  have  been  dlsmissiBd ; 
that  the  court  could  not  affirm  one  part  of  the  transaction  and  disaffinn 
another  part    Lsbteb  «.  Union  HANUFAcruRma  Co 288 

4 Confederate  money.]    It  appearing  from  the  evidence  that  the  only 

kind  of  money  used  in  the  banks  at  Richmond,  at  that  time,  was  Confederate 
bills,  and  that  all  checks  made  payable  at  those  banks  were  payable  in  tboae 
bills,  held,  that  the  debt  created  by  the  contract  was  payable  m  Confederate 
money,  and  that  payment  in  such  money  was  valid.    Id, 

5. 2^  publie  work-- Chap,  217,  1869;  Chap,  619, 1870— Airvte— 

mtbst^tion  of  other  than  those  mentioned  in  M,  after  its  aeeepeoYiM— icAm 
not  allowed,]  Commissioners  appointed  to  lay  out,  etc.,  a  public  highway, 
published  notice  that  proposals  for  doing  the  work  would  be  reoeinia, 
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rnd  that  each  esttmnte  must  be  accompanied  by  the  consent  of  two  sureties, 
"Who  should  be  satisfactory  to  tlie  commissioners,  that  they  would  become 
bound  for  the  faithful  performance  of  the  work.  Plaintiff  put  in  a  bid,  and 
named,  as  sureties,  A.  and  B.  This  bid  was  accepted  by  the  commissioners. 
The  plaintiff  then  applied  to  the  commissioners  to  substitute,  in  place  of  the 
surety  **  B."  one  *'D.,"  which,  after  making  some  inquiry  as  to  "  D.  "  the 
commissioners  refused  to  consent  to.  After  notice  to  plaintiff  to  execute  the 
contract  and  bond  with  the  sureties  named  in  the  bid,  and  that  otherwise  his 
bid  would  be  considered  as  withdrawn,  and  after  plaintiff's  tendering  **D." 
as  surety  in  place  of  B.,  he  not  being  able  to  obtain  B.*8  consent,  the  com- 
missioners entered  into  a  contract  with  other  parties ;  whereupon  Uie  plaintiff 
commenced  an  action  in  equity  to  restrain  the  execution  of  such  contract  and 
any  payment  ihereundcr.  Udd^  that  the  suit  could  not  be  maintained  ;  that 
the  aoctrine  that  under  a  contract  to  take  good  security,  or  a  good  indorsed 
note,  tlie  obligee  is  bound  to  accept  that  which  is  in  fact  correct  within  the 
meaning  of  the  contract,  and  cannot  reject  a  tender  of  performance  from  mere 
willfulness  or  whim,  had  no  application  to  the  case  ;  the  only  contract  here 
being  to  accept  two  specified  parties,  and  not  take  any  responsible  sureties. 

Adamb  «.  Ite8 407 

• 

6.  Miftunder^tanding  of  eontent*  of  by  one  party  to — not  mffldeni  to 

atuid  it.']  The  defendant,  who  did  not  understand  English  perfectly,  was 
informed  of  tlie  contents  of  a  contract  by  a  scrivener's  clerk,  wlio  was  present 
at  the  time  tiie  contract  was  read  and  executed.  In  an  action  brought  by  the 
ssitignee  of  the  other  party,  to  recover  the  amount  due  on  the  contract,  she 
set  up  us  a  defense,  that  she  had  been  misintbrmed  as  to  the  provisions  of  the 
contract.  It  appeared  that  the  contract  was  carefully  read  over  twice  lo  the 
defendant,  and  was  executed  by  the  parlies  in  good  faith.  Hdd^  that  the 
plaintiff  was  not  responsible  for  the  error  or  ignorance  of  the  interpreter; 
that  the  defendant  was  in  fault  for  trusting  to  an  incompetent  person  to 
explain  the  agreement,  and  was  not  entitled  to  claim  that  there  was  no  valid 
contract    I^hillip  «.  Gallant 528 

7.  For  purehoM  of  land — A$9es»merUa  and  assessment  sa^es  —  wh^en 

inrumbranees —  Effect  of  statute  of  limitations  on  Uen  of  assessment.]  Defend- 
ant Hgreed  to  purchase  certain  land  of  plaintiff,  the  deed  to  be  delivered  on 
the  8a  day  of  January,  1874.  At  the  time  agreed  upon,  there  were  two 
assessments,  which  had  been  levied  upon  the  premises,  and  confirmed  by  the 
tru«itees  of  the  village  of  Williamsburgh,  one  in  January,  1851,  and  the  other 
in  July,  1852,  both  of  which  stood  upon  the  records  unpaid  and  undischarged ; 
the  premises  had  also  l)een  twice  sold  for  unpaid  assessments,  once  in  Novem- 
ber, 1847,  and  again  in  Octolxsr,  1851,  both  of  which  sales  appeared  on  the 
records  as  unredeemed  and  uncanceled,  but  neither  of  the  vendees  had  ever 
entered  into  the  actual  possession  of  the  premises,  or  exercised  control  over 
tlie  same.  On  account  of  these  assessments  and  »iles,  defendant  refused  to 
complete  the  purchase.  Held,  that  he  was  justified  in  so  doing ;  that  they 
were  valid  incumbrances  on  the  premises,  which  the  defendant  was  entitled 
lo  have  discharged,  before  he  could  be  required  to  perform  the  contract  on 
his  part  In  the  absence  of  any  adverse  possession,  possession  follows  the 
legal  title.    Wood  v.  SquiRES 481 

8.  For  sale  of  land —  Fraudulent — party  entitted  to  recover  money  pay- 

menfs  m/ide  uponA  On  the  execution  of  a  contract  for  the  conveyance  of 
land,  the  plaintin  was  defrauded  by  an  intentional  omission  of  part  of  the 
propierty,  which  the  defendant  agreed  to  convey.  The  ft*aud  was  not  known 
lo  the  plaintiff,  and,  after  its  discovery,  the  delendant  having  refused  to  exe- 
cute a  contract  such  as  should  have  l>een  drawn,  heid,  that  tnc  plaintiff  had 
a  right  to  maintain  his  action  to  recover  the  mrnev  payments,  and  that  the 
fraudulent  contract  gave  defendant  no  right  to  retain  the  money. 

MoKAN  V.  Darrin 490 

9.  Vn4er  seal —  Urns  of  pefformanee  of  mtiy  be  extended  by  parol.]    The 

defendant  was  desiroMs  of  purchasing  premises,  upon  which  the  plaintiff 
held  a  mortgage.  Being  unable  to  make  the  payments  at  the  times  specified 
in  said  mortgage,  he  called  upon  the  plaintiff,  who  agreed,  b;^  parol,  tiiat,  if 
tlie  defendant  would  purchase  the  premises,  pay  |200  the  ensuing  spring,  and 
interest  on  all  sums  remaining  unpaid  annually  thereafter,  and  would  make 

Hun— Vol.  L  93 
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certain  improvemeDts  on  them,  he  woald  extend  the  tfane  of  payment  of  the 
mortgage  for  twenty  years.  The  defendant  purchased  the  premises,  assam- 
ing*  oy  nis  deed,  the  payment  of  the  mortgage,  paid  the  $200,  and  made  the 
spedfled  improvements,  but  failed,  for  two  years,  to  pay  the  interest 
In  an  action  brought  to  foreclose  the  mortgage,  hM^  that  the  time  of  pav* 
•  ment  was  extended  by  the  verbal  contract,  and  that  there  was  no  default  iu 
the  payment  of  the  principal ;  that  the  payment  of  the  interest  was  a  condi- 
tion which  the  defendant  must  perform,  but  that  its  non-payment  was  not 
such  a  breach  of  the  condition  as  made  the  whole  principal  due. 

Burt  «.  Saxton 551 

10. Signed  by  offiosn  of  curporaUon,  inSMduaO/y — %Dhen  n^A  offiogn  noi 

DentmaUy  liaNe  theritm.]  The  defendants,  who  were  trustees  of  the  LitUe 
IJtica  Cheese  Manufacturing  Company,  and  authorized  to  transact  husineas 
in  its  behalf,  entered  into  an  agreement  with  the  plaintiffs,  whereby  the  latter 
agreed  to  manufacture  cheese  at  the  factory  of  the  company,  at  a  specified 
price,  upon  certain  terms  and  conditions,  in  said  agreement  containea.  The 
defendants  were  described  in  the  body  of  the  agreement  as  the  trustees  of 
the  company,  but  it  was  signed  by  them  individually.  This  action  was 
brought  by  the  plaintiffs  to  recover  for  a  breach  of  the  contract.  Udd^  that 
they  were  not  entitled  to  recover;  that  the  contract  was,  in  fact  and  in  legal 
effect,  the  contract  of  the  company,  and  that  the  defendants  were  not  person* 
ally  liable  thereon.    Bkllxngbb  e.  Bemtlet 588 

11.  Fbr  idle  €f  land-^SpedJU  peffarmanee  of  ^then  obtigaHoM  ar€  nei 

redproetU — Ume  of  perfornyitiM  maUnal.'\  When  the  obligation  to  sell  real 
estate  rests  on  one  party,  and  it  is  optional  with  the  other  party  to  purchase 
or  not,  a  specific  performance  of  the  contract  will  not  be  decreed,  if  the  partj 
does  not  exercise  his  option  within  the  time  given  him. 

CoDDwa  e.  Wamslet 585 

13.  Formleof  land — Time — when  <ff  the  eneneeif.'X    Time  win  be 

deemed  of  the  essence  of  a  contract,  which  gives  a  mere  right  of  election  to 
purchase  real  estate  upon  certain  conditions.    Id. 

When  made  under  a  mietaks^  or  in  iffnoranee  ef  a  material  faet,  pa/rtg 

enUUed  to  relief  in  equity. 

See  MiBTAKB,  1. 

Beformaiion  of — wJuU  mutt  he  sftoim,  to  auUioriee, 

See  Reformation  of  Contract. 

In  rdaiion  to  bouniiee — when  void  a$  ayainet  pMiepoUey. 

See  Bounties. 

StaiuU  of  frauds --DisUnOiinihetioeeneonlfaiei^ 

and  labor  to  be  performed. 

See  Statute  of  Frauds,  2. 

Statute  of  fraude — Agreement  to  anmeer  for  the  debt  <tfanciher. 

iSm  WATBONe.  Parker 618 

Statute  cf  fraude  —  An  agreement  by  which  A.  i»  to  perform  work  for  B,^ 

far  which  payment  ietobe  made  after  the  death  of  A,  is  mUd  under  the  statute 
of  frauds. 

See  Statute  of  Frauds,  8. 

To  work  farm  on  AaTji — when  does  not  create  partner ^^» 

See  Partnership,  5. 

'  For  public  work  — %9S,  CiAd».  446,  IBS^  -^when  munie^  ogltan  ham 

no  authority  to  make  —  when  should  be  made  upon  sealed  Mtfa. 
See  McDonald  v.  The  Mayor,  sto.,  of  N.  Y. 

Fbr  puiUc  work —  when  made  without  adaertisinff — waid. 

See  Statuteb,  4. 

WithRRCh.'^WheniUpresidenttakesass^gmMiUqftftmiiicsmtnutsr'^ 


^ooL 


See  Ultra  Y ibb8,  8. 

Vmd  as  against  pubUe  poUey, 
See  Principal  and  Agent,  4. 
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^—  When  toidoi  offoinst  pubiie  poUcy. 

See  NiCKELcioN  «.  Wilson , • •  618 

Ueoffe  of  trade  —  may  be  sfunon  to  explain  meaning  of  a  particular  oonirati^ 

JnU  not  to  eontradiet  itejMn  term. 
See  Custom,  7. 

Written — ol^eei  of  may  l)ethown  by  parol. 

See  EviDENCB,  4. 

Jfeaaure  of  damages  on  breach  of  contract  to  purehaee  goods. 

See  Damages,  4. 

CONVERSION  —  Pledgee  of  stock.]  A  sale  by  a  pledgee,  without  authority, 
or  for  noncompliance  with  a  demand  wliich  the  pledgee  has  no  right  to 
m:ike,  or  after  a  tender  of  the  debt  for  which  the  pledge  is  held,  is  a  conver- 
sion. Plaintiff  sued  the  defendants  for  the  conversion  of  certain  shares  of 
bank  stock,  held  by  defendants  as  collateral  security  to  a  debt  due  them  on 
account  of  gold  purchased  for  plaintiff.  The  jury  found  that  plaintiff  had 
given  an  absolute  f>rder  to  the  defendants  to  sell  at  217,  at  which  price  they 
might  have  sold,  but,  claiming  the  order  to  be  discretionary,  they  failed  to 
do  so,  and  the  gold  was  subsequently  sold  at  207f.  Plai  a  tiff  tendered  a  sum 
sufficient  to  pay  the  balance  of  the  account,  if  the  gold  had  been  sold  at  217. 
Held,  that  a  sale,  after  such  tender,  was  a  conversion,  and  that  plaintiff  was 
entitled  to  recover  the  value  of  the  stock  sold,  after  deducting  the  actual 
indebtedness,  for  which  It  properly  stood  in  pledge.    Hops  v.  Law^nob.  . .  317 

CONVICTION — May  stand  when  judgment  is  reversed. 
See  Chimin AL  Law,  5. 

OOKPOB^ATIO'SI -- Liability  far  eantracts  of  its  directors.]  1.  The  president 
and  vice-president  of  the  Novelty  Iron  Works,  having  full  authority  to 
employ  sucii  persons,  as,  in  their  judgment,  were  necessarv  in  and  about  the 
business  of  the  company,  and  tiie  company  having  resolved  to  enter  upon 
the  business  of  manufactuiing  water  meters,  of  the  kind  invented  by  one 
Van  Duzcn,  held,  that  it  was  within  the  scope  of  their  authority  to  secure  a 
patent,  in  the  name  of  Van  Duzeu,  of  his  invention,  and  for  this  purpose,  to 
employ  plaintiff  to  counsel  and  advise  the  company  in  relation  to  the  said 
meter,  and  to  obtain  a  patent  therefor,  and  that  the  corporation  were  liable 
tor  his  services,  rendered  in  pursuance  of  such  employment. 

POLLOK  V.  SlIDLTZE 824 

2. J'ruHUes  of  manufacturing  corporation — failure  to  file  a  report'^ 

fcUse  report — §§  12,  15,  Chap.  40,  1848  —  Demurrer — Mi^inder  of  causes 
of  action.]  In  a  suit  brought  by  a  creditor  of  a  mining  corporation, 
created  under  the  general  act,  chapter  40,  Laws  of  1848,  against  the  trustees 
thereof,  held,  that  causes  of  action,  arising  under  section  12,  for  failure  to  file 
a  report,  and  under  section  15,  for  filing  a  false  report,  are  properly  united ; 
each  of  them  is  for  a  liability  somewhat  in  the  nature  of  a  statute  penalty, 
and,  virtually,  is  an  action  on  contract  for  the  recovery  of  money,  and  both 
of  them  arose  out  of  the  same  transaction. 

The  first  cause  of  action  set  out  in  the  complaint  was  for  a  failure  to  file  a 
report,  as  required  by  section  12 ;  the  second,  for  filing  a  false  report  in  violation 
of  section  15,  allesred  that  the  defendants  made  and  filed  **  a  certificate  or 
report,  a  copy  of  which  is  hereunto  annexed,  marked  B,"  and  that  the  defend- 
nnts  signed  the  same,  knowing  it  to  be  false;  the  copv  of  the  certificate  • 
qnnexed  to  the  complaint  was  not  signed  by  all  the  defendants.  Held,  that  a 
demurrer,  on  the  ground  that  the  causes  of  action,  united  ki  the  complaint, 
did  not  affect  all  the  parties  to  the  action,  was  well  taken ;  that  the  allegation 
that  the  certificate  was  signed  by  all  the  defendants  must  be  considered  as 
restricted  and  confined  to  what  appears  upon  the  face  of  the  certificate,  a 
oopv  of  which  was  annexed  to  the  compiaint. 

T^he  third  cause  c)f  action  was  for  an  alleged  conspiracy,  on  the  part  of 
the  defendants,  to  form  the  corporation,  and  that,  by  fraud  and  misrepre- 
sentations, the  plaintiffs  were  induced  to  l)ecome  creditors  of  the  corpom- 
tion.  Held,  that  it  was  properly  joined  with  the  others,  as  they  all  related 
to  the  same  general  transaction.    Bonnell  0.  Wheeler ...  882 
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3. Cmue  of  actum  given  by  tkttuie  to  eredUor  againtt  tnutee$  qf^  tutig^ 

alUs.]  A'  cause  of  action  agalBut  the  tnisteea  of  a  curporation,  giveo  by 
llic  athtute  to  tlie  credilors  thereof  for  a  yiolation  of  its  provisioiis,  u  assign- 
able, and  may  be  enforced  by  the  assignee  of  the  debtor.    Id, 

Acts  of  offlesn  of —  when  uUra  wres. 

iSS00  Ultra  Vibes,  1. 

OJfleen  of—  when  not  penonattjf  UaNi  an  eoniraet  made  in  ite  beha^f^  lui 

mgned  by  them  indipiduallg. 

See  Contract,  10. 

F[>reign  —juriedietion  of  emirte  of  thie  State  over  —  Chde^  g  427. 

See  Foreign  Corporations. 

Prtferred  etoek  —  Diddende — payment  of  guaranteed — rights  of  elociy 

hMere, 

iSw  Stock,  1. 

Receiver  of — how  appointed —  CJiap.  151, 1870. 

See  Rrcrivbr,  1. 

Sureties  on  draft  drawn  by — cannot  interpose  defense  of  usury. 

See  Bills  of  Exchange. 

ViUage — water  commissioners  are  agents  of —  vjUage  responsible  for  their 

acts —  Duty  of  in  repairing  streets. 

See  Negligence,  8. 

Who  proper  party  defendant  in  action  against  eonsoHdated. 

See  Action,  8. 

OOBTS  —  Wien  not  alUnoed  upon  a  certificate  being  made  in  pursuance  €f  Chap, 
555,  1864. 

See  Taxes. 

Lien  of  attorney  for — when  sid^jeet  to  right  cf  seit^jf. 

See  Attorney,  8. 

COUNTY  JTJD3E  -^  Order  of  arrest  —  may  be  granted  by,  though  action  is 
not  triable  in  his  county  ^  and  the  attorney  of  moving  party  does  not  rekds  therein. 
See  Order  of  Arrest. 

OOXJUT  —  Power  qf^  in  case  of  excessive  damages. 
See  Damages,  8. 

' Wh/sn  has  not  power  to  grant  stay  of  proceedings. 

See  Stat  of  ProcEiBdingb,  1. 

COVENANT— Of  quiet  er^oyment—  Liability  of  landlord  upon. 
See  Lease,  5. 

CBEBITOBS  —  When  conditional  sale  sustained  as  against 
See  Conditional  Sale,  2. 

C&IMINAL  LAW — Larceny. 'I  1.  A  treasury  note,  of  the  denomination  of 
fifty  dollars,  was  banded  to  the  plaintiff  in  error,  to  take  ten  cents  out  of  it, 
for  the  pa}'ment  of  a  glass  of  soda-water ;  he  appropriated  the  entire  amount 
of  the  note  to  his  own  use.  Held,  that,  upon  proof  of  these  facts,  he  could 
be  convicted  of  larceny.    Hildbrbrand  v.  The  People 19 

2.  Return  —  Presumption  from  appearance  of  prisoner  during  triai.l 

The  return  stated  that  the  prisoner  appeared  in  his  own  proper  person,  ana 
wtis,  in  due  form  of  law,  tried  and  convicted.  Held,  that,  as  it  nowhere  stated 
that  be  left  the  court  after  he  so  appeared,  the  presumption  is,  that  he 
remained  and  was  present  during  the  whole  of  the  tnal    Id. 

8.  Entry  of  judgmsnt — not  required  to  slate  what  succeeded  verdict  and 

preceded  sentence.]  The  clerk*s  entry  of  the  Judgment  pronounced,  is  not 
required  to  state  what  succeeded  the  verdict  and  preceded  the  sentence,  and 
it  need  not  appear  (torn  it  that  the  prisoner  was  asked,  before  sentence, 
whether  he  had  anything  to  say  wlir  the  sentence  should  not  be  pronounced 
upon  him  for  the  offense  of  which  he  had  been  convicted.    Id, 
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4, Reeord  rehired  for  review.']    To  review  the  conviction  and  Judnnent 

in  criminal  cases,  requires  a  formal  Judgment  record  to  be  made,  signed  and 
filed,  and  if  that  is  not  sliown  by  the  return  to  have  been  done,  the  court  has 
nothing  before  it  on  which  the  case  can  be  properly  considered.     Id. 

5. Judgment  rewrsed,  cormeUon  notA    When  a  record  is  made,  signed 

and  filed  as  the  statute  prescribes,  and  it  aoes  not  appear  from  it,  that  the 
inquiry, whether  he  harl  anything  to  say,  was  made  of  the  defendant  before 
lie  was  sentenced,  then  it  may  be  necessary,  for  that  reason,  to  reverse  the 
judgment  pronounced,  but  not  the  conviction.    Id. 

6.  — —  BUI  of  exceptions  —  When.  eriminalfugiUvefromjitsiiee,  not  entitled  to  have 
exceptions  taken,  rerietoed.]  A  person,  convicted  of  a  crime,  who  escapes  rrom 
custody  before  sentence,  and  flees  the  jurisdiction  of  the  court,  thereby 
waives  and  suspends  his  rights  to  liave  exceptions,  talcen  on  the  trial,  reviewed 
bv  the  appellate  court,  and  sucli  waiver  and  suspension  can  be  avoided  by 
him  onlv  by  returning  to  the  custody  and  judgment  of  the  law. 

Ik  Mattkr  of  Qkmbt 293 

7.  StcUtUory  benefit*.]    Such  criminal  cannot  demand,  as  matter  of 

Tight,  the  statutory  benefits  conferred  on  those  who  submit  to  the  jurisdiction 
and  judgment  of  the  courts.    Id. 

8.  Contempt]    A  party,  in  contempt  of  court,  will  not  be  permitted  to 

ask  a  favor  of  the  court,  nor  to  take  any  aggressive  proceedings  against  his 
adversary.    Id. 

9.  Receiver  of  stolen  goods  —  Scienter — what  evidence  of  aUoteed.^  Evi- 
dence of  transactions  of  the  prisoner,  other  than  those  connected  with  the 
offense  charged,  may  be  given  tor  the  purpose  of  proving  guilty  know- 
ledge.   Coleman  0.  The  Pboplb 996 

10.  Declarations  bg prisoner — wfum  their  faldty  may  be  shown.]    On  the 

trial,  the  prosecution  was  permitted  to  give  evidence  of  declarations  of  the 
prisoner,  respecting  collateral  facts  bearing  more  or  less  directly  upon  the 
question  in  controversy,  and  tlien  to  prove  that  such  declarations  were 
untrue — held  not  to  be  error.    Id. 

1 1.  Bigamy —  place  of  trial  of—  Trial  cannot  be  had  in  county,  where  offenM 

was  not  committed  nor  prisoner  apprehended  —  8  R.  S.  [5  ed.],  968,  §  lOJ  The 
plain tilT  in  error  was  indicted,  tried  and  convicted  of  bigamy,  in  the  Court  of 
Sessions  of  Oswego  county.  The  proof  showed  that  the  second  marriage  took 
place  in  Yates  county,  and  that  the  prisoner  was  apprehended  there ;  and  the 
prisoner's  counsel  moved  that  tlie  prisoner  be  discliai^d,  as  the  offense  was 
not  committed,  nor  the  prisoner  apprehended,  in  Oswego  county.  Held,  that 
the  court  erred  in  refusing  to  disctiarge  the  prisoner;  the  statute  providing 
that,  for  a  second  or  other  marriage,  the  person  committing  such  offense  may 
be  tried  in  any  county  in  which  such  person  may  be  apprehended. 

Collins  v.  The  Pboplb 610 

12. Larceny — stolen  property — identity  of^    The  plaintiff  in  error  was 

convicted  of  fprand  larceny,  for  stealing  a  quantity  of  pig-iron.  The  agent 
to  whom  the  iron  was  sent  to  be  sold,  testified  that  it  bore  the  marks,  and 
presented  the  appearance  of  the  iron  in  his  possession,  some  of  which  had 
been  taken  away  from  the  premises  where  it  was  deposited,  and  some  from 
a  boat,  having  a  portion  of  it  on  board,  during  the  night,  in  the  early 
morning  of  which  the  defendant  was  arrested.  He  further  testified  that  ho 
identified  the  iron  when  he  saw  it  in  the  following  afternoon.  Held^  that  his 
testimony,  together  with  the  fact  that  the  iron  was  found  in  the  defendant's 
boat,  upon  the  river,  at  half-past  three  o'clock  in  the  morning,  and  his  subse- 

auent  statement  that  he  had  purchased  it  of  a  canal  boat  captain  for  fifteen 
ollars,  when  it  was  really  worth  fifty-two  dollars,  were  sufficient  to  justify 
the  submission  of  the  identity  of  the  property  to  the  jury. 

Dilix>n  v.  The  People 670 

18.  — «  Stolen  property  —  presumption  arising  from  possession  of]  The 
defendant's  counsel  requested  the  court  to  charge  the  jury  that  the  mere 
possession  of  the  property  stolen  was  not  prima  faeie  evidence  of  the  com- 
mission of  the  larceny  by  the  defendant  Tiie  court  declined  so  to  charge. 
Mdd^  no  error.    That  the  ruquest  must  have  been  designed  to  relate  to  tho 
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defcndant*8  possession,  as  that  had  been  shown  by  the  eyidence,  and  tha% 
such  possession  was  so  recent  and  so  suspicious,  that  it  was  oonsisteni  witli 
no  other  rational  conchision  than  that  of  guilL    I<L 

14  Stolen  property  —  »tafement  of  prieoner  as  to  how  he  obtained  poenee-- 

iion  cf — wfien  muet  be  proved  faX^  by  proeecation,'^  The  defendant's  counsel 
requested  the  court  to  charge  that  where  a  man,  m  whose  possession  stolen 
property  is  found,  gives  a  reasonable  account  of  how  he  came  by  it,  the  prose- 
cution was  required  to  sliow  the  account  to  be  false.  The  court  declined  so 
to  charge.  HM^  no  error.  That  the  rule  only  applied  to  those  cases  in 
which  considerable  time  has  elapsed  between  the  taking  of  the  property  and 
the  discovery  of  the  fact  of  possession,  and  where  a  reasonable  account  of 
bow  the  prisoner  came  by  the  property  was  given  to  those  finding  him  in 
possession;  and  that  the  account  given  by  the  defendant  as  to  the  manner  in 
which  he  obtained  possession  of  the  iron,  was,  under  the  circumstances  of 
the  case,  entirely  unworthy  of  lielief.    Id, 

—  Charge  of  judge  at  request  of  prisoner*»  eouneel  eannoi  be  aerignsd  tu 
ground  cf  error. 

See  Charob,  1. 

Hope  —  yirgtTuty  —  immateriality  of. 

See  Rape,  1. 

Writ  of  error — motion  to  dismise — fugitiee  from  jtutiee. 

See  WRIT  OF  Error,  2. 

-^  Perfury  —  time  stated  in  indictment  for,  when  oath  toae  administered,  noi 
material,  so  it  be  before  finding  qf  indictment  and  without  statute  of  limitations. 
See  Indictment,  6. 

Perjury  —  precise  locaUty  of  commistion  of  need  not  be  proved,  as  alleged. 

See  Indictment,  5. 

—^  Befusal  to  charge  as  to  punishment  of  prisoner  if  convicted — correct. 
See  Charob,  2. 

CUSTOM  — Evidence  of.]  1 .  To  render  a  cuf^tom  obligatory,  it  must  ordinarily 
be  proved  that  it  was  known  to  the  party  to  be  bound  thereby. 

BOARDMAN  V.  G AH.LARD 217 

2. Cf  trade — w?iat  must  be  to  render  it  valid  and  binding.]    To  render 

a  custom  or  usaee  of  trade  valid  and  binding,  it  must  be  known,  certain, 
uniform,  reasonable,  and  not  contrary  to  law.    Bassbtt  v.  Lbdeber 274 

8.  ^— -  When  unreasonable.]  Defendant  proposed  to  prove  that  it  was  a 
custom  among  merchants,  to  sign  the  receipts  presented  by  carmeif  wit]i 
goods,  without  any  inquiry,  on  "the  part  of  the  receiving  clerk  or  porter, 
as  to  the  ownership  of  the  goods,  or  the  place  from  which  they  were  received. 
Held,  that  the  evidence  was  properly  excluded ;  that  the  custom  pn)posed  to 
be  proved,  was  entirely  unreasonable,  as  it  placed  the  consequence  of  one 

{>cr8on*s  negligence  and  inattention  upon  another  in  no  way  connected  with 
liui,  having  no  control  ov^r  his  conduct,  and  for  whose  acts  he  could  be  in 
no  proper  sense  responsible.    Gallup  v,  Ledrrbr 283 

4. General — can  alone  be  proved.]    Defendant  was  asked  whether,  at 

the  time  of  the  sale,  there  was  a  custom  among  brokers  to  sell  goods  in  their 
own  name  Hud  receive  pay  therefor.  Held,  that  the  evidence  was  properly 
excluded.  It  was  not  proposed  to  prove  a  eeneral  custom  upon  that  subject, 
but  simply  a  custom  of  brokers,  which  might  very  well  be  unknown  to  all 
other  persons.    Id. 

5. When  valid  —  Long  continuance  or  general  application  of.  ]    To  render 

a  custom  valid  and  binding  upon  a  party  to  a  transaction  included  within  it, 
tlie  proof  should  show  it  of  such  lon^  continuance,  or  general  application, 
as  reasonably  to  warrant  the  conclusion  that  it  was  known  to  the  party 
designed  to  be  affected  by  it,  or  that  he  had  actual  knowledge  or  notice  of 
its  existence.    Id. 

0. Is  a  fact,  not  opinion  as  to  law.]    Where  a  custom  is  to  be  proved, 

the  inquiry  is  not  afler  the  opinions  of  traders  and  merchants  in  respect  to 
the  law  upon  a  mercantile  trausaction,  but  for  the  evidence  Df  a  fact,  to  wit, 


INDEX.  743 

0U8T0X — CknUinvsd,  Paaa 

Mie  wntK  or  pricUce,  la  the  comae  of  mercantile  biuineas,  in  the  partlcalar 
case,  Tid, 

7. Of  trade — when  ma^  be  shawn^  to  explain  eaiUraet]    A  usage  of 

the  trade  in  which  a  contract  is  made,  may  be  shown,  to  explain  the  meaning 
of  aparticular  contract,  but  not  to  contradict  iU  plain  terms. 

Bakbb  v.  SqmsR 418 

Eoidenee  of,  n&t  admiuible  to  tary  ternu  ofepeeial  contract. 

See  Eyidbmcb,  10. 

— ^-  Betdenoe  as  to  a  custom  of  a  board  of  supervisors,  to  aUow  its  members 
eertain  siuimefor  serviees  on  committees,  when  inadmissible  in  an  action  tdaJUng  to 
mieh  services. 

See  EviDBNCB,  18. 

In  coi^tiU  wUh  statute  cannot  be  profoed. 

See  £vn>BNCB,  18. 

DAKAGES  —  Agent — when  liabiefor  sale  of  principals  property.']  1.  In  an 
action  brought  to  recover  damages  for  the  wrongful  sale  and  conversion  of  a 
large  amount  of  real  estate,  owned  bv  the  plaintiff  and  sold  by  the  present 
de^ndants  as  his  agents,  hdd^  that  the  defendants  were  not  liable  for  any 
error  of  judgment  on  their  part,  or  for  injudiciously  making  the  sale  in  order 
to  avoid  the  effect  of  an  attachment  law  taking  effect  the  next  day,  under 
which  the  plaintiff's  non-resident  creditors  could  attach  and  seize  his  pro- 
perty, but  thtit  they  could  only  be  held  liable  for  designedly  selling  his  pro- 
perty for  their  own  benefit,  for  the  purpose  of  deprivfug  him  of  the*  benefit 
of  it.    Pbicb  e.  EBYffiS 177 

2.—  Servant — liability  qf  principal  for  negligence  of  J]  An  action  was 
brought  to  recover  damages  for  injuries  to  plaintiff's  wife  and  son,  and  to  his  car- 
riage, by  a  collision  alle^dtohave  occurred  through  the  negligence  of  defend- 
anrs  servant.  At  the  trial,  the  defendant  introduced  evidence  to  show  that  he 
was  not  the  owner  of  the  horses  and  carriage  which  had  caused  the  injury,  nor 
the  master  of  its  driver.  The  Jud^,  having  left  to  the  jurv  the  question  of  the 
ownership  of  the  horses  and  carriage,  was  requested  to  charge  ''  tliat  if  they 
find  the  coachman  was  not  the  servant  of  the  defendant,  but  was  in  the 
employ  of  Mrs.  Hunt  (one  of  the  occupants  and  the  alleged  owner  of  the  car- 
riage), they  cannot  find  for  the  plaintiff,"  and  declined  so  to  charge.  Held, 
that  his  reiusal  so  to  do  was  error.  The  liability  of  the  defendant  depended 
entirely  upon  the  fact  that  the  coachman  was  his  servant,  and  the  question 
of  the  ownership  of  the  carri^ige  and  horses,  was  only  material  as  it  tended  to 
prove  or  disprove  this  fact    8loanib  v.  Elscek 310 

8.  Excesdee — in  action  of   tori — Remedy  J]    In   an    action  of  tori, 

the  court  cannot  reduce  the  verdict  of  a  jury,  because  it  is  deemed  excessive. 
The  only  remedy  in  such  a  case,  is  to  set  it  aside  and  order  a  new  trial. 

Sloak  «.  K  Y.  0.  &  H.  R  R.  Co 640 

4.  Measureof,  onbreach  of  contract  to purehace  goods.]    Plaintiff  anecd 

in  writing  to  purchase  from  defendAut  200  tons  of  ice.  He  ordered  and 
received  and  paid  for  two  loads,  and  then  gave  defendant  notice  tliat  the  ice 
was  not  gooa  and  merchantable,  and  that  he  would  not  take  the  residue. 
Plaintiff  kept  the  ice  for  defendant  till  it  was  worthless.  The  referee  found 
that  the  ice  was  merchantable,  and  that  plaintiff  was  entitled  to  recover  for 
the  ice  not  paid  for,  following,  as  to  the  measure  of  damages,  Dustan  t. 
McAndrew  et  al  (44  N.  T.,  72).    Sohoonmakbb  e.  Rbbd ; .  611 

For  neoUgence  of  horse-raUroad  conductor. 

See  Neqliokncb,  1. 

License  by  alLR.  Oo,  to  arose  its  private  grounds — UabiUty  of  company 

wnder. 

See  Railroad  Co.,  1. 

—  -  /a  action  in  affirmance  of  contract — measure  cf. 
See  Salb,  4 

— —  Meacure  of 

See  Slawsoh  e.  Albany  Railwat  Co 486 
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Husband  and  mfe  muitjcin  in  action  fcr  ceoupaUon  cf  and  damagm  U 

lands  owned  by  them  jointly. 

See  Husband  and  Wifb,  1. 

DEATH  — '  Of  party  pending  appeal —  Eifoet  of. 
See  Practick,  2. 

BSBTOB  —  Amgnment  to  erediiorfor  ben^  of. 
See  Fbaudulbnt  Conybtancr. 

DBOSEE —  OfabaoliUe  diwree — token  court  has  nO'power  to  open^ 
See  Divorce,  1. 

DEFAULT  —  JwdgmerU  on. 
See  Judgment,  1. 

Order  made  by,  not  rotiewahle. 

See  Appeal,  2. 

DEFENSE  —  New  matter  eongUtttting,  must  be  mt  up  in  anmoer —  Chapter 
281, 1833.]  1.  Where  a  defendant  wishes  to  defeat  a  recovery  hy  the  plain- 
tiff, on  the  ground  tliat  the  contract,  upon  which  he  sued,  is  iil^al,  being  ia 
violation  of  the  act  requiring  that  the  designation,  ''&Co.*'  shall  represent  an 
actual  partner,  the  necessanr  facts  must  be  alleged  in  the  answer,  as  well  as 
proved  upon  the  trial.    O'Toolb  «.  Qartin 

2. Bmoer  of  court  to  oompd  dtfendant  to  elect  between  inconsistent  defjsnsesJ] 

This  action  w>is  brouglit  to  recover  the  price  of  barley,  sold  and  deliverea 
by  the  plaintiffs  to  the  defendants.  The  defendants  set  up  a  warranty  and 
a  breach  thereof,  and  that  they  were  induced  to  purchase  the  barley  by  meana 
of  fraudulent  representations,  made  by  a  person  having  charge  of  its  sale  for 
the  plaintiffs,  by  which  they  had  sustained  damages,  and  for  which  thejr 
claimed  an  allowance.  After  the  defendants  rested,  the  court,  upon  the  appli- 
cation of  the  plaintiffs*  counsel,  compelled  them  to  elect  upon  which  of  their 
two  defenses  they  would  proceed.  Ileld,  that  this  was  error.  The  court  has 
no  power  to  require  defendants  to  elect  upon  which  of  their  defenses  they 
will  rely,  where  more  than  one  is  set  forth  in  the  answer,  and  evidence  is 
given  to  prove  their  truth,  unless  they  are  so  far  inconsistent  that  they  can- 
not properly  coexist  in  the  same  transaction.    Kelly  tf.  BernheiiisbI 119 

8. Fraud — Eoidence.}    Defendants,  in  support  of  their  alleptions  as 

to  fraud,  offered  to  prove  statements  of  Tilden,  who  acted  as  plaintiffs*  agent 
in  selling  the  barley,  made  just  before  the  sale,  while  the  barley  was  being 
changed  from  the  vessel  in  which  it  was  loaded  to  the  lighter,  as  to  its  qual- 
ity, and  that  these  statements  were  afterwartl  communicateid  to  the  defendants, 
and  acted  upon  by  them;  the  court  excluded  the  evidence.  Heldy  that  thm 
was  error.  Id. 

Defective  performance. 

See  Performance. 

Eauitable —  when  may  be  set  up  to  legaH  action. 

See  Partnership,  7. 

DEIilVEKir  —  When  title  vests  by. 
See  Conditional  Sale,  1. 

Cf  chattel  mortgage^  when  property  is  in  possession  of  third  person. 

Bee  Chattel  Mortgage,  1. 

DJSJILUJ&RE&  —  7b  answer^  in  action  for  frauds  denying  fraud,  and  setting  up 
matters  showing  absence  of  intent  to  drfritud — when  overruled. 
See  Answer,  1. 

—  When  noifrivoUnis — oompHaint  in  action  against  indorser — whcdmMiA 
be  aUegod  in. 

See  PRQMiasoRT  Note,  13. 

JSSXBXTSOBA^  Liability  of  corporation  for  coiUract  qf. 
See  Corporation,  1. 
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DIRBCTO&Y  •—  i&atutes,  tohm.  Tjmm 

See  Statutes,  0. 

ProvMon  of  Code  aa  to  entry  qf  judgment  within  four  days  after  fiUnff 

deetmon^  it. 

See  FoBECLOSUBB,  2. 

DISOOimNVANOE  OF  ACTION  —  When  iubmierion  to  arbitration  ope- 
rates as. 

See  Arbitration. 

BISO&BriON  OF  OOU&T^  Bight  to  serve  supplementai  complaint  rests  in. 

See  SUFPLBMBMTAL  COMPLAINT. 

Wfiether  an  amendment  to  a  pleading  should  he  aUowed  or  not,  is  in  the. 

See  Pleadings,  3. 

DIVIDENDS — Payment  of  guaranteed — rights  of  stockholders. 
See  Stock,  1. 

DIVOBCE  —  AbsoltUe — when  court  has  no  power  to  open  decree  of — Code^ 
§  135,  «u&.  5.]    1.  The  court  has  no  power  to  open  a  decree,  granting  an 
absolute  divorce,  upon  proof  that  defendant  did  not  recei-oe  any  copy  sum- 
mons or  notice  of  publication,  and  upon  affidavits  showing  a  defense. 
Section  133,  subdivision  5,  of  the  Code,  deprives  the  court  of  this  power. 
Brown  v.  Brown  . .  448 

2. Limited  —  the  fact  tjuit  husband  and  wife  cannot  Hve  togetfier  harmoni- 
ously, not  ground  for  legal  separation.]  The  fact  that  there  is  no  possibility 
of  a  husband  and  wife  living  together  in  harmony,  is  not  ground  for  a  legal 
separation. 

In  such  case  the  parties  must  be  left  to  bear,  as  they  may,  the  inconve- 
niences and  griefs  resulting  from  their  want  of  harmony  and  mutual 
quarreling.    Davis  v.  Davis 444 

3. Limited — Matntenanee  of  wife — how  secured  —  order  for, under  R.S., 

g  55 — when  made.]  By  the  provisions  of  the  Revised  Statutes,  the  court  is 
not  authorized  to  take  possession  of  the  property  of  the  husband  through 
the  medium  of  a  receiver,  in  the  first  instance,  but  to  require  security  for  the 
payment  of  the  allowance,  and  to  sequestrate  his  property  only  in  the  event 
of  his  neglecting  to  give  security,  or  upon  his  default  after  security  has  been 
given. 

An  order  for  the  maintenance  and  support  of  the  wife,  under  section  55, 
cannot  be  made,  unless  one  of  the  three  grounds  upon  which  the  statute 
authorizes  a  limited  divorce,  bo  established  in  the  case.    Id, 

Alimony  —  not  affected  by  subsequent  remarriage  of  wife. 

See  Alimony. 

D0GH3  —  Liability  of  owner  of  for  ir^uries  to  sheep — emdence.]  Action  to 
recover  for  damages  sustained  by  the  killing  and  wounding  of  plaintiff's 
sheep  bv  a  dog  of  defendant.  At  the  trial,  it  appeared  tliat  two  dogs  were 
engaged  in  killing  and  wounding  the  sheep,  one  of  which  was  owned  by  a 
Mr.  McCarthy,  the  other,  as  it  was  alleged,  belonging  to  the  defendant. 
Upon  the  defendants  cross-examinaticm,  he  was  asked  whether  he  had  killed 
the  dog  since  the  former  trial  of  the  cause;  held,  that  the  question  was 
proper ;  that  in  the  absence  of  evidence  as  to  the  cause  of  killing,  it  might  be 
inferred  that  the  dog  was  kiUed  to  destroy  proof  of  his  identity,  or  that 
defendant  believed  that  he  haa  killed  the  sheep,  and  killed  him  to  prevent 
further  loss. 

At  the  trial,  McCarthy  was  allowed  to  testify  that  he,  at  one  time,  saw  a 
dog  resembling  the  defendant's,  in  his  (McCarthy's)  orchard,  in  company  with 
his  own  dog.  Held,  that  the  evidence  was  properly  admitted,  as  it  tended  to 
show  that  the  dogs  were  known  to  each  other,  and,  on  one  occasion,  at  least, 
were  in  company,  thereby  Jawing  the  basis  for  a  presumption,  that  when  a 
feast  was  to  be  had  upon  plaintiff  *s  sheep,  they  would  enjoy  it  together. 

Carroll  v.  Weilbr.  . .  605 

SASEXBNT  —  What  constitutes  —  may  be  imposed  by  eownant.  ]  The  owner 
in  fee  of  land  may  impose  upon  it  any  burden,  however  injurious  or 

Huw— Vol.  L  94 


750  INDEX, 

EVIDEHOE  -^  GmHnued,  Tamm. 

shoald  have  been  questioned  in  re^rd  to  them^  and  allowed  to  explain  tbeia, 
on  bis  examination.  Sield,  that  this  was  error;  that  **  the  omission  to  present 
the  letter  to  the  testator  when  he  was  examined  as  a  witness,  did  not  prevent 
il  from  being  afterward  proved  and  read  in  evidence  on  the  trial  of  the 
actitm.'*  ^  No  principle  of  evidence  requires  a  party  to  prove  and  authenticate 
his  documentary  evidence  by  any  particular  person,  unless  he  be  a  subscribing 
witness  to  it."    £nqush  o.  Steblb 71A 

25.  Memorandum  —  Parol  mdmce  of  contents  cf^  inadmismblcJ]    The 

plaintiff  and  defendant  entered  into  nn  agreement  for  the  exchange  of  certaio 

})roperty,  whereby  the  defendant  was,  among  other  things,  to  deliver  seven 
lorses  to  the  plaintiff.  One  of  the  horses  having  died,  before  its  delivery,  it 
was  agreed  that  the  defendant  should  deliver  another  iiorse;  or,  in  case  of 
her  failure  so  to  do,  that  slie  should  pay  the  plaiutiff  $300,  though  the  latter 
alternative  was  denied  by  the  defendant.  This  action  was  brought  upon  the 
second  agreement 

Upon  the  trial,  the  plaintiff  testified,  that,  before  entering  tnto  the  contract 
of  exchange,  a  memorandum  was  made  of  the  defendants  property,  each 
item  thereof  being  valued,  which  memorandum  was  the  basis  of  the  exchan^. 
He  then  testified,  against  the  defendant's  objection  and  exception,  that  me 
horse  which  died,  was  set  down  therein  at  $300.  Hdd^  that  this  was  error; 
that  the  memorandum  was  the  best  evidence  of  its  own  contents,  and  that  it 
should  have  been  produced  or  accounted  for.     Bbrbian  «.  Saiopord 025 

20. Statement  of  peraon  to  toliom  witness  lias  been  referred  hy  pUuntifffor 

information — Wfien  odmMsiblte.']  Action  to  recover  the  damages  sustained 
by  the  plaintiff  in  consequence  of  the  unlawful  taking  (»f  her  pre  perty  by 
the  defendants.  The  principal  dispute  was  as  to  the  value  of  the  goods.  A 
witness,  called  by  the  defendants,  was  askei  as  to  a  conver^tion  had  by  him 
with  Charles  Wehle,  the  brother  and  attorney  of  the  plaintiff,  soon  after  the 
taking  of  the  goods,  in  relation  to  the  amount  of  stock.  The  conversation 
was  objected  to  by  the  plaintiff  and  excluded.  The  defendants  then  offered 
to  prove  that  the  witness  was  referred  by  Mrs.  Wehle  to  her  brother,  as  to 
the  fact  of  how  many  goods  were  in  the  store,  which  evidence  was  objected 
to  by  the  plaintiff  and  excluded.  Retdy  tuat  the  rejection  of  the  evideaoe 
was  error.    Wbhlb  «.  Spblkan 684 

Admissions — when  admissiUe  tn. 

See  Lbabb,  4. 

Of  quaUJieaiion  of  aqentty — when  aUowed* 

See  AuTHORiTT. 

Statements —  when  admissSbh, 

See  Dbfensb,  8. 

-^  Oftmstom, 

See  CusTOif,  1,  2,  8,  4,  5. 

Cf  fraud  —  statement  of  agent  may  be  proved  to  show. 

See  Dbfbnbb,  8. 

Contract — cuitom  of  trade  maif  be  showfi  to  eiqiiain  meanistg  <if,hvi  nai 

to  oontradiet  its  plain  terms. 
See  GusTOK,  7. 

Dedarations  by  a  prisoner  as  to  odQateral  facts — when  iheirfeUUiy 

\eskown. 

See  CRnnNAL  Law,  10. 

In  auction  against  owner  cf  dog^  for  it^uries  to  sheep. 

See  Doos. 

Of  pain  and  suffering,  in  an  action  for  if^ries  sustained — when 

sible. 

See  HuflBAND  and  Wife,  8. 

— ^  Memorandum — one  portion  of  admissible  to  eontradiet  another* 
See  Mbmoranda,  2. 

Btferee^dtUy  cf  in  reserving  decision  as  to  admission  or  r^feeOen  ^ 

evidence. 

See  Rbfrree,  8. 
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WTDENCE  —  ChnUnued. 

Power  of  referee  to  recede  and  reeerve  hie  deeiehn  ae  to  d^fediom  to. 

See  Rbferbb,  1. 

-«->  What  not  aUowed  to  irkpair  etatement  of  witneee. 
See  Witness,  1. 

Silence  of  party — evidence  of  truth  of  etatemente  made  to  him*. 

See  Principal  and  Agent,  7. 

Tending  to  ehow  different  eauee  of  action  from  that  aUeged  in  complaint^ 

inadmiesible. 

See  BouNTiBS. 

Agreement  to  divide  profile  of  farm,  worked  oneharee — The  queetion, 

**  during  Vie  whols  term,  was  there  a  profit  mide  or  km  eueUUned  in  the  genial 
reetiU;  etafe  all  thefade,'  held  to  be  too  general,  and  that  the  oijectiom  to  the  firei 
part  of  it  were  etiffkient  to  authorise  ite  rejection  as  an  entire  question. 
See  Partnekshif,  5. 

-^  Prior  conversations  between  thirfand  receiver  of  stolen  goods. 
See  Indictment,  1. 

Newly-discovered,  when  ground  for  a  new  trial. 

See  New  Trial,  1. 

Poioer  of  referee  to  receive,  and  reserve  his  decision  as  to  admieeSnUty  ef^ 

See  Refbrbb,  1,8. 

€f  good  character. 

See  Bale,  3. 

— ^  Ejcpert — opinion  cfy  when  admissible. 
See  Expert. 

Onus  probandi — as  to  funds  in  hands  of  cemmistMners  ef  highioaysfoT 


repairing  bridges. 

See  CoMMisfliONBRS  OF  Highways,  8. 

Admissions  of  onememberof  a  board  of  trustees — admissOnUiy  ef. 

See  Lease,  4. 

Larceny — StatemcTU  of  prisoner  as  to  how  he  obtaiTted  possession  cf  stolen 

property —  when  must  be  proved  false  by  prosecution. 
See  Crikinal  Law,  14. 

False  testimony — effect  when  given  wiUfuUy, 

See  Rape,  8. 

BZAMINATION  BEFOSE  TKLAJA—Efridence—ooniem^ 
See  Evidence,  1. 

BXOSPTXONS  —  Modes  of  reviewing  them!]  1.  Where  exceptions  are  taken  at 
the  trial,  the  Code  has  provided  three  different  modes  of  reviewing  them :  by 
an  appeal  from  the  judgment ;  by  a  motion  for  a  new  trial  upon  them  at  the 
General  Term,  when  the  judge  before  whom  the  cause  was  tried  directs  that 
they  be  heard  in  the  first  instance  at  the  General  Term  ;  and  by  a  motion  for 
a  new  trial  at  the  Circuit  or  Special  TeroL    Price  «.  Kbtbs 177 

2.  New  trial.l    The  Special  Term  cannot  hear  a  motion  for  a  new 

trial,  while  an  order,  directing  the  exceptions  to  be  heard  hi  the  first  instance 
at  the  General  Term,  continues  in  force.    Id, 

8.  How  staled  in  biU  €f.]    If  an  exception  be  taken  on  substantially 

the  same  state  of  facts,  and  on  the  same  point,  more  than  once,  a  single  state- 
ment of  it  is  all  that  is  proper  in  a  bill  of  exceptions.    Tweed  v,  Davis 253 

J^dflCy  must  be  taken  on  offjection, 

&»  Reference,  6. 

BiU  of — when  and  by  whom  settled. 

See  Bill  of  Exceptions,  6. 

— ^  Motion  to  quash  indictment  ^denial  of,  not  proper  ttdf/ed  (f  Mention, 
See  Indictment,  8. 

EXCESSIVE  DAKAGES  —  In  action  ef  tort^-Beme^,       ^ 
See  Damages,  8. 
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XXECnnOH — Exemption —  Ohap,  167, 184d — whsnpropmiif  spec^fiedin,  mft 
eaoempt.'l  1.  All  the  articles  specified  in  chapter  157,  of  the  Laws  of  1842,  are 
liable  to  seizure  and  sale  on  an  execution  issued  to  collect  the  purchase- 
money  of  any  one  of  the  articles  therein  specified,  or  of  any  other  property, 
which  was,  at  the  time  of  the  passage  of  said  act,  exempt  from  execution. 
Sntdrb  «.  Davis 850 

2. Direction  on — when  mfflderUJ]     An  execution  was  issued  and 

delivered  to  the  sheriff  of  Saratoga  county,  in  the  usual  form,  except  Uiat,  on 
the  inside,  it  was  directed  "  To  the  sheriff  of  the  county  of  county;  '*  on  the 
outside,  under  the  title  of  the  action,  were  the  words,  **  execution  to  Saratoga 
county,**  with  the  usual  directions  to  levy,  etc.  HMy  that  its  direction  to 
the  sheriff  of  Saratoga  county,  sufficiently  appeared.    Whitb  «.  Coulter.  . .  357 

Levy  on  *^  rights  UUe  and  inUreat**  in  property,  in  tohieh  judgment  debtor 

has  no  interest — eufflcient  to  nutain  action  of  replevin, 
SeeLxvY. 

BXECX7T0B — Accoiints  of —  CkUm  cigatmt  estate  by.']  1.  The  executor  pre- 
sented a  chiim  against  the  estate,  for  money  paid  and  advanced  for  divers 
family  expenses,  such  as  rent  and  other  necessaries,  and  f(»r  expenses  in 
takinff  the  testator  to  the  asylum,  and  for  his  clothing,  nursing^  and  medical 
attendance,  amounting  to  $871.  The  surro^te  refused  to  allow  the  claim, 
as  all  of  the  disbursements  were  made  dunng  the  lifetime  of  the  testator. 
Heidy  thst  the  claim  should  have  been  allowed.    In  Matter  of  Cunnikqhax,  214 

2.  Accounts  of — objections  to,  must  be  stated  in  the  form  of  specific  aOe- 

gations,  and  proof  tnereof  giisen.]  The  defendant  obtained  an  ordur  from 
the  surrogate  of  the  county  of  Queens,  requiring  the  plaintiff  to  render 
his  account,  as  executor,  and  show  cause  why  the  claim  of  the  defendant, 
founded  up<»n  a  judgment  docketed  against  the  plaintiff 's  testator  during  his 
lifetime,  should  not  be  paid.  An  account,  duly  verified  by  the  plaintiff, 
with  the  proper  vouchers,  was  thereupon  filed  with  the  surrogate,  showing  a 
balance  of  $9.36  in  bis  hands,  applicable  to  the  payment  of  the  defendant's 
claim.  At  the  hearing  before  the  surrogate,  the  defendant  urged  that  a  large 
part  of  the  expenditures  mentioned  in  the  account  was  not  necessary  for  the 
settlement  and  preservation  of  the  estate,  and  objected  specifically  to  several 
items.  No  proofs  of  any  kind  were  taken,  save  the  account  and  vouchers, 
nor  was  the  executor  examined.  Subsequently,  the  surrogate  made  an  order, 
directing  payment  of  the  defendant's  claim,  $724.91.  BM,  that,  as  it 
nowhere  appeared  that  the  surrogate  passed  upon  the  items  objected  to, 
allowing  or  disallowing  them,  and  as  the  verified  accounts  of  the  executor, 
with  vouchers  for  all  the  payments,  raised  the  presumption  that  the  pav- 
ments  were  properly  made,  and,  as  it  rests  with  the  party  ot)jecting  to  estab- 
lish more  assets  than  are  ucknowledged  by  the  account  or  inventoiy,  the 
order  was  improperly  granted,  and  should  be  reversed. 

The  proper  practice  is  to  state  the  obiections  in  the  form  of  distinct  and 
specific  allegations,  and  give  proof  thereof ,  and  this  applies  to  all  objections. 
Bainbridqb  v.  McOuLiiOUGH 488 

Action  on  individual  claim  as. 

See  Practice,  1. 

Demand  against. 

See  Bbt-off,  1. 

EXEMPT  —  Property,  from  eaoeevUon — ioTianariidssspec^todinttahUsaTsntim 
See  Execution,  1. 

EX  PABTE— JB^tfTM  witt,  not  be  appointed  to  take  qffidanSt  for  sob  parts 

motion. 

See  Rbfsrekcb,  7. 

SXPE&T — Opinion  of,]  This  action  was  brouEht  to  recover  for  material 
and  work,  furnished  and  performed  by  the  plaintiff  in  repairing  defendant's 
house.  At  the  trial,  defendant  attempted  to  prove  the  conoition  of  the 
premises,  immedi&teiy  previous  to  the  time  the  work  was  performed.  £Ud^ 
Uiat  the  evidence  was  properly  excluded,  as  irrelevant  and  immaterial    A 
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'  —  Continued,  Pass  . 

witness,  called  by  defendant,  was  aaked  by  him,  how  many  days  it  would 
take,  in  his  opinion,  to  perform  the  work  set  oat  in  the  bill  of  particulars. 
HieUd^  that  the  evidence  was  properly  excluded,  because  it  did  not  appear  that 
the  witness  had  examined  the  work  done  for  the  purpose  of  estimating  the 
number  of  days*  work  required  to  perform  it.    Hadden  «.  Houohtalinq.  . .  818 

BXTBA  AIiLOWANOE  —  Power  of  court  to  grant,]  The  Supreme  Court 
lias  power,  under  section  818  of  the  Code,  to  grant  an  allowance  in  appeals 
from  the  Surrogate's  Court,  nor  is  this  power  affected  by  the  fact  that  an 
fdlowance  has  already  been  granted  in  the  case  by  the  Surrogate. 

The  case  of  Seguiiie  v.  S^tiine  followed,  and  distinguiahoi  from  the  cases 
of  Woffe  V.  Van  Nontrand  and  The  People  y.  The  N.  T.  Central  R  R  Co. 
The  latter  cases  hold  that  appellate  courts  cannot  grant  the  allowance,  because 
the  statute  gives  the  same,  by  way  of  Indemnity,  for  the  expense  of  the  trial 
in  the  courts  of  original  jurisdiction.  Bat,  by  section  318  of  the  Code,  the 
appellate  court  is,  pro  hoc  mee^  made  the  court  of  original  jurisdiction. 
DUPUT  t.  WCRTS 119 

EXTRADITION  TREATY  —  Fugitive  from  jusUee  ~  mrrender  of,  under 
treaty — rigtUd  of]  1.  Whore  a  fugitive  from  justice  is  surrendered  under  an 
extradition  treaty^,  it  is  for  the  single  and  special  purpose  of  being  tried  for 
the  crime,  mentioned  in  the  proceeding  taken  against  him,  and  for  none 
other.  As  to  all  other  matters,  he  is  entitled  to  the  protection  of  the  laws  of 
the  country  surrendering  him,  so  far  as  his  personal  liberty  would  have  been 
secured  by  them,  in  case  no  removal  of  his  person  had  been  made.  And, 
after  the  purposes  of  justice  are  satisfied,  as  to  the  particular  offense  for 
which  he  was  surrendered,  he  is  entitled  to  return  to  the  country  from  which 
he  was  taken. 

See  Bacharach  v.  Laorayb { 688 

2.  -—^  Fugitive^  eurrendered  under — when  cannot  be  arrested  in  dvil  action.'] 
A  person  who  has  been  surrendered  under  an  extradition  treaty,  is  not, 
while  in  the  custody  of  the  government  to  which  he  has  been  delivered  up, 
and  for  a  reasonable  time  thereafter,  subject  to  be  arrested  in  a  civil  action. 
Id, 

3.  Fktgitive,  iurrendered  under — Jifotion  to  vacate  order  of  arrest — 

Siring  bail  is  not  ^imiver  of  right  to  make.]  The  defendant,  who  had  been 
rought  into  the  United  States  as  a  fugitive  from  justice,  under  the  extradi- 
tion treaty  with  France,  was  arrested  in  a  civil  action.  After  such  arrest,  he 
gave  bail  and  was  discharged.  Held,  that  by  so  doing,  he  did  not  waive  his 
right  to  apply  to  the  court  to  have  the  order  of  arrest  vacated,  on  the 
ground  that  he  was  not,  under  the  circumstances,  liable  to  be  arrested  in 
such  action.    Id, 

FACT  —  Custom  is  a. 
See  Custom,  6. 

VAXSE  REPRESENTATIONS—  When  a  dtfense. 
See  Pkomissort  Note,  1. 

When  not  alleged  in  complaint,   proof  qf^    not  allowed  at  trials 

Phmdulenl  intent  —  what  admissible  as  evidence  of 

See  Eyidbncb,  11,  12. 

Whentrantferef  propeHp  by  wife  to  husband  Mt  aside  because  <f. 

See  Husband  akd  Wipe,  4. 

-  By  agent  purchasing  prineipaTs  propefrty. 

See  FRINCIPAL  AND  AUBNT,  1. 

See  Fbaudulent  Repbbsb5tatiok& 

rAHHiY  TS AJK:^^  Right  to  use  ef. 
See  Trade-mark. 

FELONY  —  Note  gteen  to  compromise— bona  ftde  owner  of. 
See  PROMI860BT  Note,  11. 

Hun — ^Voi*  I.        95 
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^Division  fenee^ what,  ac^rUng  owners  reqtUml  tt>  build.]  The 
law  does  not  require  each  party  to  build  one-half  the  fence,  but  a  "  just  and 
equal  proportion  of  the  division  fence ; "  that  is.  Just  and  equal  with  reference 
to  the  cost  of  construction  and  nuuntenance.    Paople  v.  I)ewbt 589 

FEHOBS  —  Duty  of  raUroad  company  to  maintain. 
See  Nboliobncb,  4. 

TBNOS-VIEWEBS  —  Queetion  of  their  Juri^etion  only,  and  not  their  dedewn^ 
toiU  be  oonndered  on  certiorari^  The  provisions  of  the  Revised  Statutes,  make 
tlie  decision  of  the  fence-viewers  final,  and,  on  certiorari,  the  court  is 
restricted  to  the  consideration  of  the  question  of  jurisdiction,  and  will  not 
presume  facts  to  exist,  which  take  away  their  jurisdiction.    Id, 

FZDUCIAIIT  CAJfAXSm --When  money  reeeined in. 
See  Arrbst,  1. 

FOBSCLOSXTRE  —  Sale  on — when  not  set  aside — order  denying  motion  to 
ietaside,  not  appenlable.}  1.  A  moiion  to  set  aside  a  sale  on  foreclosure  is 
addressed  to  tlie  discretion  of  the  court  below,  and,  in  the  absence  of  abuse 
of  such  discretion,  the  order  of  the  Special  Term  is  not  appealable.  Where 
property,  the  market  value  of  which,  on  the  day  of  sale,  was  not  above 
$40,000,  was  bid  in  by  the  mortgagee  for  $35,000,  the  mortgagor  having 
notice  that  he  would  not  bid  above  that  for  it,  and  there  was  no  pretense  of 
fraud,  misconduct  or  surprise,  a  resale  should  not  be  granted. 

WnrrB  «.  CouLTBR 4/1 

8.  Jttdffment  of — enirv  of  within  four  days  ofUr  fling  decision  — pro- 

foision  of  Code  as  to,  directory.}  Where  a  judgment  of  foreclosure,  in  an  action 
tried  before  the  court,  without  a  jury,  was  entered  within  four  days  of  the 
filing  of  the  decision  ;  held,  that  the  defendant,  by  consenting  to  the  entry, 
and  subsequently  billowing  the  sale  to  be  confirmed,  waived  the  irregularity, 
if  any  existed.  This  provision  of  the  Code  is  so  far  directory,  that  a  neglect 
of  it  will  not  be  considered,  in  the  absence  of  wrong  or  Injury  to  the  defend- 
ant    (Psr  BOARDHAK,  J.)     Id. 

8.  Wife  of  mortgagor  —  failure   to  serve  summons  on  —  effect  of] 

Whether,  in  an  action  to  foreclose  a  purchase-money  mortgage*  service  of  the 
summons  upon  the  husband  is  not  good  as  to  the  wife,  and  wliether  she  will 
not  be  bound  by  the  judgment  entered  therein,  ^uere.  But,  if  such  service 
does  not  bind  the  wife,  then  her  rights  are  not  foreclosed ;  and,  if  she  shall 
survive  her  husband,  whereby  her  mcboate  right  of  dower  would  ripen  into 
an  absolute  right  in  the  equity  of  redemption,  she  mav  then  take  proceed- 
ings to  enforce  her  rights,  and  will  not  be  bound  by  a  judgment  to  which  she 
was  not  a  party.  But  such  non-service  furnishes  no  ground  for  an  applica- 
tion to  set  aside  the  judgment,  during  the  lifetime  of  the  husband.    Id. 

4.  Surplus  money  —  when  party  whose  mortgage  is  first  recorded  M 

entitled  to.]  Cambrelling  being  attorney  for  Mrs.  Sherwood  and  Mrs.  Babcock, 
in  1868  executed  a  mortgage  to  the  latter,  but  did  not  record  it  In  1869,  he 
executed  a  mortgage  on  the  same  property  to  Mrs.  Sherwood,  and  this  mort- 
gage was  recorded.  Held,  that  the  party  whrise  mortgage  was  recorded  was 
entitled  to  the  surplus  money.    Hopb  Firb  Ins.  Co.  v.  Cambrbllino..  ..  t98 

6.  By  advertisement.    Notice  of  sale — requirements  of]    In  foreclosure 

by  advertisement,  if  tlie  notice  of  sale  gives  to  the  public  the  means  of  ascer- 
taining the  facts,  required  to  be  stated  in  the  notice  of  sale,  by  accurate 
reference  to  the  record  of  the  mortgage  in  the  clerk*8  office,  it  is  enough  ;  and 
a  strict  conformity  to  the  provisions  of  the  statute,  is  not  essential  to  the 
validity  of  the  foreclosure.    Candbb  «.  Bubkb 546 

6.  Surplus  money —Effect  of  receipt  of  by  mortgagor.]    The  receipt  of 

surplus  money  on  a  foreclosure  sale  by  the  mortgagor  or  his  representatives, 
does  not  estop  the  party  from  questioning  the  validitv  of  the  sale,  though  it 
in  evidence  to  be  considered  in  passing  on  the  question  of  the  regularity  of 
tlie  proceedings.    Id. 

7.  Fbredosure  sale— Action  to  set  aside— purchaser,  a  necessary  party.] 

llic  purchaser  at  a  foreclosure  sale  is  a  necessaiy  party  to  any  action  to  have 
tiu«  sale  declared  void.    Id. 
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FOBEZGN  COBPOBATIOKS — JurMdu^n  of  Ou  courts  of  thin  State  ov&r 
—  Code^  8  437.]  The  provisions  of  section  427  of  the  Code  of  Procedure, 
relating  to  actions  against  foreign  corporations,  do  not  limit  the  jurisdiction 
of  the  courts  4>f  this  State  to  cases  in  which  the  cause  of  action  has  arisen, 
or  the  subject,  or  some  property  to  be  acted  upon,  is  situated  within  the 
8tate.    Prouttv.  Mich.  So.  &  N.  Ind.  R.  H.  Co 055 

FOBBIGN  ULWS  —  Bankrupt  laws — when  courts  of  this  State  wSU  not  recoff" 
like  right  or  title  acquired  under^  The  courts  of  this  State  will  not  recognize 
or  enforce  a  right  or  title  acquired  under  foreign  bankrupt  laws,  or  foreign 
bankrupt  proceedings,  so  fur  as  affects  property  witliin  their  jurisdiction,  or 
demands  against  residents  of  tlie  State.  Tiiere  is  no  distinction,  in  this 
respect,  between  the  cases  of  voluntary  and  involuntary  bankruptcy. 

The  plaintiffs  were  trustees  in  bankruptcy  of  the  firm  of  Sichiel  &  Co.,  the 
members  of  which  firm  were  residents,  and  subject  to  the  laws  of  the  kingdom 
of  Belgium,  and  were  adjudged  bankrupts  in  proper  proceedings  for  that 
purpose  in  the  Tribunal  of  Commerce,  of  the  city  of  Brussels.  As  such  trus- 
tees they  claim  to  recover  the  value  of  certain  property  allej^ed  to  have  been 
fraudulently  obtained  from  the  said  bankrupts.  At  the  trial  the  plaintiffs 
were  nonsuited.  Hetd^  that  tliis  was  proper,  as  the  complaint  did  not  state 
facts  sufiicient  to  constitute  a  cause  of  action.    Mosselman  v,  Casn 647 

FOBEIQN  STATXTTES  —  Cannot  for  the  first  time  be  read  on  the  hearing 
of  an  appeal. 

See  Pkoutt  «.  Mich.  So.  A  N.  Ind.  R.  R.  Co 655 

FBAXTB  —  Answer  in  action  for,  denying  fraud,  and  setting  up  matters  showing 
almnee  of  intent  to  defraud^  sustained  on  demurrer. 
See  Answer,  1. 

Cf  mortgagor — when  will  not  affect  r^hts  of  mortgagee. 

See  Chattel  Mortoaoe,  8. 

In  making  of  contract,  entitles  party  to  recover  money  payments,  made 

upon  it. 

See  Contract,  8. 

FRATTDXJLENT  OOWEYA'^^B^  Debtor —assignment  of  property  to' 
creditor  for  benefit  of — Recovery  in  sueh  cases  —  amount  of — ^  receiver.] 
When  the  evidence  shows  that  the  debtor  transferred  property  to  his  creditor 
not  only  to  pay  the  debt  due  him,  but  for  the  purpose  of  preventing  his  other 
creditors  from  appropriating  any  part  of  it  to  the  payment  of  debts  due  them- 
selves, held,  that  the  creditor  should  be  required  to  pay  over  all  the  property 
received  in  excess  of  his  claim.    Palbn  v.  Busrnell 319 

When  conveyance  by  trustee  to  cestui  que  trust  isfrattdulent  as  to  creditors. 

See  Statute  of  Uses  and  Trusts. 

FRAUDULENT  XNTENT—  What  admissible  as  emdence  of. 
See  Evidence,  12. 

FRATTDTTIiBNT  BEPBBSENTATIONS—  When  not  alleged  in  oom- 
plaint  cannot  be  proved  on  the  trial. 

See  Evidence,  11.  ^ 

—•'  Active  vigilance  not  required  in  discovery  ef. 

See  Principal  and  Agent,  8.  "^ 

See  False  Representations. 

FRAUDXJItBNT  STIPXTIiATIOV— JfotAm  to  set  aside. 
See  Stipulation,  1. 

FBXIOST— Liability  of  warehouseman  for  charges  on  freight  stored  lo&h  htm 
by  common  carrier. 

See  Warehouseman. 

FUaiTIVS  FBOM  JXJBTIOB — Slfect  of  conviefs  escape. 
See  Writ  of  Error,  2. 

Not  entitled  to  have  exceptions  taken^  reviewed. 

See  Criminal  Law,  6. 
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IHghU  (f,  when  iwrrendered  under  extradition  tretajf^-tehen  cannot  be 

arreeted  in  dvU  acUon. 

Bee  Extradition  Trbatt,  1,  3,  8. 

« 

OBNERAIi  DENIAL—  What  enidenee  admitted  under. 

Bee  Plbadinob,  2. 

OENUJLNENES8--  Of  paper— iehat  eeidenee  ef  admietihle. 
See  Eywkixcr,  16. 

OBAND  I4AROEJXY  —  Stolen  property  — identity  of -^preeumpUon  ariaing 
from  poseesnon  ef — Statement  of  prisoner — when  muet  be  proved  falee  by 
prosecution. 

See  Cbixihal  Law,  12,  18,  14. 

OXTABANTT  —  When  void  because  consideration  is  not  expressed  in  it. 
See  PROMI88ORT  Note,  12. 

'  —^  Cf  promissory  note  —  in  action  on^  insolvent  ef  maker  ef  the  notema^  be 
shown. 

See  PnoiaBBORT  Note,  12. 


OGKBUB—Bes  acffudieaia.]  One  Friedlander,  who  was  in  the 
custody  of  the  sheriff,  under  an  execution  issued  against  bis  person  in  favor 
of  Eldridge  and  others,  applied  to  Mr.  Justice  Fancher,  on  habeas  eorpus^  to 
obtain  his  discharge  The  sheriff,  in  his  return,  alleged  that  a  writ  of  habeas 
corpus  had  previously  been  granted  by  Mr.  Justice  Robinson,  on  the  applica- 
tion of  the  said  Friedlander,  and  tliat  the  judge  had  then  decided  that  he 
was  not  entitled  to  bis  discharge,  and  that  the  adjudicAtion  was  made  on  the 
same  facts,  on  which  he  now  asks  his  discharge  in  this  proceeding.  To  this 
return,  the  prisoner  put  in  a  traverse,  denying,  as  a  matter  of  fact,  that  the 
case,  as  then  presented,  had  been  presented,  to,  and  passed  on  by  Judge  Rob- 
inson. To  this  the  sheriff  demurred.  Held,  on  the  demurrer,  that  Uie  case 
yf  »s  not  res  a^udicata.    People  «.  Fancher 27 

TTRTilS—  The  word  " heirs^  —  distinction  between  the  meamng<f,when  used  m 
devises^  and  when  used  in  bequests. 
See  Will,  10. 

HUSBAND  AND  WIFE — Must  join  in  action  for  oeetppaiion  of,  anddamafee 
to,  lands  owned  by  them  jointly. '\  1.  Plaintiff  brought  this  action  to  recover  for 
tlie  occupation  of  certain  lana,  and  for  waste  committed  therecm.  Upon  the 
trial,  it  appeared  that  the  title  to  the  land  was  in  the  husband  and  wife, 
Jointly.  Held,  that  she  could  not  recover ;  that  both  must  Join  in  the  action. 
Freeman  v.  Barber 488 

2. Eight  of  husband  to  recover  for  injuries  sustained  by  udfeJ]    Where  a 

wife  is  injured  by  the  negligence  of  a  common  carrier  of  passengers,  the 
husband  is  entitlea  to  recover  for  the  loss  of  her  services  resulting  there- 
lh>naL    Sloan  v.  N.  T.  Central  and  Hudson  R  R  Co 540 

8.  Evidenee  of  pain  and  suffering — when  admissible  in  action  by  hue- 
band  for  injuries  sustatned  bu  wife.]  In  an  actitm  brought  by  a  husband,  to 
recover  for  the  loss  of  services  of  his  wife,  resulting  from  injuries  sustained 
by  her,  evidence  of  her  pain  and  suffering  is  admissible  to  prove  the  extent 
01  the  injuries  and  the  duration  of  the  loss  of  her  services.    Id. 

4.  Transfer  of  property  by  wife  to  husband — when  set  aside  because  ef 

false  representations.']  A  transfer  of  property,  made  by  a  wife  to  her  husband 
because  of  ^presentations  that  a  debt,  in  reality  due  by  the  husband,  could 
be  enforced  itfainst  and  collected  out  of  such  property,  when  such  was  not 
the  fact,  will  be  set  aside  by  a  court  of  equity. 

*  BoTD  V.  De  La  Montaonie 696 

l^iUlure  to  serve  summons  on  wffe  inforeeheure  suit — 4(ffeet  ef. 

See  Foreclosure,  3. 

Maintenance  of  wife— how  secured  in  case  ef  limited  dsvoree^- order 

for,  under  R  S.,  %  tiS  — when  made— Court  not  authorised  to  take  possession 
of  husband^s  proper^  by  a  receiver,  in  the  first  instanos. 
See  Divorce,  3. 
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DfOOKB  —  Aeeumtilatum  of.  Pa«b, 

ike  Will,  8,  9. 

IKDZCTMENT — Stolen  goods — receiver  of — Former  transaetioru  between 
thief  and  receiver  of.]  1.  Oq  the  trial  of  an  indictment,  charging  the  offense  of 
receiving  stoien  goods,  conversations,  had  between  the  accused  and  the  thief 
on  former  occasions,  when  the  accused  had  received  from  liim  goods  similar 
to  those  described  in  tlie  indictment,  are  admissible  in  evidence  as  tending 
to  show  guilty  knowledge  on  the  part  of  the  receiver. 

COPF£RlCAN  «.  PSOPLB 15 

3. Receiver  of  stolen  goods — NoUce — evidence  of]    A  charge   of  the 

judge,  that  it  was  material  for  the  jury  to  determine  whether  the  transaction 
was  a  sale  or  pledge,  was  correct;  as,  if  it  was  the  former,  if  the  sum  paid 
were  very  much  less  than  the  real  value  of  the  goods,  it  would  be  material 
on  the  question  of  notice.    Id. 

8. Motion  to  quash — denial  of  not  proper  svJbjeci  of  exception.]    After 

pleading  not  guilty  to  the  indictment,  the  plaintiff  in  error  moved  to 
qaash  the  indictment;  the  motion  was  denied  and  an  exception  taken.  HeUL^ 
that  the  motion  was  addressed  to  the  discretion  of  the  court,  and  was  not  a 
proper  subject  of  exception.    Wood  v.  People 881 

4.  Oonviction  sustained^  where  offense  sufflaently  assigned  in  any  one  count 

pf.]  Where  the  offense  is  sufficiently  assigned  in  any  one  count  in  the  indict- 
ment, the  remainder  may  be  rejected  as  surplusage,  and  the  conviction  sus- 
tained.   Id, 

6. Perjury — Predseloealityof  commission  of  offense,  not  matter  of  deserip- 

Hon,  and  need  not  be  proved  asmUeged  —  Courts  take  judicial  cognisance  of  statutes 
creating  counties^  towns^  etc.]  The  indictment  alleged  that  the  court  was  held  at 
the  town  of  Ein^sbuiy,  and  that  the  perjury  was  committed  at  the  village  of 
Sandy  Hill.  Held^  that  the  indictment  was  sufficient,  as  it  was  alleged  iu 
each  count  that  the  court  wris  held,  and  the  peijury  committed,  in  the  county 
of  Washington ;  that  the  precise  locality  is  not  matter  of  description,  and 
need  not  be  proved  as  alleged ;  hM,  further,  that  the  courts  take  judicial 
cognizance  or  the  statutes  of  the  State,  whereby  counties,  towns,  etc.,  are 
created,  and  thus  know  that  the  village  of  Sandy  Hill  is  in  the  town  of 
Kingsbury.    Id. 

6.  -^—  Perjury — time  stated  in  indictment^  when  oath  was  administered,  immat&- 
rioL]  In  an  indictment  for  perjurv,  the  time  stated  therein  when  the  oath  was 
admmistered  is  not  material,  so  it  be  before  the  finding  of  the  indictment  and 
wittiin  the  statute  of  limitations.    Id. 

ISVAXTLB—Not  liable  in  tort  for  breach  of  contract— -Acts  of— when  suiffir 
eient  to  constitute  a  tremass.]  To  render  an  infant,  who  has  hired  ahorse, 
liable  in  an  acticm  of  trespass,  he  must  do  some  willful  and  positive  act 
wbich  amounts  to  an  election  'on  his  part  to  disaffirm  the  contract ;  a  bare 
neglect  to  protect  the  animal  from  injury,  and  to  return  it  at  the  time  a^eed 
upon  is  not  sufficient.  If  he  willfully  and  intentionally  injure  the  animal, 
an  action  of  trespass  will  lie  against  him  for  the  tort,  out  not  if  the  injunr 
complained  of  occurred  in  the  act  of  driving  the  animal  through  his  unskill- 
fiilness  and  want  of  knowledge,  discretion  and  judgment. 

HooRB  V.  EAflfncAK 578 

INJUNOnON' —  Chntempt  for  violation  of —  duty  of  rrferee  in  proceeding  to 
punish  foT^  as  to  determining  iruury  sustained  by  violation  of  ir^unction.]  1. 
Where,  in  a  proceeding  instituted  to  punish  one  G.  for  contempt,  for  violating 
an  injunction  issued  iu  this  case,  the  order  of  reference,  after  reciting  that  the 
motion  to  punish  the  defendants  for  contempt  came  on  to  be  heard,  thus 
proceeds.  '*It  is  ordered  that  this  proceeding  be  and  the  same  is  hereby- 
referred  to  Henry  J.  GuUen,  Esq.,  a  counselor  of  this  court,  to  take  testimony 
in  regard  to  the  same,  and  report  with  all  due  speed  to  this  court  his  opinion 
thereon.**  JXrfef,  that  it  was  the  duty  of  the  referee,  under  such  order,  to  take 
proof  as  to,  and  to  determine  the  extent  of,  the  loss  and  injury  which  thd 
plaintiff  had  suffered  by  the  violation  of  the  injunction. 

HABTEiku  V.  Debb  Park  Stone  Go 498 

2.  To  prevent  summary  proceedings  —  when  will  not  be  gnmted.]    The 

court  will  not  grant  an  injunction  preventing  a  landlord  from  instituting 
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summary  proceedings  against  his  tenant,  on  the  ground  tliat  the  landlord  has 
extended  the  tenant's  lease.  The  Question  of  the  extension  of  the  lease,  is 
one  that  can  be  properly  determined  in  the  summary  proceedings. 

Happ  «.  Williams 716 

8. Usurioiu  loan — taieof  eoUaUraU — when  rutrainedA    This  court 

will  continue  an  injunction  granted  to  restrain  a  party  from  selling  securities 
pledged  as  collateral  to  a  loan,  the  complaint  averring,  and  the  answer  deny- 
ing, that  the  contracts  in  relation  to  commissions  were  designed  to  be,  and 
were  mere  covers  for  usury,  when  it  appears  that,  in  additi<m  to  seven  per 
cent  for  interest,  and  all  expenses  and  disbui'sements  attending  the  care  and 
custody  of  the  collaterals,  and  eight  per  cent  on  the  gross  proceeds  of  a  sale, 
if  one  should  be  made,  a  sum,  equal  to  twenty-four  per  cent  per  annum  on 
the  loan,  is  charged  for  the  care  and  custody  of  the  bonds  and  stock  certifi- 
cates pledged,  and  this,  under  an  agreement  which  devolves  all  risk  of  loss 
on  the  borrower.  It  is  impossible  to  say  that  the  jury  would  not  be  justified 
in  finding  that  this  transaction  was  a  cover  for  usury. 

CaLDWSLL  v.  Ck>MMBRCIAL  Warshoubb  Ck> 718 

— —  To  preverU  ute  of  family  name  as  trade-mark — derML 
See  Trade-mark. 

^—  When  vfitt  not  be  granted,  to  restrain  trantfer  ofpromie$ory  note. 
See  Promissort  Note,  7. 

INJX7BY —  To  to\fe — hu^>and  may  recover  for  lose  of  senriees  of  w^e. 
See  Husband  and  Wife,  2. 

INSURANCE  —  Premium  notes — Assets,  when  exhausted.'\  1.  Action  by 
plaintiffs,  as  receivers  of  Columbian  Insurance  Company,  upon  twopmmissory 
notes  ^iven  by  defendants  to  the  company  as  "  security  notes."  The  charter 
provided,  in  respect  to  such  notes,  that.  **as  between  the  makers  and  the 
company,  they  shall  be  liable  merely  to  the  extent  of  the  premiums  written 
upon  them,  and  for  loans  and  liabilities  of  the  company  after  the  cash  capital 
and  other  resources  of  the  company  shall  have  been  first  exhausted."  HM, 
that  the  word  exhausted,  as  used  in  the  charter,  does  not  mean  actually 
applied  toward  the  extinguishment  of  liabilities;  that  the  cash  capital  and 
other  resources  may  properly  be  said  to  be  exhausted,  when  the  losses,  which 
they  are  held  to  meet,  are  concededly  greater  than  their  amount. 

Osgood  v.  Toole 197 

5.  Assets — how  proved,  ]    At  the  trial,  the  testimony  of  the  book-keeper 

and  secretary  of  the  company,  and  also  of  the  cashier,  who  was  clerk  of  the 
receivers,  as  to  the  condition  of  the  affairs  of  the  company  at  the  time  of 
the  appointment  of  the  receivers,  was  admitted.  Held^  that  this  was  proper; 
that  the  witnesses  possessed  the  requisite  knowleds^e,  and  that  the  adjustment 
of  liabilities  by  the  receivers,  who  are  officers  (it  Uie  court,  is  prima  fade 
evidence,  in  suits  brought  to  recover  upon  premium  or  security  notes,    id. 

8.  Renewal  of  void  notes.  ]    Each  of  the  notes  was  payable  seven  months 

after  its  date.  Hdd^  that  the  fact  that  one  of  them  was  given  in  renewal  of  a 
note  which  was,  in  violation  of  the  charter,  made  payable  twelve  months 
af^r  date,  furnished  no  defense  to  it.    Id, 

4.  Principal  and  seuretyJ]    The  makers  of  sucli  a  note  and  the  company 

did  not  ^tand  to  each  other  in  the  relation  of  principal  and  sureties.     2d, 

^, Dividends,]    Plaintiff   and  defendants  were  joint  owners  of  a 

steamer,  plaintiff  owning  fotir-fifths,  and  defendants  one-fifth.  The  steamer 
was  managed  by  defendants,  and,  by  them,  insured  for  the  benefit  of  all  the 
owners  in  several  mutual  insurance  companies,  the  plaintiff  being  charged 
with  four-fifths  of  all  the  premiums;  ?ieid,  that  the  plaintiff  was  entitled  to 
receive  four-fifths  of  all  scrip  or  dividends  received  by  the  defendants  on 
account  of  such  premiums.    Boardm an  v.  Gaillard iVI 

6.  Receipt — party  not  estopped  by  J]    The  vessel  was  subsequently  sold, 

and,  after  the  defendants  had  received  the  proceeds  of  the  scrip,  the  plaintiff 
received  seventy-six  dollars  and  thirty-five  cents,  as  the  balance  then  due 
him  out  of  the  earnings  of  the  vessel,  and  gave  a  receipt  therefor,  which 
purported  to  be  in  full  of  all  demands  against  the  defendants.    The  plaintilT 
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testified  that  he  did  not  know,  at  this  time,  that  anything  had  been  realized  • 
from  the  scrip ;  /*eld^  that  he  was  not  esloppcd  by  the  receipt  from  showing 
his  mistake  as  to  the  facts,  and  that  he  only  intended  to  give  a  receipt  for 
the  sum  of  money  he  actually  received    Id, 

7.  —^•'  iMurance  Department — seourUtesdeposiUd  wUh — power  of  Superin- 
tend&tU  of  ^  SeeUtm  6,  chapter  463,  1858.]  By  section  6,  of  chapter  468,  of 
Laws  of  1853,  all  life  insurance  companies  are  required  to  deposit  with 
the  Comptrollur  of  the  State  of  New  York,  the  sum  of  |100,000,  in  certain 
stocks  and  securities  in  the  said  act  specified,  to  be  held  as  security  for  policy- 
holders in  the  company,  the  seventeenth  section  making  special  provision 
for  the  application  of  such  securities,  by  proceedings  to  be  instituted  in  the 
Supreme  Court  by  the  Comptroller,  tnrough  the  Attorney-General.  By 
chapter  366,  of  the  Laws  of  1859,  all  the  powers  and  duties  created  and  given 
to  the  Comptroller  by  the  act  of  1853,  were  transferred  from  that  officer  to 
the  Superintendent  of  the  Insurance  Department  Hdd^  that  the  deposited 
securities  are  a  special  fund  for  the  security  of  policy-holders,  primarily,  and 
that  their  rights  may  be  protected  by  the  Superintendent,  in  the  mode 
pointed  out  by  the  act  of  1853,  and  that  that  officer  is  at  liberty  to  hold 
the  securities  and  enforce  or  dispose  of  them  under  proceedings  authorized 
by  the  court,  and  is  not  bound  to  hand  them  over  to  a  receiver  appointed 
by  a  local  tribunal,  under  the  Revised  Statutes,  for  the  benefit  of  general 
creditors.    Ruoolbso.  Chapman 824 

8.  Policy  of — false  answers  of  aseured^   in  appUeation  for  —  Ansioor$ 

of  aesured  —  Aow  canstrued.]  This  action  was  brought  upon  a  policy 
of  insurance,  issued  by  the  defendant  upon  the  life  of  plaintiff's  testa- 
tor. The  policy  was  issued  Jul^  29th,  1867,  and  Althouse  died  June  14th, 
1868,  of  paralysis.  In  the  application  for  insurance,  signed  by  Althouse,  it 
was  declared  that  his  answers  to  the  questions  thereby  propounded  to  him 
were  fair  and  true ;  and  that  any  untrue  or  fraudulent  answers  or  suppres- 
sions of  fact  should  render  the  policy  null  and  void.  Amon^  the  questions 
put  to  him  was  this:  "Whether  he  ever  had  paralysis?*^  to  which  he 
answered,  "  No.*'  Held,  reversing  a  Judgment  in  favor  of  plainti<T,  entered 
upon  the  verdict  of  a  jury,  that,  as  the  evidence  in  the  case  proved  that,  pre- 
vious to  the  issuing  of  the  policy,  he  had  had  two  attacks  of  paralysis,  both  of 
which  were,  in  point  of  fact,  of  a  seriously  alarming  character,  and  were  so 
considered  by  his  physician,  his  neighbors  and  himself,  this  statement  in  th« 
application  was  manifestly  untrue ;  that  the  policy  issued  upon  the  applica- 
tion containing  this  false  statement  was  void,  and  the  plaintiff  was  not  entitled 
to  recover. 

The  statement  in  the  application  should  be  interpreted  with  fau'ness  to  the 
assured.  If,  in  fact,  he  never  had  more  than  a  temponiry  illness  or  ailment, 
merely  indicating  the  disease  in  some  of  its  symptoms,  but  of  no  pronounced 
type,  his  answer  should  be  received  and  construed  with  reference  to  that  state 
of  facts.  So  it  is  a  fair  rule  of  interpretation,  that  the  inquiries  put  to  the 
applicant  for  life  insurance,  are  deemed  to  relate  "to  matters  which  afibct  the 
general  health  and  the  continuance  of  life,"  and  not  to  **  temporary  and  occa- 
sional physical  disturbances,  the  result  of  accidental  causes,  to  which  all  men 
are  more  or  less  subject"  These  are  not  supposed  to  be  in  the  minds  of  the 
parties. 

On  the  other  hand,  when  the  party  is  interrogated  in  regard  to  a  disease  of 
well-marked  symptoms,  alarming  in  character,  which  all  well-informed  per>- 
sons  regard  as  affecting  the  general  health,  and  as  threatening  the  continuance 
of  life  from  the  danger  of  its  recurrence,  he  is  bound  to  speak  and  to  state 
the  exact  truth.    Bartbait  t).  Ins.  Co 430 

9.  Policy  of  life    insurance  —  Notice    and  proof  of  death  —  when 

toaived']  A  policy  of  insurance  was  issued  by  the  defendant  upon  the 
lives  of  the  plaintiff  and  her  husband,  payable  to  the  survivor.  The  plain- 
tifTs  husband  died.  May  15th,  1872.  On  June  dd,  1872,  a  letter  was  written 
by  the  plaintiff  to  the  defendant,  informing  it  of  the  death  of  her  husband, 
which  letter  the  defendant  retained  and  never  demanded  an^  further*  notice 
or  proof  of  death.  Held,  that  by  so  doing  the  defendant  waived  any  insuffl- 
ciency  or  informality  in  the  notice. 

0*Rbillt  «  GuARDiAK  MuT.  LiFB  Ins.  Co 46C 
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10. Preliminary  vrocfi,]    The  claiue  in  policies,  proTidingfor  prelimi- 

nary  proof  s,  is  in  tended  to  furniBli  reasonable  notice  to  the  C(Hniiany,  and  ia 
to  be  expounded  liberally  in  faror  of  the  assnied.    Id, 

11. PremiuTM — where payabU  — Aaent — authority  cf.\    A  policy  which 

was  delivered  in  Kbode  Island,  by  one  Rockwell,  an  agent  of  the  defendant, 
provided,  that,  in  case  the  premiums  should  not  be  paid  when  doe,  it  shoeVl 
be  forfeited  lind  cease  and  determine.  No  place  for  the  payment  of  the  pre- 
miums was  prescribed  in  it,  and  the  agent,  at  the  time  of  delivenng  it,  said 
that  he  would  come  around  regularly  and  collect  them.  He  did  call  and 
collect  the  first  two  hnlf-yearly  premiums,  but  failed  to  call  for  the  one  pay- 
able January  7tb,  1872,  which  the  plaintiff  was  ready  to  pay,  but  did  not 
send  to  the  company  in  New  York,  becan^  slie  was  waiting  for  the  agent  to 
call  for  it.  Rockwell  ceased  to  be  the  s^nt  of  the  company  in  August,  1871, 
of  which  the  plaintiff  had  no  notice.  The  policy  provides  that  **  agents  of 
the  company  are  authorized  to  receive  premiums  when  due  *  *  *  bat 
not  to  make,  alter  or  discharge  contracts  or  waive  forfeitures.*'  HM^  that 
the  agent,  acting  as  he  was,  for  a  foreign  insurance  company,  had  an  implied 
authority  to  direct  the  assured,  how,  when  and  where  the  premiums  were  to 
be  paid,  and  th»t  the  company,  having  received  the  benefit  of  the  ci>llectiona 
thus  made  by  him,  and  having  never  required  the  plaintiff  to  pay  the  pre- 
mium in  New  York,  was  bound  by  his  i^ts.    Id. 

13.  Policy  qf — ddiwry  cf  by  agent  qfter  Um — Premium — effa^tefnon- 

payment  of.]  Plaintiff  applied  to  defendant's  agents  to  change  his  insurance. 
The  agents  agreed  to  obtain  what  they  could,  on  the  return  of  plaintiff's 
policy  of  insurance  in  the  Andes  Insurance  Company,  and  to  give  plaintiff 
credit  for  this  amount  on  insurance  in  another  company,  the  defendant  not 
being  distinctly  named  as  such  other  comiiany,  and  neither  party  having  in 
view  the  continuance  of  both  policies  at  the  same  time. 

The  Andes  company  refused  to  pay  the  return  premium,  and  the  plaintiff 
was  informed  of  this.  He  siud  nothing  more  about  a  new  insurance,  and 
gave  notice  of  loss  to  the  Andes  company.  No  rate  of  insurance  was  agreed 
upon  between  the  plaintiff  and  defendant's  agents,  nor  did  plaintiff  agree  to 
accept  the  policy  of  insurance,  which  was  forwarded  to  defendant's  agents 
at  their  request.  After  the  fire,  the  policy  of  insurance  was  received  by  the 
plaintiff,  but  no  premium  was  paid  defendant's  agent&  The  policy  contained 
the  following  condition:  **  If  the  premium  of  insurance  shall  not  have  been 
paid  such  insurance  shall  be  void."  He  <f,that  th^  proposal  to  insure,  came 
from  the  company,  by  their  sending  the  insurance  policy  to  their  agents;  that 
such  proposal  had  never  been  accepted  by  plaintiff  by  a  compliance  with  its 
terms  or  conditions,  the  policv  not  having  been  delivered  and  accepted,  and 
no  premium  having  been  paid;  that  the  delivery  of  the  policy  to  the  plaintiff, 
after  the  fire  had  taken  place,  was  unauthorized,  and  did  not  create  a  con- 
tract of  insurance.  Even  if  it  were  otherwise,  the  premium  of  insurance  not 
having  been  paid,  the  insurance  was  void,  according  to  the  terms  of  the 
policy.     TRAiif  V.  Holland  Purchase  Ins.  Go M 

INTEBIiOCUTOBT  BECBSE— Jfay  be  reviewed  at  General  Term  en  a 
motion  for  a  new  trial. 

See  Rbfebenck,  4. 

IHTBBIX>OUTO&T  BEPOKT  —  IhxBOiieeM  to. 
See  Rbferkncb,  8. 

iSB  i>js —  Trial  of  upon  aliemaiiee  writ  ef  mandaiMU. 
See  Maitdamtjs,  ?. 

JOINT  tSrrOGK  ASSOCIAnOir—  Usury^When  eamnot  be  est  up  a$  m 
dtfenmby. 

See  Dk  RoEe.  Smith 601? 

JUDGKENT — On  faHure  to  appear — Sertioe  of  eummone  %rithout  eomplainl] 
1.  On  the  seventeenth  of  June,  a  summons,  without  a  copy  of  the  complaint, 
was  served  on  the  defendant,  and  on  the  nineteenth,  a  copy  of  the  compbiint 
was  left  at  his  office ,  the  defendant  having  served  no  notice  of  appearance 
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or  put  in  aa  answer,  the  plaintiff,  on  the  eighth  of  July,  entered  judgment 
HeLd^  that  the  judgment  was  regular.    Paine  «.  McCartht 78 

Need  not  state  thai  prisoner  woe  asked,  prior  to  sentetioe,  if  he  had  any- 

thing  to  say. 

Bee  Ckiminal  Law,  8. 

-  Reversed  when  conviction  is  not 

See  Cbiminal  Law,  5. 

Motion  to  set  aside  after  death  of  pkUnUff, 

See  PitAcncB,  3. 

BestituOon  of  money  collected  under. 

See  Principal  and  Agent,  4. 

Offoredosare  —  Entry  of  within  four  days  qfter  flUng  of  decision  — pro^ 

vision  of  Vode  as  to,  directory. 

See  FoRBGLoeuRB,  2. 

— *  Oannot  be  attacked  eoUateraUy,  when  offered  in  evidence  in  another  cMon 
— jurisdiction  is  presumed. 

iSM  Jurisdiction,  1. 

— -  Against  administrator  is  not  evidence  qf  a  debt  due  by  the  intestate^  at 
against  his  heirs  or  grantees. 
See  EviDKNCB,  20. 

Cf  absolute  divorce — when  court  has  no  power  to  open. 

See  Divorce,  1. 

— -  Set  off  of —  The  right  of  setoff  does  not  attach^  untU  the  Judgment,  sought 
to  be  set  off,  has  been  actually  recovered. 
See  Attorney,  3. 

Discharge  of — when  wiR  not  be  ordered  upon  conflicting  affidavits. 

See  Williams  v.  Iryino 720 

JURISDICTION'--  Of  parties  ^presumed  from  the  recovery  of  a  judgment.} 
1.  In  an  action  to  set  aside  a  conveyance,  as  fnmduleni  Hb  agidiisi  defendants^ 
creditors,  the  plaintiff  offered  in  evidence,  a  judgment  roll  in  an  action  in 
which  he  had  recovered  a  money  judgment  against  tlie  defendant.  This 
was  objected  to  and  excluded,  on  the  ground  that  the  papers  did  not  show 
that  the  summons  was  served  on  the  defendant  in  such  action.  Heid,  that  this 
was  error ;  that  where  a  judgment  is  recovered  in  the  Supreme  Court,  juris- 
diction is  presumed,  and  no  proof  of  it  is  necessary.  If  irregular,  Uie  judg- 
ment cannot  be  attacked  collaterally  when  offered  in  evidence  in  another 
suit.    Rat  v.  Rowley 614 

Of  courts  <ff  this  State  over  foreign  corporations  —  Code,  g  427. 

"^     See  Foreign  Corporations. 

JU&Y — Finding  cf,  eonchmve — Promissory  note — consideraUon  of.}  1.  Where 
a  contract  for  the  sale  and  purchase  of  merchandise  is  entered  into,  and, 
thereafter,  a  bill  of  lading  is  delivered  to  the  purchaser,  differing  in  its  pro- 
visions from  the  terms  of  sale  agreed  upon,  and  the  purchaser,  on  receiving 
it,  gives  his  note  for  the  amount  appearmg  due  thereby,  the  question  whether 
the  note  was  given  with  knowledge  of  the  alteration  of  the  terms  of  the  ccm- 
tract  appearing  in  the  bill  of  lading,  is  properly  submitted  to  the  jury,  and 
their  findmg  is  conclusive.    Hammett  v.  Barnard 108 

2. Competent  jurors  exdnded  from — when  not  ground  for  new  trial.] 

After  a  trial  by  an  impartial  jury,  the  fact  that  others,  called  as  jurors,  who  were 
equally  competent,  but  no  more  so,  were  excluded  from  the  jury,  Is  not 
ground  for  a  new  trial.    Tweed  v.  Davis ; 252 

Should  not  be  influenced  by  degree  of  punishment  tobe  ir^/Ucted  onprisoner^ 

if  coTiivicted. 

See  Charge,  2. 

— »  Issues  in  action  of  partition — when  must  be  tried  by  a  jury. 
See  Partition,  1. 

Hun — Vol.  L  06 
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ES —  MoUan  to  gtrike  out  suppUmental  answer  denied  on  ground  of — 
titatute  of  UmUaUons.']  1 .  Action  commenced  by  plaintiff  *&  testatrix,  to  bave  a 
convejance  of  land  made  to  defendant's  testator,  declared  a  mortgage.  Pend- 
ing a  reference,  all  of  the  original  plaintiffs  and  two  of  the  defendants  died. 
An  amended  supplemental  complaint  was  served  April  15, 1872,  to  which  an 
answer  was  served  May  7, 1872.  This  answer  set  up  the  statute  of  limitations. 
The  original  referee  having  died,  the  action  was,  by  consent,  again  referred, 
and  the  tiial  commenced  before  the  new  referee.  A  motitm  was  then  made  by 
plaintiffs,  to  havo  that  portion  of. the  amended  answer,  which  set  up  the 
statute  of  Ihnitations,  stricken  out.  HM^  that  the  motion  was  properly  denied, 
on  the  ground  of  laches,  a  year  and  nine  months  having  elapsed  alter  service 
of  the  answer  before  making  the  motion.    Sbbyoss  v.  wood 314 

Motion  to  amend  aneieer,  when  denied  on  account  of 

See  Pleadings,  8. 

LANDLOBD  AND  TENANT  ~  Summary  proeeedinge  —  Variance  in  proof 
—  token  fatfil]  1.  The  respondent  instituted  proceedings,  under  the  landlord 
and  tenant  act,  to  have  the  felMtor  removed  from  a  certain  portion  of  a  pier  in 
New  York,  described  in  the  complaint  by  metes  and  bounds.  At  the  trial, 
there  was  no  proof  of  anv  lease  of  the  particular  premises  described.  BM, 
that  the  variance  was  fatal.    People  0.  CasaacAN TS 

2. When  relation  of  exists.]    Where  the  relators,  who  were  entitled 

to  use  a  pier  for  loading  and  unloading  canal  boats,  agreed  to  pay  the 
respondent,  the  lessee  of  the  pier,  fifty  dollars  a  month  fur  the  privilege  of  plac- 
ing a  derrick,  scales  and  office  upon  a  certain  portion  thereof,  hdd,  that  this 
did  not  create  tlie  relatitm  of  landlord  and  tenant,  and  that,  upon  the  ter- 
mination of  the  agreement,  they  could  not  be  dispossessed  under  the  landlord 
and  tenant  act.  Id. 
See  Lease,  2. 

8. Summary  proceedings  —  Covenants  in  lease — Bent — toA^n  c^tportioned.] 

Certain  premises  were  leased  by  8.  to  B.&M.,  who  subsequently  executed  to 
8.,  a  mortgage  on  the  leased  and  other  property;  the  rent  being  unpaid,  8. 
entered  into  possession  of  the  premises  under  a  warrant  of  dispossession ;  sabse- 
quently  he  foreclosed  the  mortga^,  and  at  the  sale,  the  premises  were  purchased 
by  the  relators:  the  deed  convevmg  the  premises,  on  which  were  ihe  unexpired 
leases  of  B.  &  M.,  **  to  have  ana  to  bold  the  same  for  the  unexpired  term  of  the 
said  leases ;"  fields  that  tliey  thereby  became,  in  effect,  the  assignees  of  the  lease 
of  B.  «&  M.,  unaffected  by  the  previous  entrj  of  8. ;  that  the  covenant  to  pay  rent 
was  not  extinguished;  and  that  the  relation  of  landlord  and  tenant  existed 
between  8.  ana  the  relators.  8.,  upon  his  death,  devised  certain  of  the  premi- 
ses, in  which  he  had  a  fee  subject  to  these  leases,  to  his  son;  and  the  others, 
in  which  he  had  only  a  leasehold  interest  subject  to  the  leases,  passed  to  his 
executor;  held,  that  the  rent  was  not  thereby  apportioned,  but  remained  an 
entirety  so  far  as  the  tenants  were  concerned.    People  v.  Stutyesast.  . . .  lOS 

4. In  summary  proceedings,  it  is  proper  to  demand  interest  upon  the 

rent    Id, 

Lease — covenant  of  guiet  enjoyment — tialrility  of  landlord  under. 

See  Lease,  6. 

Summary  proreedings — tohen  ir^unetion  toiOl  not  be  granted^  to  present 

landlord  from  inetUuting. 

J9ee  Injunction,  2 

LABOSNT— lfAa(  is. 

See  Criminal  Law,  1. 

Stolenproperty,  identity  of. 

See  Criminal  Law,  12. 

T.TBAft'B! — Of  principal,  when  not  hound  by  covenants  qf  agents.]    1.  The 

Slaintiffs  demised  certain  premises  in  the  city  of  New  Torlf,  to  one 
mith,  the  general  agent  of  the  defendants;  in  the  lease,  which  was  under 
seal,  Smith  was  described  as  the  general  agent  of  defendants;  he  executed  tlie 
lease  individually;  the  lessee  took  possession  under  the  lease,  and  the  premi- 
ses were  used  to  carry  on  the  business  of  defendants;  hM,  that  the  covenanta 
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in  the  lease  were  binding  upon  the  lessee,  and  not  upon  the  defendants  as  his 
principals.    Kibrstkd  «.  O.  &  A.  R.  R  Co 151 

2. Tenaneff  under  ^jAobiUtp  for  rent.]  The  defendants  were  permitted 

to  occupy  the  premises,  upon  the  undertaking  of  the  agent  that  the  lease  should 
be  ratined  by  the  defendants,  so  as  to  be  binding  and  obligatory  upi>n  them; 
it  never  was  so  ratified;  held,  that  they  did  not  thereby  become  tenants  of  the 
plaintiff,  nor  were  they  liable  for  the  rent  accruing  under  the  lease.    Id, 

8. Use  and  oeeupaUan.]    The  lessee  occupied  the  premises  for  some 

months  after  the  date  of  the  lease;  on  or  about  the  third  of  April,  having 
ceased  to  be  the  agent  of  defendants,  he  left  the  premises,  which  were  after- 
ward used  and  occupied  by  the  new  a^ent,  as  a  ticket-offlce  for  the  defend- 
ants^ route,  until  the  twelfth  of  the  ensumg  February;  hdd,  that  defendants         j 
were  liable  to  the  plaintiffs  for  use  and  occupation.    Id. 

4. Admiasione — admiesibility  of.]    The  statements  by  one  member  of 

a  board  of  trustees  in  relation  to  certain  leased  premises,  not  constituting 
part  of  the  res  gesta,  but  made  subsequent  to,  and  in  explanation  of,  what  took 
place  in  the  progress  of  the  negotiation,  are  not  cc^petent  evidence  against 
the  board  or  corporation  of  which  he  is  a  member. 

Jsx  V.  BoABD  OF  Education 157 

5.  Covenant  of  quiet  enjoyment — UabiUty  of  landlord  und^r.]    Under 

a  covenant  of  quiet  enjoyment  contained  in  a  lease,  the  landlord  is  not 
liable  for  the  expenses  incurred  by  the  tenant  in  defending  a  suit  brought  by 
a  third  person  claiming  an  interest  in  the  letisehold  premises,  which  claim, 
the  court,  in  such  suit,  decides  to  be  unfounded. 

BUTTEBWOBTH  «.  YOLKBNING 717 

LEGATEES  — iSM^ua^y,  have  no  intereat  in  an  estate,  demsed,  until  prior 
legatees  have  been  paid. 
See  Will,  8. 

ZJSVY — When  sufficient  to  auetain  an  action  of  replevin.]  A  levy  upon  the 
right,  title  and  interest  of  the  judgment  debtor  in  goods,  is,  in  law,  equivalent 
to  a  levy  upon  the  things  themselves.  It  amounts  to  a  seizure  of  the  goods  for 
the  purpose  of  selling  the  whole  or  a  qualified  interest  therein,  and  is  sufficient 
to  sustain  an  action  of  replevin. 
A  judgment  having  been  recovered  against  Thomas  Waid,  a  son  of  the 

Slaintiff,  execution  was  issued  thereon,  and  placed  in  the  hands  of  defendant. 
L,  one  of  his  deputies,  went  to  the  house  of  the  plaintiff,  in  his  absence,  and 
levied  upon  all  the  right,  title  and  interest  of  the  said  Thomas,  in  certain 
property,  and  subsequently  advertised  the  same  for  sale.  Thomas  had  no 
right  or  interest,  whatever,  in  the  property.  In  an  action  of  replevin,  brought 
by  the  plaintiff,  held,  that  he  was  entitlea  to  recover.     Waid  v.  Qaylord.  . .  001 

UBX.  IX)CI  —  Drc^  —  Usury. 

See  Bills  of  Exchangb. 

UOENEtE  —  Bg  railroad  company  to  cross  ite  private  lands,  imposes  no  duty  on 
it,  except  general  duty  to  do  no  intentional  wrong  or  ir^ury. 
See  Railboad  Co.,  1. 

USM'  —  Surplus  moneys — Recording  act  -^  Unrecorded  mortgages —  Bona  fide 
purehaeer.]    1.  On  the  10th  of  April,  1871,  W.  Jeremiah,  the  owner  of  certain  i 

real  estate,  executed  his  bond,  secured  by  a  mortgage  upon  certain  premises,  » 

for  $8,000,  to  J.  Jeremiah,  who,  on  the  25th  of  Julv,  1871,  delivered  the  same  I 

to  one  Morgan.  On  September  13, 1871,  W.  Jeremiah  conveyed  the  premises  to  I 

Kary  Ann,  wife  of  John  Jeremiah,  without  consideration,  the  grantee  having 
actual  knowledjB^e  of  the  mortgage  then  held  by  Morgan,  and  the  considera- 
tion he  had  paid  for  it  The  deed  to  Mary  Ann  Jeremiah  was  recorded 
October  6,  1871.  On  October  28,  1871,  John  Jeremiah  executed  a  written 
assignment  of  the  bond  and  mortgage  to  Morgan,  and,  on  January  2, 1872, 
the  mortgage  and  assignment  were  recorded.  On  the  16th  of  January,  1878, 
Marv  Ann  Jeremiah  executed  a  mortgage  upon  the  premises  to  one  Andrews, 
for  f  2,000,  who  assigned  it  to  one  Herman  on  the  twenty-second  of  the  stime 
nonth,  the  mortgage  having  been  recorded  on  the  twenty-first.    Herman  had 
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—  Condnu&d, 

DO  notice  of  the  first  mortgage,  except  such  constmctiye  notice  as  was  giTen 
hy  the  record.  Held,  that  when  Morgan  put  his  mortgage  on  record,  January 
2,  1872,  it  was  a  complete  and  perfect  Uen,  and  that  the  lien  acquired  by 
Herman,  under  the  mortgage  to  Andrews,  was  subsequent  thereto. 

GoKUET  V.  McMamub 306 

2.  On  testeU—Chap,  482,  1802 -- materials  furnuhedirr this  State  ^ 

but  tseseel  eonstrueied  in  another.]  A  lien  does  not  anse  under  chapter  482  vf 
the  Laws  of  1862  for  materials  furnished  in  this  State  and  used  in  the  con- 
struction of  a  vessel  in  another  State.    Hoobbb  «.  Luirr 6(M> 

3.  On  teseeU-^  compUUni.]  An  allegation  in  a  complaint  that  the  arti- 
cles mentioned  as  sold  were  purcuased  and  furnished  to  vendee  at  the  city  of 
New  Yoric  is  sufficient  to  show  that  the  contract  was  made  and  the  indebted- 
ness arose  in  this  State.    Id. 

Mu$t  be  discharged  before  tender  under  contraeL 

See  Spbcific  Perforxaiicb,  1. 

Of  attorney  on  judgment  far  costs^  is  tulfjeet  to  right  qfset'Of. 

See  Attoilnet,  2. 

Mechanic^  Uen — Itemeofwfrk — UenfUed  within  thirty  daifs  efterpet- 

formanoe  of  last  item. 

See  Mechanics*  Lixk. 

LIS  VEXTDEKS"- Affidavit  of  JOina— effect  of  defect  in—  Omission  to  JOe— 
persons  not  parties  to  action^  only  aUowed  to  take  adcaniage  of.]  Where  the 
affidavit  of  filing  of  notice  of  pendency  of  action  is  defective,  but  proper 
notice  has,  in  fuct,  been  duly  filed,  and  no  obicotion  is  made,  by  defendant's 
attorney,  to  the  sufficiency  oi  the  proof,  the  judj^ent  is  not  thereby  rendered 
void;  it  is  a  mere  irregularity,  which  may  be. disregarded  or  amended,  uuder 
sections  178, 176  of  the  Code,  in  the  absence  of  any  injury  to  defendant. 

The  notice  of  lis  pendens  is  made  by  statute,  constructive  notice  to  persons, 
claiming  under  the  defendants  in  the  action,  but  not  parties  to  it;  as  their 
rights  only  are  affected,  it  is  reasonable  that  they  only  should  be  allowed  to 
tase  advantage  of  the  omission  to  file  it.    White  v.  Coultbb. 357 

In  action  for  purchase-money  paid. 

See  Specific  Perforicancb,  2. 

Who  bound  by  Judgment  recovered  (tflerfUing  if. 

See  Specific  Perforhancb,  2. 

XjOKG  AOCOTTNT  —  Sufficient  evidence  of. 
See  Reference,  6. 

LOST  TAPBSR  — Introduction  of  copy  in  evidenee-- proof  qfdBigence, 

See  Evidence,  17. 

KAINTEKANCB—  Of  wife,  by  husband^how  secured— order  for,  under 
B.  S.,^  55 — when  made —  Court  not  authorised  to  take  possession  of  husbtuuTe 
proper^  through  a  recdter^  in  the  fret  instance. 
See  DrvoRCB,  8. 

KANDAMT7S  —  Against  corporations.  ]  1.  Where  the  Special  Term  refuses 
to  STftnt  a  peremptory  mandamus,  on  the  specific  eround  that  the  relators  can 
maintain  actions  at  law  for  the  recovery  of  their  demands,  tliis  court  is  not, 
by  that  determination,  restricted  to  that  reason,  if  any  other  is  shown  by  the 
I>apers  justifying  the  denial  of  this  particular  remedy. 

The  People  ex  reL  Baolet  «.  Queen i 

2.  Remedy  by,  esteeptionat.]    The  remedy  by  mandamus  Is  one  of  an 

exceptional  character,  appropriate  only  to  that  class  of  cases  where  a  clear 
legal  right  may  be  made  to  appear,  without  any  other  adequate  legal  meant 
to  redress  and  maintain  It.    Id. 

8. Issue — trial  of,  on  aUemaiite  wriL]    Where  the  fiict  upon  which 

the  right  may  depend  is  controverted,  it  must  first  be  tried  and  determuied, 
before  a  peremptory  mandamus  can  be  issued,  and  that  determination  is  to 
be  made,  not  upon  confiicting  affidavits,  but  upon  an  issue  framed  upon  the 
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XANDAXUS— C^t»nu«2.  Paob. 

alternatiye  writ,  and  must  be  tried  by  a  jury,  according  to  the  couno  of  the 
common  law.    Id. 

4.  ybt  aUmoed  when  action  for  money  due  Uei.']    Althoagh  demands 

against  corporate  officers,  or  corporations  themselves,  may,  under  certain  cir- 
cumstainces,  be  enforced  by  mandamus,  where  an  action  for  damages  may 
also  be  maintained  in  favor  of  the  claimants,  it  cannot  be  done  where  an 
action  can  be  maintained  for  the  recovery  of  money  claimed  to  be  due  and 
owing.    Id. 

5.  Street  openinffs — Remedy  of  emptoyet  cf  the  eommimoners.']  Persons 

employed  by  commissioners,  appointed  to  lay  out  and  open  streets  in  the 
city  of  New  York,  to  act  as  clerks,  prepare  maps,  etc.,  have  no  right  of  action 
against  the  city  ;  their  only  remedy  is  against  the  commissioners  employing 
them.    The  Pboplb  ex  rel.  Purser  v.  Green 86 

6.  Neeesaity  of  teal  to  writ  of — Contempt.]  A  mandamus  hav- 
ing been  ordered,  requiring  the  National  Trust  Company  to  pay  to  the  relator 
a  certain  sum  out  of  a  fund  in  its  hands,  the  same  was  attempted  to  be  issued 
without  the  seal  of  the  court,  and,  in  this  fonn,^vas  delivered  to  tlie  secre- 
tary of  the  company.  Anotlier  claimant  upon  the  same  fund,  having  obtained 
and  subsequently  served,  in  due  form,  a  like  mandamus,  the  same  being  duly 
sealed,  the  Trust  Company  paid,  under  tlie  advice  of  counsel,  the  sum  required 
by  the  second  mandamus,  leaving  insufficient  moneys  in  its  hands  to  meet 
tho  full  amount  of  the  relator's  claim.  Held^  that  the  service  of  a  writ  of 
mandamus,  without  a  seal,  is  a  nullity.  Eeld,  further,  that  the  officers  of  the 
company,  not  having  iutendcd  any  contempt,  but  acting  under  legal  advice, 
in  pursuing  what  they  thought  their  duty,  may  avail  tliemselves  of  the  merest 
technical  objection  in  proceedings  against  them  for  contempt. 

People  0.  Fisk 464 

When  allowed^  to  require  juetke  to  aetHe  bill  €fexception$. 

See  Box  of  Exceptions,  8. 

Denied  when  action  can  be  brought. 

See  Statutes,  1. 

XAlHTFACTUSIKa  C0BP0BATI0N8  —  Trwteei  of  ^failure  to  fie  a 
report  — false  report 

See  Corporation,  2. 

XLASimOEB  CLAIMS — Power  of  State  court  to  enforce. 
See  Ships  and  Vessels,  1. 

# 

SLABBIAOE — Remarriage  doee  not  affect  alimony. 
See  Alimoht. 

MASBIBB  WOMAN  —  Separate  eetate  —  when  bound.  ]  1 .  Where  the  con- 
sideration of  a  debt,  contracted  by  a  married  woman,  is  one  goin^ 
to  the  direct  benefit  of  her  estate,  or  for  the  benefit  of  herself  on  the 
credit  of  her  estate,  the  intention  to  charge  the  separate  estate  need  not 
be  stated  in  the  contract  or  instrument  evidencing  the  indebtedness. 
Quabsaic  Bank  «.  Waddell IdS 

2.  Note  of —  When  liable  on.]    Defendant,  a  married  woman,  having  a 

separate  estate,  opened  a  bank  account  with  plaintiff  in  1860,  receiving  a 
pass-book,  and  depositing  money  to  her  credit  either  by  separate  depoSta 
made  by  her  or  the  proceeds  of  her  ow^n  notes  discounted  for  her  by  the 
bank,  which  monev  she  drew  out  from  time  to  time  b^'  check.  The  account 
was  continued  until  1863,  when  the  note  in  suit  was  given  for  the  balance  due 
to  the  plaintiff  upon  the  account.  The  referee  found  that  the  notes,  for 
which  the  note  in  suit  was  given,  were  discounted  on  the  credit  of  her  sepa^ 
rate  estate  and  for  her  benefit.    Hetd^  that  she  was  liable  upon  the  note.    Id, 

8. Beneflt  of  separate  estate  of — what  debt  created  for.]    A  part  of  the 

money  borrowed  by  defendant,  was  so  borrowed  to  pay  interest  on  mortgages 
00  real  estate  belonging  to  her.  Hdd^  that  this  was  a  debt  created  for  Uie 
benefit  of  her  separate  estate.    Id. 
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4.  Carrying  an  lmrines8,]    Defendant  owned,  as  lier  separate  pmpertj, 

a  place  near  Newbur^h,  of  twenty  acres,  which  she  managed  herself,  buying 
what  was  necessary  for  it,  paying  for  such  purchases  sometimes  in  monej , 
sometimes  by  checK  and  sometimes  by  note,  and  hiring  persons  to  work  on 
the  place. 

Whether  or  not  this  was  a  btmnesa  within  the  act  of  1802,  queref    Id, 

6. Owner  of  separcUe  entale —  U/iauihorued  acti  of  agent  in  anUraet' 

ingfor — ratifleation  of —  Liability  for  goods  purehaaed — Chattel  mortgage — 
neglect  to  read  before  mgning  —  effect  of  not  avoided  thereby,  in  aJtrnnu 
of  fraujd,\  The  husband  of  defendant,  who  was  the  owner  of  a  separate 
estate,  purcliased  certain  mercliandise  and  took  a  bill  of  sale  of  the  same  in 
her  name,  without  her  knowledge  and  without  authority.  At  Uie  time  of 
the  sale,  the  defendant  gave  her  own  note,  secured  by  mortgages  assigned  by 
her,  for  a  portion  of  the  purchase-money,  and  a  chattel  mortgage  upon  the 
property  purchased,  to  secure  the  remainder  thereof,  and  subsequently  exe- 
cuted a  second  chattel  mortgage  upon  the  same  property  to  a  third  person. 
Hdd^  that  by  these  acts,  she  ratifiea  the  unauthorized  acts  of  her  husband, 
and  that  she  was  liable  for  the  price  of  the  gcxxis  so  purchased  b^  him. 

The  defendant  testified  that  she  did  not  know  what  she  was  signing,  when 

she  signed  the  chattel  mortgages;  htUd^  that  as  it  appeared  from  the  evidence 

that  she  signed  them  voluntarily,  without  misrepresentation  or  fraud,  that 

their  effect  could  not  be  avoided  by  her  negligence  or  omission  to  read  them. 

Fowler  o.  Tbull.  . . : 409 

6.  Separate  eetate — artidee  euppUed  for  benefit  of — UabiU^  for.'\    This 

action  was  brought  to  recover  the  price  of  certain  manufactured  articles,  for 
the  repair  of  a  house  belonging  to  the  defendant.  The  articles  were  ordered 
by  the  husband  of  the  defendant ;  and  the  jury  having  found  that  he  was 
the  general  agent  in  reference  to  the  repairs,  and  the  defendant  having 
accepted  the  fVuits  of  his  acts  by  the  increased  value  of  her  estate,  hdd^  that 
the  defendant  was  liable.    Miller  v.  Hunt 481 

7.  Separate  estate — wJien    debt  is  contracted  for  benefit   of]     The 

defendant  purchased  of  the  plaintiffs  certain  articles  which  were  used  in 
furnishing  a  house  in  the  city  of  New  York,  of  which  she  was  the  owner. 
Bhe  claimed  that  she  acted  as  agent  of  her  husband  in  making  the  purchase, 
but  the  referee  found  that  the  sale  was  made  to  her  upon  the*  faith  of  her 
representations  that  she  owned  the  house,  and  was  herself  buying  the  furni- 
ture to  furnish  it.  Heldy  that  the  debt  wns  contracted  for  the  benefit  of  her 
separate  estate,  and  that  she  was  liable  tlierefor.    Kblty  v.  Long 714 

8.  Complaint,  in  action  against — what  need  not  be  alleged  in.]    Under 

the  statute  of  this  St^te,  a  complaint  against  a  married  woman  need  only  con- 
tain those  averments  which  are  requisite  in  an  action  at  law,  and  if  the  defense 
of  coverture  be  interposed  by  answer.it  may  be  controverted,  or  avoided  by 
evidence,  under  §  168  of  the  Code,  without  alleging  the  facts  proposed  to  be 
proven  for  that  purpose  in  the  pleading.    Id, 

Husband  must  be  joined  with,  in  action  concerning  lands  owned  by  Ihem 

jointly. 

See  Husband  and  Wife,  1. 

~-—  JFhUure  to  serve  summons  on  wife  of  purchase-money  mortgagor — effect  of, 

/S00  FOBECLOSURE,  8. 

HEASX7BE  OF  jyAMAO^EB— Breach  of  contract  to  purchase  goods. 
See  Damages,  4. 

MECHANICS'  JJBN  —  Chapter  558,  ise9— Items  of  work^Iien  JOed 
within  thirty  days  afUr  performance  of  last  item.  1  The  plaintiff  performed  cer- 
tain services,  under  a  written  contract  to  plaster  a  house  for  a  fixed  sum. 
Work  was  commenced  in  April,  1872.  The  plaintiff  did  other  work  by  order 
of  the  defendant,  from  time  to  time  during  the  summer,  the  last  item  of  work 
being  performed  14th  August,  1872.  The  lien  was  filed  7th  September,  1878. 
The  defendant  asked  the  court  to  charge  that,  as  matter  of  law,  all  woik 
done  previous  to  thirty  davs  before  the  filing  of  the  lien,  must  be  excluded. 
The  court  refused  so  to  charge.  Held,  that  such  refusal  was  proper.  The 
lien  act  gives  liens  for  labor  done,  provided  the  notice  is  filed  within  thir^ 
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MECHANICS'  JJXJSr^OtfnUnuML  Pa«b. 
dHVs  after  the  performaoce  and  completion  of  such  labor.  The  plaintUTs 
evidence  tended  to  show  that  it  was  all  renlly  one  piece  of  worlc,  allhough 
the  items  were  directed  to  be  done,  and  were  done,  at  different  times  between 
April  and  the  fourteenth  of  August,  and  he  was  entitled,  under  the  lien  act, 
to  i^ecover  for  all  his  labor.    Costbllo  v.  Dalb 489 

KSKGRAITDA— il«  evidenee.]  1.  Plaintiff  testified  from  an  accounWbook, 
as  to  money  advanced  to,  and  paid  for  the  use  of  defendant  The  defendant 
offered  in  evidence  the  remain inz  portion  of  the  lH>ok,  from  which  plaintiff 
had  testified.  On  objecticm  by  plaintiff,  the  referee  ruled  to  allow  the  liook 
in  evidence,  so  far  as  relatea  to  any  transactions  between  plaintiff  and 
defendant.  The  defendant  excepted  and  moved  to  strike  out  the  testimony 
of  the  items,  mentioned  in  the  book  referred  to,  unless  the  book  should  be  put 
in  evidence  by  the  plaintiff.  The  motion  was  denied,  on  the  ground  that  the 
book  was  in  evidence  as  to  the  entries  of  transtictions  between  plaintiff  and 
defendant.  The  defendant  again  excepted.  HM^  that  when  defendant  offered 
one  portion  in  evidence,  it  was  error  to  admit  another  portion,  which  he  did 
not  offer.    Rbad  e.  Smith -268 

2.  Om  vorHon  of^  admimbU  to  test  oeeuraey  cf  another  portion  already 

in  evidence.^  Where  plaintiff  testified  from  an  account-book  *a8  to  moneys 
advanced  to  defendant,  and  such  portions  of  the  account-book  as  contained 
entries  showing  such  advances,  were  in  evidence,  hM^  that  the  referee  erred  in 
refusing  to  allow  defendant  to  test  the  accuracy  of  the  entries  proved,  by  show- 
ing, by  other  entries  in  the  book,  that  they  were  not  made  at  the  dates  claimed, 
and  for  this  purpose,  showing  that  they  were  not  chronological  in  order  with 
other  entries,  or  had  been  interpolated  amongst  other  entries.    Id, 

When  admiaeitle  — at  euffldent  under  etaitUeqffraudi. 

See  EviDBNCB,  7;  Statute  of  Frauds,  1. 

-  AdmimbiXity  in  evidence^  ofdepoeiUan  taken  btfore  trials  cu. 

See  EviDBMCB,  18. 

Pnrol  evidenee  of  eonienU  qf,  inadmissible. 

See  EviDBMCB,  25. 

MSBQEB~iSM  Tenants  in  CoiacoN,  1. 

MISJOINDE&  —  Cf  causes  of  action — toJuU  causes  of  may  be  joined. 
See  Corporation,  2. 

XI8TAXS —  Contract  made  under.]  1.  An  act  done  or  contract  made 
under  a  mistake  or  in  ignorance  of  a  material  fact,  is  avoidable  and  reliev- 
able  in  equity.    Botd  v.  Db  La  Montaonib 696 

Mutual  mistake  must  be  shown,  to  authorise  rtformation  of  solemnly 

executed  contract,    Phillip  «.  Gallant 528 

MOBTOAQE—-  SoZtf  onforedosure — when  not  set  aside — order  denying  motion 
to  set  aside,  not  appealable. 

Soe  FORBCLOBURE,  1. 

Beeording  of— Surplus  money—party^  tehose  mortgage  is  first  recorded^ 

entitled  to. 

See  FORBCLOBURB,  1. 

Tmeof  payment  of,  may  be  extended  by  paroL 

See  Contract,  9. 

See  Foreclosure. 

XOBTOAGOB  AND  MOBTOAOEE  —  Where  fraud  cf  mortgagor  wHl  not 
e^eet  rights  of  mortgagee. 

See  Chattel  Mortoaob,  8,  4. 

mnOV—Made  upon  service  of  papers  on  administrator  qf  plaintiff  to  set 
aside  judgment  for  divorce,  denied. 
See  Practice,  8. 
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XOnON—  ChfUinued.  K 

F^r  new  trial  cannci  he  heard  at  Bpedal  Term  uHnUe  an  order  ^  dhwUng 

eaeeepUane  to  be  first  heard  at  General  Term^  eanUnuee  in  force. 
See  ExcEPTiONB,  2. 

To  strike  out  supplemental  answer  denied  on  aeeount  of  laches, 

See  Lachks. 

Kc  parte — Btferee  wHl  not  be  appointed  to  take  q0damtfor. 

See  HiCFERKNCE,  7. 

To  recite  action. 

See  Action,  1. 

MOnOH  PAPBB8  --Dtfeets  in  copies  disreffarded^  ichen  theif  do  not  eoM  in 
originals. 

See  Rbmotal  of  Causb. 

XUHZCIPAL  OFFIOSB — Bfeet  of  his  neglect  tomake  return  ofassessmenL 
See  AassssifENT,  2;  Statutbs. 

NATIOHAI<  BAKK—Besidenee  ef,  within  U.  &  statute  relative  to  remonal 
of  causes  to  U.  S.  courts. 

See  Removal  of  Caubbb. 

KBOUOSNCB— Damages — Horse  raUroad.]  1.  A  person  approaching  a 
horse-car  (which  has  stopped  for  him),  and,  hi  so  doing,  crossing  another  track 
and  nttemptin^  to  enter  on  that  side,  is  not  necessarily  guilty  of  negligence  con- 
tributing to  injuries  sustained  by  him  by  reason  of  the  starting  of  the  car  after 
he  has  got  hold  of  the  handle  and  has  one  foot  on  the  step,  in  which  position 
he  is  dragged  along  tili  struck  by  a  car  passing  on  the  adjoining  track.  It  ia 
a  question  for  the  jury  on  the  evidence. 

Where  the  evidence  shows  that  injuries  continued  to  exist  up  to  the  time  of 
the  trial,  the  testimony  of  a  physician  as  to  plaintiff  *s  condition  four  months 
after  the  injury,  is  admissible.    Dale  «.  Brooklyn  Crrr,  etc.,  R  R  Go 146 

2.  Receipt  giten  for  goods,]    A  person  who  received  goods  and  signed 

a  receipt  for  theiu,  testified  that  he  did  not  notice  that  it  stated  that  the  gooda 
were  received  from  the  plaintiff.  Hddy  that  it  was  negligence,  on  liis  part,  not 
to  have  discovered  that  fact,  and  that  the  consequences  of  his  n^ligence 
must  be  borne  by  the  defendant.    Bassbtt  v,  Lederer 274 

8. Chap.  768j  1872 — commissioners  of  water-works  appointed  under — 

Streets — duties  of  village  as  to  repairs  of — Knowledge  of  agent  is  knowledge 
of  principal.]  The  plaintiff  was  injured  by  driving  into  a  ditch  in  one 
of  defendant's  streets,  made  b^  the  commissionerB  of  water- works  for  the 
purpose  of  making  repairs  to  pipes,  etc.,  and  which  had  been  left  unguarded. 
Meld^  that  the  defendant  was  liable;  that  the  commissioners  were8ulM>rdinate 
to  the  defendant,  to  which  the  water- works  belong,  and  that  the  comnussion- 
ers  are  merely  the  agents  of  the  defendant,  in  their  construction  and  main- 
tenance. SenMe,  that  even  if  this  were  not  so,  the  defendant  would  be  liable,  on 
the  ground  that  it  was  its  express  and  exclusive  duty  to  keep  in  repair  the 
streets  of  the  village,  and  that  as  the  superintendent  of  the  water-commis- 
Bioners,  under  whose  direction  the  work  was  done,  was  also  the  superin- 
tendent of  streets,  his  knowledge  was  the  knowledge  of  defendant. 

Dbtob  t.  Village  of  Saratoga  Springs 841 


4. Ffsnees  and  caitle-guards  —  dufy  of  railroad  company  to  maintain,] 

A  cow,  owned  by  the  plaintiff,  was  left  in  charge  of  a  boy,  who  drove  her 
from  plaintiff *s  suble  to  an  open  lot,  adjoining  d^endant*s  tnick.  near  a  cross- 
ing, in  the  vicinitv  of  which,  some  of  the  fences  were  temporarily  and  necea- 
sanly  down,  for  the  purpose  of  repairing  the  roadway  of  defendant ;  the  boy 
having  left  the  cow  for  a  short  Ume,  she  strayed  upon  the  track  and  was 
killed  by  a  passing  train ;  Md,  that  the  defendant  was  liable. 

The  defendant  was  bound  to  erect  and  maintain  fences  and  constmct  and 
maintain  cattle-guanls  at  the  crossing  near  which  the  cow  was  run  over,  and 
having  failed  to  do  so,  was  liable  to  the  plaintiff  for  the  damages  sustained 
by  him.    The  excepti<ms  to  this  rule  are,  where  it  appears  that  the  plaintiff 


DTDEX.  ■  769 

KZGUGENOE  —  Continued.  Taom, 

drove  his  cattle  on  the  road  and  left  them  there,  or  voluntarily  permitted 
them  to  stray  upon  the  track,  or  did  some  positive  act  increasing  the  danger. 
Bradt  v.  Rensselaer  &  Saratoga  R.  R  Co. 878 

When  express  company  UoNefor^  orUp — Not  presumed. 

See  CoMHON  Carrier. 

Omission  to  read  paper  before  signing  it — Effect  of  paper  not  avoided  by. 

See  Married  woman,  5. 

— ^-  Cfoniribfitory,  in  crossing  track  of  railroad  company  at  ptaee^  where  com- 
pony  had  not  notice  that  ptMie  were  accustomed  to  cross. 
See  Railroad  Compant,  1. 

—^  CkmtribHtory. 

See  Commissioners  of  Hiohwatb,  8. 

Of  eontrOiCtor — when prindpalliable for. 

See  Principal  and  Agent,  10. 

When  execution  of  contract  without  understanding  Us  terms,  is. 

See  Contract,  6. 

Cf  commissioners  of  highways,  in  repairing  bridge —  when  not  liable  for. 

See  Commissioners  of  Highways,  8. 

NEW  MATTER  —  GonsiituUng  dtfense  must  he  set  up  in  answer. 
See  Defense,  1. 

NEW  TBIAIj  —  When  granted  on  grounds  of  surprise  and  newly-discovered 
evidence.}  1.  This  action  was  brought  to  recover  for  debts  contracted  and  pay- 
able in  England.  The  defense  was,  that  a  composition  deed  had  been 
executed'  by  the  debtors,  and  assented  to  and  approved  by  the  requisite 
number  and  amount  of  their  creditor,  which,  by  the  terms  of  the  English 
bankrupt  laws,  discharged  them  from  their  debts,  upon  compliance  with  the 
terms  and  provisions  of  the  law,  under  which  it  was  entered  into;  one  of 
which  was  that  the  deed  should  be  left  to  be  registered,  within  twenty-eight 
days  from  the  dat«  of  its  execution.  The  deed  was  executed  by  the  defend- 
ant, Chittick,  personally,  and  by  Lindsey,  by  Kerr,  his  attorney.  It  was  dated 
December  8,  and  re^stered  December  30.  The  defendant,  Chittick,  was 
examined  before  trial  and  testified  that  he  left  England  November  27,  thus 
showing  that  he  could  not  have  executed  the  deed  on  December  3.  At  the 
trial,  the  phiintifi'  claimed  the  deed  to  be  invalid,  as  it  appeared  that  it  was 
not  registered  within  twenty-eight  days  of  its  execution.  Held^  that  upon 
these  facts,  alone^  a  new  trial  should  not  be  granted  on  the  ground  of  sur- 
prise, as  defendants*  attorney  might,  by  a  reasonable  degree  of  diligence, 
have  discovered  the  discrepancy  between  the  date  of  the  deed  and  the  time 
of  the  defendant  Chittick^s  departure  from  England,  and  have  introduced 
evidence  to  explain  it. 

Before  the  trial,  to  a  question  put  by  one  of  the  defendants*  counsel,  as  to 
what  they  relied  on  in  opposition  to  the  deed,  or  what  their  point  in  the  case 
was,  one  of  the  plaintiff  s  counsel  replied  by  asking,  **  What  effect  do  you 
suppose  the  English  bankruptcy  law  has  on  American  debtors  ?**  And, 
again,  when  an  application  was  made  by  defendants,  to  dismiss  the  case  from 
the  short-cause  calendar,  one  of  the  plaintiff *s  counsel  stated,  **that  he 
believed  Uie  case  would  turn  only  on  questions  of  law,  and  that  the  facts 
were  not  in  dispute."  Held,  that  the  effect  of  this  conduct  was  to  mislead  the 
defendants*  counsel  and  induce  him  to  believe  that  the  legal  effect,  alone,  of 
the  proceedings  was  to  be  the  subject  of  contest,  and  that  no  formal 
omissions  existed  in  the  documents  relied  upon,  and  that  a  new  trial  was 
pntperly  granted  upon  the  ground  of  surprise.    Chaboserlain  v.  Lindsay.  .  281 

2.  Case  on  appeal  from  order  oranting  —  what  should  oontainjy    When 

a  new  trial  is  granted  upon  the  judge*s  minutes,  it  must  be  considered  as 
giiLnted  upon  ail  the  proceedines  of  the  trial,  including  all  the  testimony 
and  the  charge  of  the  judge ;  and  when  the  case  on  appeal  does  not  profess  to 
contain  the  whole  evidence,  and  gives  only  a  portion  of  the  judge  s  charge, 
the  appellate  court  cannot  say  that  the  granting  of  a  new  trial  was  error. 

BoTBR  V.  Bkown 615 

Hun— Vol.  I.  97 
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HEW  TSIAIi  —  OonUnusi.  Fam, 

Motion  for,  cannot  be  madecU  ifpecial  TenUf  whentheeoDoepUoman  ordBteok 

to  be  lint  heard  at  Oeneral  Term, 
See  Exceptions,  2. 

Bxdution  of  competent  Juror  not  ground  for. 

See  Jury,  2. 

When  not  granted  for  error  in  charge. 

See  Promissobt  Note,  2. 

Amendments  of  pleadinge  qfter  now  trial  ordered. 

See  PLEADiNoa,  1. 

NEW  TORS  uixif  —  SaJUmee  of  pcUoe  jutHeei  cf. 
See  Statctbs,  11. 

—^  Board  of  eeOmate  and  apportionment  of. 
See  Statuteb,  13. 

OommieeionerofpubUeworkeof, 

See  Statutes,  6, 7, 8. 

Emptoyee  of  oommiatumers. 

See  Statutes,  2,  8. 

ContTa4StforpiMic  work^  when  munidpai  offioen  hone  no  aufharUg  t» 

make. 

See  McDonald  0.  The  Mayor,  etc 719 

NON-BESIDENT — Attachment  against — efect  of  omission  to  procure  order 
of  publication  or  make  personal  service  within  wirty  dags. 
See  Attachicent. 

NOTE: 

See  pRoiosBORY  Note. 

KOTICE  —  Jh  produce  papers-- J^ect  qfrtfksal 
See  Evidence,  6,  6. 

NOTIOE  OF  A:PTJUil4 --- Service  qf,  on  one  partner  sujffleient 

See  Miller  v.  Perrine 


KOTICE  OF  APPEAAANOE  —  WUhdrawal  qf-^when  allowed. 
See  Afpbarancb,  1. 

NOTICE  OF  BAIX— In  foreclosure  bg  advertisemeni -^  Bequirsments  of* 
See  Foreclosure,  5. 

OFFICE —  Tide  to,  cannot  be  inquired  into  on  certiorari. 
See  Certiorari,  1. 

Pagment  of  salary  to  person  in  possession  of. 

See  Salary. 

Term  of 

See  Statutes,  14. 

OFFICEHS  —  Cf  corporation — when  not  personally  Uable  on  contract  signed  i^ 
tfietn  individuaUg,  but  made  in  its  behalf. 
See  Contract,  10. 

OPINION  —  Cf  expert,  when  admissiUe, 
See  Expert. 

OBDEB— PfiMT  of  Justice,  at  Special  Term,  to  vacate,]  This  acdoa  was 
tried  before  a  Jury,  ahd  a  verdict  rendered  lor  plamtifls.  Defendants 
appealed  to  the  Oeneral  Term,  and  a  case  was  settled  and  served.  The  Qen- 
enil  Term  reversed  the  judgment  and  ordered  a  new  trial  upon  a  8]>ecific 
oi)jectioii.  After  the  entry  and  service  of  the  order  of  reversal,  plaintiffs 
(obtained  an  order  from  Mr.  Justice  Daniels,  allowing  them  to  apply  for  a 
resettlement  of  the  case,  by  striking  out  this  exception,  and  an  order  striking 
it  out  Wiis  subsequently  made  by  Mr.  Justice  Van  Brunt,  from  which  order 

/ 
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an  appeal  was  taken  to  the  General  Term,  where  it  was  affirmed  by  default. 
Subsequently,  a  motion  was  made  to  have  the  orders  of  Justices  Dakiblb  and 
Van  Bbunt  vacated,  which  was  denied.  SM,  that  this  was  proper  ;  that, 
to  errant  the  motion,  would  be  to  allow  one  justice  at  Special  Term  to  reverse 
and  vacate  the  order  of  another  justice  at  Special  Term ;  that  no  such  prac- 
tice exists,  nor  is  there  any  provision  of  the  Code  which  permits  it. 

Halloaiitb;^  v.  Eckebt. U7 

OBDER  OF  ABRBST  — PcnMT  of  eountff  Judge  to  ffrant.]  An  order  of 
arrest  may  be  granted  ijv  a  county  jud<(e,  though  the  action  in  which  it  is 
granted  is  not  triable  in  bis  county,  and  though  the  attorney  for  the  moving 
piirty  does  not  reside  therein.    Kennbdy  o.  Simmons OSO 

See  Arrest. 

P  APSBS  —  Notke  to  produce  —  When  party  may  not  introduee  theiti  in  eoh 
denee. 

See  Evidence,  6. 

PARTIES  —  H'Mband  and  w*f6  must  join  in  a4stion  for  oeeupaUon  of  and 
damages  to,  lands  owned  by  them^  jointiy. 
See  Husband  and  Wife,  1. 

In  action  to  ,have  foreclosure  taie  declared  wH  the  purchaser  is  a 

necessary  party. 

&«  Foreclosure,  7. 

In  action  against  corporation — when  stockholders  not  necessary  parties. 

See  Action,  3. 

Proper  party  defendant^  in  auction  brought  on  obligation  of  one  of  sewral 

oonsolidated  corporations,  after  their  consolidation. 

See  Proutt  v   Mich.  So.  &  N.  Ind.  R.  R.  Co. 653 

PARTITION  —  Action  for,  under  chapter  338, 1858  —  issues  in — when  must  be 
tried  by  a  jury.]  1.  The  plaintiff  brought  this  action,  as  heir-at-law  of 
Abraham  WockI,  deceased,  to  obtain  the  partition  of  certain  lands  in  the 
possession  of  the  defendants,  who  claimed  them  as  devisees  of  said  Wood. 
The  plaintiff  alleged  that  the  devine  was  void,  and  brought  this  action  in 
pursuance  of  chapter  238,  Laws  1853.  A  motion  was  made  by  the  plaintiff, 
for  nn  order  directing  the  settlement  of  the  issues  in  the  action  and  that  the 
same  be  tried  bv  a  jury.  Held,  that  it  was  error  for  the  Special  Term  to  deny 
the  motion.    Hewlett  v.  Wood 478 

2.  Action  for,  may  be  maintained  by  vested  remainderman — Vested 

remainder — what  creates.]  The  provisions  of  a  will,  bv  which  real  pro- 
perty is  given  to  **the  heirs  of  the  body  of  A,  wliom  she  shall  leave  her 
surviving,'*  give  to  the  devisees,  during  the  lifetime  of  A.,  a  vested  remainder 
in  fee,  liable  to  open  and  let  in  after-born  children,  and  liable,  also,  to  be 
defeated  by  the  death  of  any  devisee  before  the  decease  of  A 

One  who  is  entitled  to  such  a  vested  remainder  in  lands  is  in  possession  of 
his  undivided  share,  within  such  meaning  of  the  statute  relating  to  actions  for 
partition  of  lands,  although  there  is  a  life  estate  covering  the  whole  lands, 
and  the  life  tenant  is  in  possession.    Chism  «.  Keith 588 

3.  Sale — effect  of  on  contingent  interests  of  persons  not  in  esse.]    Future 

contingent  interests  of  persons,  not  in  esse,  may  be  barred  by  a  sale  under  a 
judgment  in  partition.    Id. 

When  proceeds  of  sale  in,viiHbe  considered  as  realty — Distinctionbetween 

the  effect  of  sale  in,  and  one  had  under  wilL 
See  Will,  7. 

PARTNERSHIP  ~  Note  made  in  firm,  name  after  dissolution  of]  1.  After  the 
dissolution  of  a  partnership,  a  note  made  in  the  firm  name,  with  the  assent 
of  the  partners,  for  a  debt  due  by  the  firm,  is  a  valid  obligation. 

Randolph  v.  Peck 138 

2.  Note  made  after  diamlufion  of —  debt  d^ie  by  firm  sufficient  consideror 

Hon  for.]    The  debt  due  by  the  finu,  particularly  when  au  extension  of  the 
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P  ABTNSBSHIP  —  ConUnued,  Paob. 

time  of  its  payment  is  secured  by  giving  the  note,  is  a  soffldent  oonMderation 

Uierefor.     Id. 

3. Partidpatitm in  pr^Us  of —  tehen  U  makes  a  man  a  paHner,]    Ptartid- 

pntion  in  the  profits  of  a  firm,  unless  enjoyed  under  an  express  agreement 
that  it  is  given  in  lieu  of  compensation  for  services,  and  that  it  gives  no 
interest  in  ihe  business,  makes  a  man  a  partner.    Greehwood  «.  Brink.  . .    231 

4.  ''dbOor  — Chapter  281,  1833.]    Under  chapter  281,  of  Laws  of 

1833,  which  malLcs  it  a  penal  offense  to  assume  a  copartnership  name  where 
no  psrtnership  exists,  it  is  a  sufficient  answer  to  show  that  the  firm  name 
HctuHlly  represents  persons,  who  are  liable  as  partners  to  third  persons  and 
creditors.     Id, 

5.  —  Farm — When  agreement  to  work  farm  on  ehares,  does  not  ere  lie — 
£cidenceA  An  agreement  was  entered  into,  by  which  defendant  was  to 
worI(  a  farm  of  the  plaintiffs  on  shares,  wliich,  after  providing  for  the  * 
division  of  the  crops,  contained  the  following  clause:  **  All  the  profits  arising 
from  the  working  and  farming  of  said  farm,  to  be  divided  equally  between 
the  parties  to  this  agreement  All  losses  and  gains  upon  said  farm  for  one 
year  from  the  1st  of  March,  1870,  is  to  be  divided  equally  between  the  said 
parties."  Held,  that  a  partnership  was  not  thereby  created  between  the 
parties. 

At  the  trial,  the  foUowinff  question  was  put  to  defendant:  **  During  the 
whole  term  was  there  a  profit  made  or  loss  sustained  in  the  general  result? 
state  all  the  facts."  The  referee  refused  to  allow  him  to  answer  it  Hetd, 
that  this  was  proper,  a(»  the  question  was  too  general;  and  that  as  the  first 
part  of  't  wa<)  clearly  objectionable,  that  was  sufficient  to  authorize  its  rejec- 
tion as  an  entire  question. 

Defendant  offered  to  prove  the  cost  of  picking,  caring  and  baling  the 
hops.  IIM^  that  the  evidence  was  properly  rejected,  for  Uie  reason  tlmt  by 
the  terms  of  the  contnict,  defendant  was  boiind  to  perform  this  work,  and 
because  no  such  claim  was  set  up  in  the  answer. 

There  were  two  dwelling-houses  upon  the  farm,  one  of  which,  before  the 
making  of  the  agreement,  and  during  the  continuance  thereof,  was  occupied 
by  the  plaintiffs  and  the  other  by  the  defendant.  The  defendant  offered  to 
prove  the  value  of  the  use  of  the  dwelling  occupied  by  the  plaintiffs.  Hdd, 
that  as  the  agreement  contained  nothing  in  regard  thereto,  and  as  both 
parties  had  acted  on  the  assumption  that  each  was  endtlcd  to  the  possession 
of  the  house  occupied  by  himself,  that  the  evidence  was  properly  rejected. 

Orboort  v.  Brooks 404 

0.  IHsaolution  ef —  Aeetf^nee  ef  note  ef  one  member  of,  in  payment 

cf  partnership  debt — effect  ofX  The  defendants,  while  engaged,  as  co- 
partners, in  the  business  of  saloon-keeping,  became  indebted  to  the  plain- 
tiff for  beer  purchased  from  him.  Subsequently,  the  partnership  was  dis- 
solved, Harris  sellinff  out  his  interest  to  Crocker,  who  agreed  to  pay  the  firm 
debts.  The  plaintiff,  with  knowledge  of  the  dissolution,  accepted  Crocker*s 
note  for  the  debt,  upon  the  agreement  that,  if  paid,  it  would  cancel  the  dcbt« 
but,  if  not,  that  he  should  hold  the  firm  for  it.  Crocker  having  failed  to  pay 
tlie  debt,  this  suit  was  brought.  Held,  that  the  plaintiff,  by  accepting  Crocker  s 
note,  did  not  discharge  Harris  from  his  liability  for  tlie  firm  debts;  that 
Harris  was  liable  to  the  plaintiff,  as  principal  debtor,  and  not  merely  as  surety 
of  Crocker.    Vernam  o.  Harris   451 

7.  Titie  to  lands  of,  taken  in  name  of  one  partner —  EqytiUMe  drfense — 

t0/K»n  it  maybe  set  up  to  l^al  action.]  This  action  was  brought  by  the  plaintiff 
tiA  sole  devisee  of  John  C.  Thompson,  deceased,  to  recover  certain  lands  in 
the  possession  of  the  defendant.  The  defendant  alleged  in  his  answer  that 
the  land  was  bought  as  partnership  property  by  J.  C.  Thompson  and  defend- 
ant, and  that  the  deed  was  taken  in  the  name  of  J.  C.  Thompson  which  was 
the  firm  name;  that  he  had  paid  his  share  toward  the  purchase;  that  he  was 
in  possession  as  partner  and  had  expended  a  laree  amount  in  improving  the 
land.  At  the  trial,  the  justice  excluded  proof  of  these  allegations;  held^  that 
this  was  error.    THOSiPSON  ©.  Eorert 484 

Serviee  of  a  notice  of  aipfpeai  on  one  partner  is  sufficient 

See  Miller  t.  Perrinb C3Q 


INDEX.  773 

'  —  In  Cor^ederale  money.  Paim. 

See  Contract,  »,  4. 

Qf  money ^  though  voluntarily  made,  may  be  recovered  back,  if  fra/wdU' 

lenUy  obtained. 

See  SuPBBVisoRs. 

Cf  mortgage  —  time  of,  may  be  extended  by  parol. 

See  Contract,  9. 

A  party  is  entitled  to  recover  money,  paid  upon  a  fraudulent  contraeL 

See  Contract,  8. 

Time  of —  tehen  not  extended  by  taking  collateral  tecurity. 

See  Fromissort  Note,  2l 

PEBFOBMANCE  —  Defective — defense  of—  remedy.]  1.  A  party  may  retain, 
witiiout  compensation,  the  benefits  of  a  partial  performance  only  when,  from 
the  nature  of  the  contract,  he  must  receive  such  benefits  in  advance  of  a  full 
performance,  and  when,  by  its  terms  or  just  construction,  he  is  under  no  legal 
obli^tiou  to  pay  until  the  performance  is  complete;  otherwise,  the  party 
receiving  the  benefit  of  insufficient  performance,  must  find  his  relief  in 
damages.    Krom  v.  Lett « 171 

Of  sealed  instrument,  may  be  postponed  by  parol. 
See  Contract,  9. 

PEBJX7BY —  Precise  loeaUiy  of  commission  of  offense  not  matter  of  description 
and  need  not  be  proved. 

See  Indictment,  5. 

PLACE  OF  TRIAL— Of  indictment  for  bigamy. 
See  Criminal  Law,  11. 

PI«EADINGH3 — Amendment  of — (tfter  new  trial  ordered — power  to  aBow.] 
1.  The  court  has  power,  on  special  motion  made  on  notice,  to  allow  a  supple- 
mental and  amended  complamt  to  be  served  after  a  new  trial  ordered  by  the 
Court  of  Appeals ;  the  facts  still  remaining  essentially  the  same  as  alleged  in 
the  original  complaint,  though  more  minutely  and  particularly  stated  and  the 
parties  plaintiff  being  changed  in  conformity  with  a  transfer  of  the  interests 
of  tJ^e  original  parties.  That  the  demand  for  jud.i^ent  differs  very  materi- 
ally, in  the  amended  complaint,  from  that  in  the  original,  is  not  important,  as 
any  relief  consistent  with  the  facts  may  be  given  under  section  275  of  the 
Code.    Getty  v,  Spauldino 115 

2.  General  denial — what  evidence  admitted  under.]     The  action  was 

brought  to  recover  the  price  of  the  goods  s^ld.  The  answer  consisted  of  a 
general  denial.  Held,  that  the  defendant  could  not  introduce  evidence  to 
prove  that  he  had  paid  the  broker  for  the  goods.    Babsett  v.  Ledbrer 274 

8.  Motion  to  amend  answer  —  when  denied  —  Laches  —  Discretion.] 

When  a  case  has  been  long  pending,  and  is  on  the  second  trial  before  a 
referee,  and  when  the  evidence  given  on  the  preceding  trial  subjects  the  affi- 
davit, made  in  support  of  the  application  for  leave  to  amend  the  answer,  to 
grave  suspicions  as  to  the  correctness  of  its  statements,  the  court  will  con- 
sider such  circumstances  on  such  an  application. 

Whether  an  amendment  to  a  pleading  should  be  allowed  or  not,  has  been 
confided,  bv  the  provisions  of  the  Code,  very  much  to  tbe  discretion  of  the 
court  hearing  the  motion.  And,  ordinarily,  the  exercise  of  that  discretion  is 
not  afterward  the  subject  of  review  by  the  General  Term,  upon  appeal. 

Smith  v.  Booms 809 

See  Complaint;  Answer. 

PLEDGE— Of  «<0dt 

See  Conversion. 

POUCE  JUSTICES^*  When  such  de  faeto^  acts  must  be  obeyed  tm  ouster 
from  office. 

.     See  Certiorari,  1. 
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POSSESSION —  Fnfhe  obsenM  of  advene  poyiemon^  wmmkm  fodom  the  legal 
title — §78  of  ths  Code  is  to  be  read  in  connection  with  1 81. 

Bee  Wood  «.  t^qaii^ES k... -, 481 

^—  When  title  to  realty  acquired  by, 
iSfed  Title,  1. 

Of  note — when  necen^ary  to  recover  on  iL 

See  Pbokibsort  Note,  ?. 

POWEB —  Of  court  to  aUoie  amendmenti. 
See  Pleadings,  1. 

——  Of  court  to  grant  extra  allowance. 
See  Extra  Allowance. 

-^->  Cf  court  in  caee  of  exeesnte  damagee. 
See  Damages,  3. 

-~—  Cf  court  to  open  decree  for  absolute  diwree. 
See  Divorce,  1. 

P&ACnOX — ActM^  on  individual  doAn  where  plaintiffs  are  described  as 
tors  in  title,]  1.  Where  tlie  plaintiflfs  were  described  in  tbe  title  of  the  cause 
executrix  and  executor,  and,  in  the  binly  of  tbe  complaint,  a  i^ood  cause  of 
action  is  completely  alleged  and  set  forth,  but  it  appears  to  be  in  the  platn- 
titfs*  own  right,  ana  not  in  their  representative  capacity,  held,  thfd  a  demurrer 
on  the  grounds  th.it  tiie  piiiintifTs  hiul  no  capacity  to  sue,  it  not  appearing  from 
the  complaint  that  they  were  executrix  and  executor,  and  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  was  friyoloos. 
Murray  «.  Church 49 

2.  Death  of  party,  pending  appe*d — SubMutionJ]    An  order  of  the 

General  Term,  determining  an  appeal  from  an  order,  made  when  the  repre- 
sentatives of  a  pnrty,dying  pending  the  appeal,  were  not  properly  before  the 
courL  is  irregular,  and  niay  be  set  axide  on  motion  at  Special  Term. 

Jato.  DeQroot 118 

3.  Divorce — Jfidgment — mot  if m  to  set  aside  after  death  of  ^ainUff.^ 

Wliere  A  iudgment  for  divorce  has  been  obtained  by  the  plaintiff  i^^nst 
tile  defenaant,  and  the  plaintiff  has  subsequently  died;  held,  that  a  motion^ 
made  upon  papers  serrea  upon  his  administrator,  to  set  aside  the  judgment 

for  fraud  and  irregularity,  was  properly  denied.    Watson  «.  Watson 287 

P&EMIUK  NOTES—  LiabOUy  on. 
See  Insurance,  1. 

P&B8U1CPTI0II'  —  From  other  transactions. 
See  Evidence,  9. 

—  From  appearance  of  prisoner  during  trial. 
See  Criminal  Law,  2. 

PRINCIPAL  AND  AQSNT  —  Agent — purchase  of  prinHpaPs  property 
by^  1.  Plaintiff  was  the  owner  of  certain  mining  property,  of  which  the 
defendant,  as  his  agent,  had  the  care  and  m.iniigement.  Being  desirous  of 
disposing  of  the  same,  he  entered  into  an  aii^rcement  with  defendant,  where- 
by he  was  to  convey  the  Irondale  and  Denmark  mines,  and  a  note  made  by 
one  Condlt,  to  defendant  for  $201,000.  Plaintiff  was  induced  to  enter  into 
this  agreement  by  the  representations  of  defendant,  that  the  Irondale  mine 
could  be  sold  to  one  Popenhnusen,  for  $100,000;  it  being  distinctly  undcrstixid 
between  the  parties  that  the  defendant  would  realize  the  sum  of  $^5,000  for  his 
services  in  making  tlie  sale,  and  no  greater  sum.  At  the  time  this  aCTeement 
was  erftered  into,  defendant  had  alrSidy  contnicted  to  sell  the  Irtmdale  mine 
to  Popenhausen,  for  nearly  $200,000.  Plaintiff,  in  ignorance  of  this  fact,  con- 
veyed the  Irondale  mine  to  defendant  in  pursuance  of  the  agreement,  and  he 
conveyed  it  to  Popenhausen,  receiving  nearly  $200,000  for  it.  Subi^quently, 
plaintiff  discovered  the  fraud  and  brought  this  action  to  have  the  sale  of  the 
Denmark  mine  canceleil,  and  to  recover  the  difference  between  the  price 
for  which  the  defendant  sold  the  Irondale  mine  and  the  amount  paid  by  hun 
as  the  purchase-price  of  it,  including  the  expenses  attending  the  sale  and 
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completion  of  the  title  and  a  compensation  to  him  of  $25,000.  ffdd,  that  he 
wtis  entitled  to  recover;  that  before  the  defendant  could  lawfully  become 
the  purchaser  of  the  property  which  constituted  the  subject  of  his  agency,  his 
relations  to  it  required  that  he  should  fully  and  fairly  disclose  to  his  princi- 
pal, all  the  facts  which  were  known  to  him  that  could  be  supposed  lo  affect 
the  terms  on  which  it  might  be  proper  to  dispose  of  it.    Brown  v.  Post  . . .  803 

2. SaU  between  —  wJien  9UiUUned,'\  In  order  to  sustain  such  a  trans- 
action and  secure  the  sanction  of  a  court  of  equity  for  it,  the  affent  must 
be  able  to  ^ow  it  to  be  fair  and  honest,  and  to  haye  been  preceded  by  the 
disclosure  of  what  he  had  ascertained  or  discovered  concerning  its  value  and 
propriety,  where  the  principal  has  not  dispensed  with  the  performance  of 
that  duty.    Id. 

8.  FrauduUni  repreeerUaUons  —  di9eovery    of^  acUte    vimlanee  —  not 

required.]  Before  the  deed  for  the  Irondale  mine  was  received  by  the  pur- 
clia^r,  intimations  were  ffiven  to  the  plaintiff's  counsel  that  the  defendant 
had  sold  the  property  for  more  than  the  plaintiff  supposed  he  was  receiving, 
but,  upon  a  partial  investigation  being  made,  the  suspicion  created  by  such 
intimations,  whs  removed.  A  more  decided  invest i^atiiin  might  have  led  to 
a  discovery  of  the  truth  before  the  deed  was  delivered.  Held,  that  the 
plaintiff  was  under  no  obligation  to  the  persou  deceiving  him  to  make  such 
investigation.  A  person  deceived  by  the  fraudulent  misstatements  of 
another,  owed  him  no  duty  of  active  vigilance  in  the  discovery  of  the  fact  that 
they  are  false;  where,  by  means  of  that  character,  he  deceives  another  to  his 
prejudice,  there  is  nothing  in  the  law  requiring  him  to  be  protected  against 
the  consequence  of  liis  wrong,  because  the  person  imposed  upon,  did  not 
suspect  him  and  adopt  some  means  to  discover  the  imposition.    Id, 

4. Agreement — void  as  against  public  poUeff —  Judgment — reversal  of — 

restitution  (f  money  collected  under.'^  A  judgment  was  entered  in  this  action 
in  favor  of  the  defendant,  from  which  the  plaintiff  appealed  to  the  General 
Term,  where  it  was  reversed,  and  a  new  trial  ordered.  Pending  the  appeal, 
the  defendant  proceeded  to  collect  the  judgment  by  execution  and  levy,  and 
the  appointment  of  a  receiver  of  the  plaintifrs  property.  Certain  property  of 
the  plaintiff  was  sold  on  execution  under  an  agreement  made  between  the 
ilefendant  and  plaintiff's  agent,  who  was  the  defendant's  receiver,  that  the 
money  should  not  be  restored  in  case  the  judgment  wan  reversed,  and  that 
plaintiff's  agent  should  be  permitted  to  purchase  and  become  the  owner  of 
the  property  thus  sold.  After  the  reversal  of  the  judgment  at  General  Term, 
an  order  was  made  directing  tlie  restitution  to  the  plaintiff,  of  the  amount 
collected  under  the  judgment  ffeld^  that  the  order  was  correct;  that  the 
agreement  between  plaintiff's  agent  and  defendant  was  void,  as  against  public 
policy,  as  it  in  effect  provided  for  transferring  the  property  of  the  principal  tc 
the  agent,  and  that  it  was  not  binding  upon  the  plaintiff. 

Hollow  AT  v.  Stephens <08 

5. Promissory  note  —  mere  possession  of,  by  agent,  unindorsed  —  authority 

conferred  by  such  possession  to  reeeite  payments  t/iereon.]  Tlie  mere  fact 
that  a  person  claiming  to  be  the  agent  of  the  payee  of  a  promissory  note 
has  the  same  in  his  possession,  unindorsed,  docs  not  confer  upon  him  an 
apparent  authority  to  receive  payments  thereon. 

Wardrop  v.  Dunlop S25 

6.  Payments  on  note  to  agent  —  when  binding  on  principal  —  EatiflccL- 

tion.]  An  agent  who  had  in  his  possession  a  promissory  note,  received  a  pay- 
ment thereon  without  authority  from  his  principal,  who,  when  informed  of 
the  payment  bj^  the  agent,  remained  silent  lor  nearly  three  years,  allowing  the 
money  to  remain  in  the  agent's  hands.  At  the  end  of  this  time,  he  wrote  to 
him  about  the  note,  and,  in  computing  the  amount  due  thereon,  allowed 
the  parent  so  made.  During  this  time  other  payments  had,  unknown  to 
the  principal,  been  received  by  the  agent  Held,  that,  by  his  letter  to  the 
agent,  he  was  precluded  from  den3ring  his  authority  to  receive  the  first  pay- 
ment, and  that  by  ratifying  this  act  of  the  agent,  and  by  failing,  after  know- 
ledge of  the  first  payment,  to  notify  the  maker  oi  the  note  that  the  agent  had 
no  authority  to  receive  payments,  he  conferred  upon  him  an  apparent 
Authority  to  receive  the  suDsequent  payments.    Id. 
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7. Sale — uhslher  made  by  vendee  a»  priadpal  or  an  agent —  Bmur 

rf  vendee  to  create  relation  of,  by  etaiemenis  made  to  vendor  after  sale  —  Silence  of 
vendor  afUr  $uch  eiatem^nU  mide,  not  ratiflcaHon  of  or  aequieeoenoe  in  daim!\ 
Plaiatifif  sued  defendant,  claiming  to  have  sold  liim  a  quantity  of  hops.  The 
defendant  alle«;ed  that  he  bought  the  hope  as  agent  of  H.  &  C.  of  N.  Y.; 
that  plaintiff  knew  he  was  such  agent;  that  the  hops  were  shipi^ed  ti>  M.  & 
C.  with  plaintiff's  knowled^  and  assent,  and  were  sold  by  thuni,  and  that, 
subsequently,  they  failed  without  haying  paid  for  them.  The  referee  found 
tUat  the  sale  was  made  to  the  defendant  as  principal  and  not  as  agent  of  H.  A 
C.  Held,  that  the  evidence  in  the  case  was  sufficient  to  authorize  the  referee 
so  to  find. 

After  the  sale  of  the  hope  by  H.  dk  C,  the  defendant  inclosed  an  *Bccoant 
of  the  sale  to  plaintiff,  and  disclaimed  any  personal  responsibilities  for  the 
proceeds,  telling  plaintiff  he  must  hx>k  to  H.  &  C.  for  hii»  pay,  as  he,  defend- 
ant, acted  only  :is  their  agent;  to  this  letter  plaintiff  paid  no  attention.  On 
the  trial,  it  wa.H  claimed  that  the  plaintiff  thereby  ratified  aud  aitquiesoed  in 
the  claim  of  the  defendant,  who  was  thereby  released  from  any  liability  to 
plaintiff.  Held,  that  the  mere  statement  of  the  proposition  woiiM  seem  to  be 
its  sufficient  refutation.  It  is  not  possible  that  one  can  release  himself  from 
the  obligation  of  a  valid  contract,  by  telling  the  other  party  that  he  must 
look  to  some  third  person  for  its  fulfillment,  or  that  the  contract  was  one  of 
agenc)'  and  not  made  by  him  as  principal.  The  silence  of  plaintiff  might  be 
construed  as  some  evidence  of  the  truth  of  the  statements  made,  but  by  no 
possibility  could  it  convert  a  principal  into  an  a^ent,  upon  the  theory  of 
ratification,  acquiescence  or  estoppel.    Dabrow  v.  Korthrop. 431 

8.  Liability  of  principal  for  acts  of  agent,  ofUr  ienmnafion  of  agency^ 

notice  of  such  termination  not  having  been  given.^  In  this  action,  bronght  for 
goods  sold  and  delivered,  it  appeared  that  one  Boyce  hiad,  for  a  long  time, 
acted  &s  the  a>^ent  of  defendant  in  carrying  on  the  lumber  business,  and  that> 
after  the  termmation  of  his  agency,  the  plaintiff,  who  had  received  no  notice 
that  he  h>id  ceased  to  be  defendant's  agent,  sold  the  lumber  to  him,  for  the 

fmrchase-price  of  which  this  suit  was  brought.    Held,  that  defendant  was 
iable.    Kkrslakb  v.  Schoonxakbb 486 

9.  Agent — ads  of  in  excess  of  authority — prtnapainot  bound  by,  t» 

party  who  his  not  suffered  loss  or  ii\fury  thereby.]  Bv  the  act  of  an  agent 
within  the  general  scope  of  his  employment,  but  in  excess  thereof,  the 
principal  is  not  l)ound  to  a  third  person  who  has  rightfully  believed  the  a^.nt 
was  acting  within  his  authority,  unless  such  third  person  has  sustained 
some  loss  by  reason  of  such  act  of  the  agent    Downbb  v.  Carpenter 591 

10.  Contractor — when  principal  liable  for  acts  of.]  A  party  who  directa 

an  obstruction  to  be  put  in  a  highway,  cannot  shielci  himself  from  liability, 

by  showing  that  it  was  put  there  by  a  contractor.    Jones  v.  Chantut 618 

11.  3  k.S.,  5<A  ed.,  p.  leS  —  Agent  ^ratification  of  acts  tf.]    William 

Ingram  died,  intestate,  July  16th,  186i,  leaving  a  widow,  the  plain- 
tiff, and  two  minor  children.  The  deceased  had,  at  the  time  of  his  death,  in 
his  residence,  $025  in  money,  and  $300  in  certificates  of  deposit,  in  the  Port 
Jervls  Bank.  Immediately  atler  his  death,  Oliver  Young,  the  defendant's 
intestate,  and  the  uncle  of  the  plaintiff,  told  her  that  it  was  not  safe  to  keep 
the  money  and  securities  in  the  house,  and  he  afterward,  apparently  with  her 
consent,  deposited  the  same  in  the  Port  Jervis  Bank.  The  plaintiff  drew 
from  the  bank  $225,  and  the  remaining  $700  was  invested  by  Young  in  gov- 
ernment bonds,  which  were  deposited  in  the  bank,  the  plaintiff  going  to  the 
bank  and  drawing  the  interest  upon  them  regularly,  up  to  July  Ist,  1869. 
In  December,  186i^,  the  bank  was  robbed,  and  those  bonds  were  stolen.  In 
January,  1872,  the  plaintiff  was  appointed  administratrix  of  William  Ingram, 
and.  Young  having  died,  this  action  was  brought  to  recover  of  his  estate  the 
vaiue  of  the  bonds.  Held,  that  she  ctMild  not  recover  ;  first,  because  Young 
acted  as  her  agent,  and  was  not  chargeable  on  the  testimony  either  with 
neglect  or  conversion  in  res]>ect  to  the  property  ;  and  second,  btM^use  tbo 
plaintiff  adopted  and  ratified  his  act  in  investing  the  money  and  depositing 
the  bonds.    Ingram  «.  Young 487 

—  Qualification  of  agents  authority. 
Bee  Authority. 
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AgeiU — when  UabUfor  mis  of  prineipaTi  property. 

See  Damages,  1. 

—  Priruupal — when  not  bound  by  covenant  of  agent. 
See  Lease,  1. 

When  title  of  principal  diveeted  hy  acta  of  agent. 

See  Sale,  1,  8. 

ViUage  corporation  —  water  eommimonen  are  agenig  of  and  village  ia 

reeponaible  for  ifiMr  acts  —  Knowledge  of  agent  i$  knotoledge  of  principal. 
See  Neoligbkgb,  8. 


Unauthorized  o/cts  of  agent — ratification  of  , 

See  Marbied  Woman,  5. 

Authority  of  agent  to  bind  principal — When  agent  of  ineuranee  com- 
pany has  an  implied  authority  to  direct  assured,  how,  when  and  where  premiums 
shall  be  paid,  and  to  bind  company  by  such  directions. 
See  IiYSURANCB,  11. 

Agent—  authority  of 

See  Remington  v,  Gbrlxng 619 

-^  When  knowledge  of  attorn^  is  not  knowledge  of  eUent 
See  Attorney,  1. 

When  Uahle  for  ne^^fenee  of  servant. 

See  Damages,  3. 

PBIXQIPAIi  AND  StJBETT—  When  party  liable  as  principal,  and  not  as 
mrety.]  After  the  dissolution  of  a  partnership,  a  creditor  having  knowledge 
of  the  dissolution,  accepted  the  note  of  one  member  of  the  firm  (who  had 
purchased  the  interest  of  the  other  member  and  agreed  to  pay  the  firm  debts), 
upon  the  agrf  ement  that  if  paid  it  would  cancel  the  debt,  but  if  not,  that  he 
should  hold  the  firm  for  it. 

The  note  was  not  paid.    Held,  that  the  other  member  of  the  firm  was  liable 
as  principal  debtor,  and  not  merely  as  surety. 
See  Partnership,  6. 

Admission  of  principal — iahen  admissible  against  surety^ 

See  Evidence,  2. 

Sureties  —  substitution  of  other  than  those  mentioned  in  bid  for  public 

work,  after  acceptance  of  bid — when  not  allowed —  Chap.  217,  1809;  Chap,  619, 
1870. 

See  Contract,  5. 

Sureties  on  bond  of  assignee^  given  in  pursuance  of  Chap,  847, 1860 — Uor 

bilityof 

See  Assignment,  2. 

Surety  on  draft  of  corporation — when  usury  not  available  as  defense  by. 

See  Bills  of  Exchange. 

Maker  of  premium  note  and  insurance  company  hone  not  such  relation  to 

each  other. 

See  Insurance,  4. 

* 

PBOFZTS  —  Participation  in — when  makes  man  a  pa/rtner. 
See  Partnershif,  8. 

PB0MI8S0BY  "SQTE  — False  representations -^uhen  a  defense.\  1.  Action 
upon  two  promissory  notes,  made  by  defendants  to  the  order  of  plain- 
tiiOF  *s  testator.  Defendant  set  up  as  a  defense,  that  the  notes  were  given  in 
part  payment  of  a  farm,  purchased  of  the  plaintiff's  testator;  that  the  party 
selling  the  land  for  him,  represented  the  laud  sold  to  cover  a  certain  cedar 
knoll,  which  the  defendant  asserts  it  did  not,  and  that  damages  to  a  much 
larger  extent  than  the  notes  had  resulted.  The  proof  showed  that  the  notes 
W'sre  given  after  a  tUU  knowledge  of  the  fact  of  the  real  extent  of  the  land, 
and  uter  efforts  had  been  made,  by  those  acting  with  defendants,  to  purchase 
tho  knoll,  and  that  after  the  notes  came  due,  promises  were  made  to  pay  on 
a  note  given,  as  those  were,  with  full  knowleuge  or  means  of  knowledge  of 

Hun — Vol,  I.  98 
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the  extent  of  the  purchase.  Bdd,  that  the  law  will  not  sustain  such  a 
defense.    Ishah  f>,  I)avibon. Hi 

2.  Payment — Taking  collateral  security  to — when^does  not  extend  Ume 

of  payment  of — Error  in  charge  —  when  immaterial.]  This  action  was 
brought  against  the  defendants,  as  Inaker  and  indorser  of  a  promissorv  note. 
The  answer  set  up  payment,  that  the  plaintiff  had  accepted  a  tliird  party 
(the  firm  of  J.  A.  Chariton  &  Ck>.)  as  principal  debtor  for  the  note,  and 
extended  the  time  of  payment  with  such  third  party,  without  defendants*  con- 
sent or  Icnowledge.  The  plaintiff  received  from  the  firm  of  Charlton  &  Co., 
a  post-dated  check,  and,  subsequently,  a  note  for  the  amount  of  the  note  in 
suit,  but  tlie  jury  found  that  they  were  received  as  collateral  security  only, 
and  that  plaintiff  did  not  accept  the  firm  as  principal  debtor.  At  the  trial, 
the  court  charged  that  "  the  mere  giving  or  taking  of  a  check  or  not«  by  a  thiid 

Sarty,  as  collateral,  does  not  of  itself  extend  the  time  of  the  principal  debtor.** 
leld,  that  the  charge,  as  applicable  to  the  case,  was  correct  The  defendants* 
counsel  requested  the  court  to  charge  the  jury,  that  if  the^  should  find  that 
the  plaintiff  agreed  to  accept  the  firm  of  Charlton  &  Co.  for  the  payment  of 
the  note  in  suit,  that  firm  having  the  defendant  Trouddcn*s  money  to  that 
amount,  such  agreement  was  a  payment  of  the  note,  and  the  court  refused  so 
to  charge,  lleld^  that  it  erred  in  so  doing ;  that  though  the  agreement,  if 
made,  would  not  have  been  technically  a  paj^ment,  yet  it  would  have  dis- 
charged the  debt  by  way  of  accord  and  satisuiction ;  but  that,  as  it  appeared 
that  the  question  whether  or  not  such  an  agreement  had  been  made,  had  been 
fairly  presented  to  the  jury  in  the  charge  of  the  judge,  and  they  had  answered 
it  in  the  nc&:iitive,  that  the  judgment  would  not  be  reversed. 

Van  fJxTEK  t.  TnouDDEN  483 

8. Usury.]    This  action  was  brought  upon  a  promissory  note.    The 

answers  set  up  usury  as  a  defense.  The  note  was  made  by  the  defendant, 
Stokes,  to  raise  money  upon.  The  bank  having  refused  to  discount  it,  he 
appliea  to  one  Hill,  who  offered  to  discount  it  for  a  shave  of  six  dollars,  to 
which  the  defendant  agreed.  Hill  then  took  the  note  and  soon  returned 
witli  plaintiff's  check  for  the  amount  of  the  note,  less  legal  discount,  payable  to 
the  order  of  Stokes,  who  took  the  check  to  the  bank,  received  the  money,  and 
paid  Hill  the  six  dollars  according  to  agreement.  Plaintiff  had  no  knowledge 
that  Hill  received  or  was  to  receive  anything  from  Stokes,  nor  did  plaintiff 
receive  or  agree  to  receive  the  six  dollars,  or  any  part  thereof.  Held,  that  the 
plaintiff  was  entitled  to  recover.    Yak  Burbn  o.  Stokbb 484 


4.  AlteraHons  of — tohen  material — when  note  avoided  by.]  The  defend- 
ant, J.  K.  Miller,  made  his  promissory  note  for  $500,  pavable  to  the 
order  of  one  Knapp,  the  note  reading  **I  promise  to  pay,*^  etc.  Subae- 
quentlv  Knapp,  without  the  knowle&e  or  consent  of  J.  E.  Miller,  per- 
Buadea  the  defendant,  P.  Miller,  to  sign  her  name  to  the  note,  under  the  name 
of  J.  K.  Miller.  Afterward,  and  before  its  maturity,  the  note  came  into  the 
hands  of  the  plaintiff,  a  bona  fide  purchaser,  for  a  valuable  consideration, 
without  notice.  In  an  action  brought  by  him  upon  the  note,  hdd^  that  ho 
was  entitled  to  recover  against  both  of  the  defendants.  That  the  addition  o( 
P.  Miller's  name  to  the  note  was  not  a  material  alteration  thereof,  and  did 
not  render  it  invalid  as  to  the  original  maker.    Card  «.  Miller 904 

5. Whenpo9»ee»imof^ryece9»airyioareoowTyon^  This  action  was  brought 

on  a  promissory  note,  made  by  the  defendant,  payable  to  the  plaintiff  or 
bearer.  At  the  trial,  the  note  was  produced  by  a  witness,  who  cRiimed  to 
own  it  as  administrator  of  an  estate,  while  the  plaintiff  testified  that  he  owned 
the  note,  and  that  it  had  never  been  transferred  or  paid.  HM^  that  the  plain- 
tiff  was  not  entitled  to  recover  as  he  had  not  possession  of  the  note  and  it 
was  not  lost    C&ahdall  «.  Schrobpfbl 551 

0. BighX  of  party  paying,  to  have  it  surrendered  or  destroyed.]    A  party 

paying  a  promissory  note,  or  negotiable  bill,  is  entitled  to  the  delivery  of  such 
note  or  bill,  on  payment,  or  its  production,  that  It  may  be  discharged  or 
destroyed  in  his  presence.    Id, 

7:  It^netion  to  restrain  trantfer  of — Serviee  by  pvHicaUon,^     This 

action  was  brought  to  restrain  the  defendant,  the  bank,  from  returning  a 
promissory  note,  made  by  the  plaintiff,  to  the  defendant  Lewis,  and  by  him 
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sent  to  the  bank  for  collection.  The  suit  was  commenced  after  the  maturity 
and  dishonor  of  the  note.  Lewis  resided  in  Pennsylvania,  and  had  never 
been  served  with  process,  or  in  any  way  appeared  in  the  action.  The  com- 
plaint alleged  that  Lie  note  was  obtained  by  fraud,  that  the  consideration  for 
which  it  was  given  had  failed,  and  that,  '4f  said  note  is  permitted  to  be 
returned  to  said  defendant  Lewis,  it  will  l)e  a  means  of  annoyance  to  the 
plaintiff;  it  may  get  into  the  hands  of  innocent  parties,  who  will  be 
defrauded  thereby,  and  it  may,  and  doubtless  will,  be  used  to  injure  the 
plaintiff  in  his  credit  and  in  his  busmess."  Held  (1.)  That  the  plaintiff  bad  a 
.  perfect  defense  at  law.  (2 )  That  the  facts  stated  did  not  justify  an  apprehen- 
sion that  Lewis  would  make  an  improper  use  of  the  note,  and  that  plaintiff 
was  not  called  upon  to  protect  third  parties  who  might  be  defrauded  l>y  Lewis. 
(8.)  That  the  action  could  not  be  maintained,  for  the  reason  that  Lewis  had 
not  been  served  with  process.  (4)  That  an  order  of  the  Special  Term,  dis- 
solving a  temporary  injunction  granted  in  the  action,  was  proper  and  should 
be  affirmed.    Galubha  «.  Flour  City  National  Bank 678 

8.  Accommodation  indoreer  —  when  not  UabU  to  party  having  noHoe,'\  A 

party  having  notice  of  the  fact,  that  a  note  has  upon  it  an  accommodation 
Indorser,  and  who  does  not  part  with  anything  upon  the  faith  of  its  transfer 
to  him,  stands  in  no  better  position  than  the  maker,  and  cannot  recover 
thereon  against  the  indorser.    Powers  i^.  French 583 

9.  Consideration  for,  tnU  be  presurned.]    The  distinction  between  a 

promissory  note  and  other  contracts,  is,  that  in  the  former  a  consideration 
will  be  presumed,  and  in  the  latter  it  must  be  proved.    Id, 

10.  Anetcer  in  action  on — admimon  in,  of  making,  indoreemenl  and 

trantfer  of  note — effect  ef^  An  admission  in  the  answer,  of  the  making, 
indorsement  and  transfer  or  a  promissory  note,  does  not  preclude  the  dcfena- 
ant  from  showing  that  there  was  no  consideration ;  that  the  indorsement  was 
lent;  and  that  the  consideration  paid  by  the  plaintiff  was  in  fact  the  money 
of  the  party  to  whom  the  indorsement  was  lent.    Id. 

11.  Given  to  eompromMe  felony — bonajide  owner  of — Ecidenee — orderof 

reception  of]  In  an  action  upon  a  promissory  note,  the  defense  was  set  up, 
that  it  was  given  to  compromise  a  felony.  The  court  refused  to  allow  the 
defendant  to  show  this  lact,  unless  he  first  showed  that  the  plaintiff  was 
not  a  bona  fide  owner  of  the  note.  Held,  that  this  was  not  an  error — that 
the  court  had  a  right  to  determine  the  order  in  which  evidence  should  be 
introduced — and  that,  as  the  facts  which  the  defendant  offered  to  show 
would  not  constitute  a  defense  unless  the  plaintiff  was  shown  not  to  be  a 
bona  fide  purchaser,  it  was  proper  that  the  latter  fact  should  be  first  shown. 

*HlLL  V.  KORTHRUP 619 

\%. Ovaraniy — when  void  because  eonrnderaHonie  not  expreeeed  in  it — in 

action  on,  ineolvenoy  of  maker  €f  note  may  be  shown.]  A  guaranty,  written 
upon  a  promissory  note  in  the  words,  **  I  hereby  guarantee  that  the  above 
note  is  not  outlawed,  according  to  the  laws  of  the  State.  [Signed]  Isaac 
Hampton,'*  is  invalid,  no  consideration  being  expressed  in  it.  In  an  action 
thereon,  it  is  proper  to  show,  on  the  question  of  damages,  that  the  maker  of 
the  note  is  insolvent,  and  that  a  judgment  against  him  cannot  be  collected. 
Clark  v.  Hampton 61S 

18.  Complaint  in  acUon  againet  indormr — whtxl  muet  be  aUeged  t'n.] 

This  action  was  upon  a  promissorv  note  made  by  8.  <&  M.,  payable  to  tlie 
order  of  the  plaintiffs  and  indorsed  by  the  defendant.  The  complaint  alleged 
that  the  plamtifik  were  the  owners  of  the  not«,  and  **  that  the  defendant 
indorsed  said  note  at  the  time  of  the  making  thereof."  The  note  was 
set  out  in  full,  but  a  copy  of  the  indorsement  was  not  given.  The  defendnnt 
demurred.  The  plaintiffs  moved  for  an  order  directing  judgment  tor  them, 
on  the  ground  that  the  demurrer  was  frivolous,  which  was  granted.  Held, 
that  this  was  error;  that  in  order  to  entitle  the  plaintiffs  to  recover,  it  was 
necessary  for  them  to  allese  the  special  circumstances  charging  the  defendant 
B8  first  indorser,  to  rebut  the  presumption  that  he  was  second  mdorser. 

Woodruff  v,  Leonard ; 
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Mere  poiuesmon  of  by  agents  umndoned^  doee  noi  eoitferauihorify  to 

pofpnentt  thereon  —  Payments  to  agent  upon  —  when  binding  on  prindpaL 
See  Principal  and  Agent,  5,  6. 

Alteration  of — toJien  immateriaL 

See  Hunt  e.  Mitchbll 021 

Secured  by  chattel  mortgage — bona  fids  purehamr  of  takee  the  martgage 

as  he  takes  the  note,  free  from  equities  existing  in  favor  of  third  parties  whue 
held  by  the  mortgagee. 

See  Chattel  Mortgage,  5. 

Of  married  woman —  Uabiliiy  on. 

See  Married  Woman,  2. 

See  Insurance,  1 ;  Jury,  1 ;  Partnerbhif,  I,  2. 

PUBLIC  POLICY  —  Contracts  in  rdaUon  to  bounties^  tohen  void  as  againsL 
See  BouNTisa 

TXIBLIOATION-' Of  summons  service  by  ^  Code,  %  185,  sub.  A.  — when 
cannot  be  applied. 

See  Galusha  v.  Flour  Citt  National  Bank 573 

aUALIFICATION  OF  AT7TH0&ITY—  When  aOovoed. 
See  Authority. 

QUAKTITM  MEBXTIT  —  Action  for  sendees  —  spedftc  prices  agreed  upon.] 
Action  by  plaintiffs  tu  recover  commissioas  for  services  rendered  in  selling 
certain  real  estate  for  defendant.  The  complaint  was  in  form  upon  a  quantum 
meruit,  the  allegaticm  being  that  the  sum  named,  the  plain ufts  reasonably 
deserved  for  their  services.  The  court  instructed  the  jury  th.-it  they  could 
not  find  a  verdict  for  less  than  the  full  amount  claimed,  to  which  instruction- 
the  defendant  excepted.  Heldf  that  as  the  evidence  showed  that  a  price  was 
agreed  upon,  and  there  was  no  other  evidence  on  the  subject  of  what  the 
services  were  worth,  the  instruction  was  proper.  The  specific  price  for  the 
services  became  the  quantum  meruit.    Ludlow  v.  Dole 715 

BAILBOAD  COMPAlfY — Lands  of -^  trespasser  on —duty  of  company 
toward — Contributory  negligence — License.^  1.  The  plaintiif,  while  crossing 
defendant's  track,  in  the  evening,  at  a  pomt  where  a  street  wtis  to  be,  but 
had  not  yet  been  laid  out,  but  where  people  were  in  the  habit  of  crossing 
and  recrossing,  was  stmck  by  one  of  defendant's  engines  and  injured.  Ueld^ 
that  he  was  guilty  of  contributory  negligence  in  going  upon  defendant's 
track,  and  that  he  could  not  recover. 

The  court  charged  that,  even  if  the  public  had  no  right  to  use  the  land  of 
the  defendant,  at  tbe  place  where  the  plaintiff  was  injured,  yet,  if  people 
were  in  the  habit  of  crossing  and  recrossing  there,  that  the  company  was 
bound  to  use  care  and  caution  in  running  at  that  point.  Held^  that  this  was 
eiTor;  that  no  right  could  be  acquired  by  the  public  in  such  a  manner,  with* 
out  evidence  of  notice  to  the  company  and  subsequent  acquiescence  by  it. 

Even  if  there  was  anv  evidence  from  which  a  license  might  be  InYerred, 
Buch  license  created  no  legal  right  and  imposed  no  duty  upon  the  defendant, 
except  the  general  duty,  which  every  man  owes  to  others,  to  do  them  no 
intentional  wrong  or  injury.    Matzb  v.  K.  T.  Cent.  &  Huo.  R.  K  Co 417 

2. Real  estate  —  when  company  cannot  take  without  owner^s  consent  A 

Under  the  statutes  authorizing  railroad  companies  to  acquire  title  to  real 
estate  without  the  owner's  consent,  a  compan}'  cannot  take  land  simply  for 
the  purpose  of  removing  gravel  therefrom,  to  be  used  in  constructing  a  dis- 
tant portion  of  its  road.    N.  T.  and  Canada  R  K.  Co.  «.  Gunnibon 4d6 

Duty  of,  to  maintain  fences  and  cattle-guards. 

See  Nboligbnoe,  4 

BAPE —  Virginity— of  person  ravished—  immateriality  of  on  trial]  1.  On  the 
trial  of  an  indictment  for  rape,  the  judge  charged  the  jury  that  if  they  believed, 
from  all  the  evidence,  that  the  complainant  was  not  a  virgin,  it  did  not 
lessen  the  crime  in  the  slightest  degree.    Held,  to  be  a  correct  charge. 

HiooiNS  V.  The  People 807 
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2. CoTusealment  of  fact  of — pre^umpiionfrom.]    In  case  of  rape,  if  the 

party  ravished  conceal  the  fact  for  any  considerable  time  after  an  opportunity 
to  explain,  except  from  fear,  this  and  like  circumstances  afford  a  strong, 
though  not  conclusive,  presumption  that  her  testimony  is  feigned.    Id. 

3. P[jUs6  testimony  ^effed  when  given  vnUfuXly.^    It  is  not  true,  as  a  rule 

of  law,  that  if  the  complainant  has  been  contradicted  by  competent  and 
reliable  witnesses  in  any  one  of  the  material  facts  sworn  to  by  her,  the  jury 
should  discredit  her  testimony  in  every  particular.  The  rule,  false  in  one 
thing  false  in  all,  only  applies  when  the  witness  willfully  or  designedly  testi- 
fies falsely.    Id, 

RATIFIGATIOK  —  Promissory  note — payment  on,  to  agent — when  knotth 
ledge  by  principal  of  one  such  payment,  is  ratification  of  act  of  agent,  in  receiving 
other  payments. 

See  Principal  akb  Agent,  6. 

—^  When  silence  of  party  upon  claim  being  made,  is  not  roHflcation  cf,  and 
acquiescence  in  claim. 

See  Principal  and  Agent,  7. 

Of  unauthorized  acts  of  agent. 

^Married  Wjman, 5. 

BJSAL  ESTATE  —  Tide  to  —  wTien  acquired  by  possession. 
See  Title,  1. 

Proceeds  of  sale  of  in  partition  —  when  coTisidered  tis  realty. 

See  Will,  7. 


— Mistake  in  making — not  observing  contents  of —  negiigefn/c^. 
See  Negligence,  2. 

Party  not  estopped  by. 

See  Insurance,  0. 

Of  Express  Co,— Umitaiion  cf  liability  by. 

See  Common  Carrier. 

Evidence  of  fact  that  the  party  had  given  another  receipt  without  receiving 

the  goods  not  admissible  to  show  that  goods  were  not  received  in  this  case. 
See  Evidence,  8. 

See  Warehouse  Receipt. 


SCEIVEB  —  Cf  corporation— how  appointed.  Chap.  151, 1870.]  1.  The 
provisions  of  chapter  151.  of  the  Laws  of  1870,  coverall  the  cases  mentioned 
in  title  4,  chapter  8,  part  8,  of  the  Revised  Statutes,  providing  for  the  appoint- 
ment of  a  receiver  of  a  corporation  upon  the  petition  of  a  judgment  creditor, 
after  execution  returnt'd  unsatisfied;  and,  since  the  passage  of  said  act,  the 
remedies  therein  provided  must  be  pursued. 

The  plaintiff  recovered  a  judgment  against  the  defendant,  npon  which  exe- 
cution  was  issued,  and  returned  wholly  unsatisfied.  Upon  an  affidavit  show- 
ing these  facts,  and  that  the  defendant  was  insolvent,  he  then  applied,  upon 
motion,  eight  days'  notice  of  which  had  been  given,  for  an  order  appointing 
a  receiver.  The  motion  was  granted,  and  a  receiver  appointed.  Held^  that 
the  proceedings  were  irregular,  as  not  being  authorize<l  by  section  8,  of  chap- 
ter 151,  Laws  1870,  and  that  the  order  appointing  the  receiver  should  be 
reversed.    Clinch  v.  South  Side  R  R.  Co 686 

Under  R,  8. ,  relative  to  limited  divorces,  court  not  authorized  to  take 

possession  of  property  of  husband,  for  maintenance  of  wife,  through  medium 
of  a  receiver,  in  the  first  instance. 
See  Divorce,  8. 

KECEIVEB  OF  STOLEN  GOODS  —  Scienter— what  evidence  of,  allowed— 
Whr.n  declarations  of  prisoner  <u  to  collateral  facts  may  be  proven,  and  their 
falsity  shown. 

See  Criminal  Law,  9, 10;  Indictment,  1,  2. 

ItECOBD  —  Required  for  a  review. 
See  Criminal  Law,  4. 
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REFEBEE — Bnoer  cf^  to  receive  evidence  and  reeerw  his  dedHon  as  to 
Sections  to  it.]  1.  At  the  trial,  evidence  objected  to  by  the  defendant,  was 
received  by  the  referee,  subject  to  his  retaining  or  rejecting  it  ai.  the  concla- 
sion  of  the  case.  HM^  that,  as  the  evidence  so  received  was  competent,  this 
decision  could  not  operate  injuriously,  or  in  any  way  affect  the  defendant's 
rights;  it  jnust  be  considered  the  same  as  if  the  evidence  had  been  admitted 
absolutely,  which  would  have  been  entirely  proper. 

KSRSLilKEV.  SCHOONHAKEB 4S9 

2.  The  appointment,  by  the  court,  of  a  referee,  nominated  by  one 

party  and  approved  by  the  other,  is  no  violation  of  rule  78,  and  no  irregu- 
larity.   5VHITB  V.  Coulter, 857 

8.  Duty  of,  in  reserving  dediion  as  to  admiseion  or  rejection  of  emdenee!\ 

Where  a  referee  receives  evidence  objected  to,  reserving  the  question  of  its 
admissibility,  he  ought,  before  closing  the  case,  to  make  his  final  ruling, 
receiving  or  rejecting  the  evidence,  and  advise  the  parties,  so  that  the  proper 
exception  may  be  talcen.  Failing  to  do  this,  the  court,  on  motion,  might 
open  the  case  and  send  baclc  the  report,  or,  on  appeal,  treat  the  action  of  the 
referee  as  error,  when  the  evidence  was  so  far  material  that  it  may  have  had 
some  influence  on  his  findingsi    Bbbrian  «.  Sanfobd 095 

4.  Beport — when  set  aside.']    Two  actions  were  pending  between  the 

same  parties,  one  in  the  Court  of  Common  Pleas,  and  tlie  other,  the  present 
action,  in  this  court,  both  of  which  were  referred  to  the  same  referee.  An 
order  was  made  by  the  referee  that  the  issues  in  the  action  in  the  Common 
Pleas  should  be  tried  flrst,  and  that  if  they  were  decided  against  the  defend- 
ant,  that  then  an  accounting  should  be  had  to  determine  the  amount  due. 
The  actions  were  tried  before  the  referee,  who  sudsequently  flled  his  report, 
and  directed  that  Uidgment  be  entered  for  the  plaintiff  in  the  action  in  this 
court  The  defendant  applied  to  have  the  report  set  aside,  claiming  that  he 
had  been  misled,  that  he  understood  the  order  to  apply  to  both  actions,  and 
that  he  had  tlierefore  failed  to  introduce  proof  as  he  had  intended  to  do  at 
the  proper  time,  to  reduce  the  amount  of  plaintiff^s  domaniL  The  motion 
was  denied.  Upon  appeal  to  the  General  Term,  held,  that  its  denial  was 
error.  That  as  it  appeared  that  defendant  had  been  misled,  that  an  order 
should  be  entered  vacating  the  report  so  far  as  it  related  to  the  amount  of  the 
recovery,  and  directing  the  referee  to  proceed  to  try  and  determine  the  ques- 
tion as  to  the  amount  the  plaintiff  is  entitled  to  recover. 

DbVOB  V,  NUTTEB 718 

JSx  parte  examination  of  witness  btfore — adverse  par^  cannot  isUerfars 

to  prevent.     

See  WrrKBSS,  2. 

In  proceeding  to  puniehfor  contempt,  for  violation  of  ii^ncHon — uihen  U 

is  his  duty  to  take  proof  as  tOy  and  determine  the  extent  of  the  loss  and  ii^wry 
suetained. 

See  Injunction,  1. 

Power  of  to  allow  amendments  to  complaint  on  contract 

See  CoNTBACT,  2. 

BEFE&ENCE — InterlocfUory  decree— practiceformerly  \n  Court  of  Uhnneery.\ 
1.  The  practice  which  formerly  prevailed  in  the  Cour.of  Chancery ,  f.f  deter- 
mining the  rights  of  parties  to  suits  in  equity,  in  the  rirst  instance,  upon  the 
hearing,  by  an  interlocutory  decree,  and  then,  when  necessary,  referring  the 
case  to  a  master,  to  take  and  state  the  account,  still  continues  in  force.  A 
report  of  a  referee,  made  in  this  manner,  sustains  all  the  relations  to  the  case 
the  former  interlocutory  decree  did,  in  hearings  had  in  the  Court  of  Chancay . 

MUNDORFF  «.  MUNDORFF 41 

2.  Duty  of  referee  when  whole  issue  rrferred.]    Ordinarily,  where  the 

whole  issue  is  referred,  it  is  the  duty  of  the  referee  to  take,  state  and  adjust 
the  accounts  of  the  parties  on  tlie  basis  on  which,  by  his  decision,  he  may 
settle  their  rights.    Id. 

3. Interlocutory  report.]    But  where,  for  any  reason,  this  U  not  done, 

and  an  interlocutory  report  only  is  made,  by  which  the  rights  of  the  parties 
are  determined,  and  a  further  hearing  is  directed  to  settle  the  accounti 
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between  them,  the  court  lias  power  to  direct  that  to  be  done  \  efore  another 
referee.    Id. 

4. Beview.]    Such  decree  may  now  be  reviewed  at  General  Term,  by 

a  motion  for  a  new  trial.     Id, 

5.  Exception  to  ruling  ofreferee.1    Where  an  exception  to  a  ruling  or 

direction  of  a  referee  is  specific,  resting  on  special  grounds  and  reasons,  no 
objection  to  the  ruling  or  direction,  except  those  so  specified,  will  be  consid- 
ered upon  appeal.    Union  Manufacturing  Company  v.  Byinoton 44 

6. Order  of — Long  cuxaunt.]    The  complaint  contained  two  counts, 

each  for  work,  hibor  and  materials.  The  services  were  performed,  and 
materials  furnished,  in  engraving  and  printing  a  large  number  of  bonds, 
coupons  and  certificates.  From  the  schedule  appended  to  the  compldint, 
it  could  not  certainly  be  determined  whether  the  cause  was  referable. 
PlatntifT's  agent  made  an  affldaviu  which  was  used  on  the  motion,  which 
stated  positively  that  the  trial  of  the  action  would  require  the  examination 
of  a  long  account.  The  answer  was  a  general  denial,  and  the  affidavit  of 
plaintiff's  agent  was  in  no  way  controverted;  held,  that  the  court  had  suffi- 
cient before  it,  to  justify  the  making  of  an  order  referring  the  cause. 

Bank  Note  Company  «.  Industrial.  Exhibition  Company 118 

7.  Referee  —  tehen  appointed  to  take  affldavit  to  be  u$ed  on  ex  jparts 

motions.]    A  referee  will  not  be  appointed  to  take  the  affidavit  or  deposition 

of  any  person  to  be  used  upon  an  ex  parte  motion.    Ds  Hart  v.  Hatch 288 

8.  Order  of —  what  unautJunized  ]     A  decree,  giving  a  construction 

to  a  will  and  appointing  a  referee,  and  also  making  him  a  receiver,  with 
power  to  carry  bis  decision  into  effect  without  previously  making  his  report 
to  the  court  for  confirmation,  in  an  action  brought  for  the  construction 
of  a  will,  for  tin  accounting,  sale  of  real  property,  and  for  other  relief,  goes 
further  than  is  usual,  and  should  be  modified  by  making  the  reference  to  the 
referee  merely  interlocutory,  with  direction  to  report  to  the  court  upon  all  the 
facts,  matters,  etc    Fisher  v.  Hubbell 610 

To  compute  damages  under  ir^uneUon, 

See  Action,  1. 

BJEFOBMATION  OF  CONTRACT— TTAo^  must  he  shown,  to  atUhoriu,} 
To  authorize  a  reformation  of  a  written  instrument,  solemnly  executed,  there 
must  not  only  be  a  plain  mistake,  but  it  must  be  shown  that  the  part  omitted 
or  inserted  in  the  same,  was  omitted  or  inserted  contrary  to  the  intention  of 
the  parties,  and  under  a  mutual  mistake.    Phili^ip  «.  Gallant 628 

REGISTBATION'—  Qf  vessek 
See  Taxation. 

BEKAnn>EB—  When  vested. 
See  Will,  1,  6. 

Vested  remainder  —  when  created. 

See  Partition,  2. 

BSMEBT — Bg  mandamuB,  an  exceptional  one. 
See  Mandamus,  2. 

For  drfeetive  performanee  of  contracL 

See  Performance,  1. 

For  excessive  damages,  awarded,  in  action  qf  tort 

See  Damages,  8. 

BEMOVAI.  OF  CAXrSE  —  lU.S.  Statutes  at  Larae,  p.  79,  sec.  12,  Adt  if 
1789 — residence  of  Naiionnl  Bank  within  meaning  of -^  Entry  qf  an  appecw- 
ance — wliat  C7nMutes  —  Motion  papers — defects  in  copies — when  dieregarded^l 
A  national  bank,  organized  under  the  acts  of  congress,  is  a  resident  of  the 
Btate  in  which  it  is  located  and  does  business,  within  the  meaning  of  the  act 
of  1789,  authorizing  the  removal  of  causes  into  the  United  States  courts. 

The  plaintiff's  attorney's  opposed  amotion,  made  by  the  defendant,  for 
the  removal  of  this  cause  iuto  the  United  States  court,  on  account  of  certain 
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defects  in  the  copies  of  the  papers  senred  upon  them.  Bdd,  that  as  the 
defects  did  not  exist  in  the  papers  themselves,  on  which  the  application  was 
made,  that  they  were  properly  disregarded. 

On  the  ISth  of  December,  1873,  a  notice  of  the  defendant's  appearance  in 
this  action  was  served  upon  the  plaintiff 's  attorneys.  Heid,  that  the  mere 
notice  of  an  appearance  was  not  the  entering  of  an  appearance  required  by 
the  act  of  congress,  nor  a  sufficient  compliance  with  Rule  7  of  this  court. 

The  petition,  filed  by  the  defendant  for  the  removal  of  the  cause,  contained 
the  statement  that  it  then  entered  its  appearance  and  had  not  done  so  before; 
and  the  order  requiring  the  plaintiff  to  sbow  cause  why  the  application 
should  not  be  granted,  recited  the  fact  that  the  defendant,  on  the  day  of  its 
date,  had  entered  its  appearance;  held^  that  these  statenients  sufficiently 
showed  an  enty  of  appearance,  and  that,  even  if  they  did  not,  procuring  the 
order  and  makmg  the  motion  were  equivalent  to  the  entr^  of  an  appearance 
within  the  technical  meaning  of  the  term.    (Bradt,  J.,  dissenting.) 

Chatham  Nat.  Bank  «.  Mbbchaiitb'  Nat.  Bask 708 

SENT—  When  apportionsd. 

See  Landlord  and  Tknant,  8. 

BEPLXVnf — Levy — tohen  iujftdenl  to  nuUdn  aeiion  afi 
See  Lett,  1. 

BBS  ADJXrBICATA—  Whon  earn  iwL 
See  Habeas  Corpus. 

BBS0IS8I0N  OF  CONTBAOT—  When  aUofoed—par^  muti  be  iOU  li 
rettore  what  he  hat  received. 
See  Contract,  1. 

BBTBOSPBCnVB  —  StaitUa  when. 
See  Statutes,  14. 

BBTXTBN  —  Presumption  from  appearance  cf  priaoner  at  triaL 
See  Criminal  Law,  2. 

BjsvIjsW —  Formal  jvdgmeni-reeord  required  far. 
See  Criminal  Law,  4. 

Bjs vxvOB  —  Action  —  motion  to  revite,  denied. 
See  Action,  1. 

SAIjABY  —  PaymefUbycUy  to pereon in poteeeeion  of  the  office — Bight  of  the 
board  of  aldermen  to  judge  of  the  election  of  its  own  mmibere.l  The  plaintiff 
claimed  to  have  been  elected  assistant  alderman.  The  board  of  assistant 
aldermen  decided  in  favor  of  his  opponent,  who  was  admitted  to  the  board, 
discharged  all  the  duties  of  the  office,  and  received  the  salary  thereof  ;  in  a 
quo  Wfirranto,  brought  on  the  relation  of  plaintiff  against  his  opponent,  it 
was  decided  that  the  plaintiff  was  entitled  to  the  office  ;  he  never  occupied 
nor  performed  any  of  the  duties  of  tlie  office.  This  suit  was  brought  to 
recover  the  salary  attached  to  the  office  for  the  term  during  which  he  claimed 
to  have  been  elected ;  held,  that  he  could  not  recover  ;*  that  his  remedy,  if  he 
had  any,  was  against  those  who  received  the  salary,  or  who  wrongfully 
excluded  him  from  the  office.    McVs^vnt  v.  Mayor  of  N.  Y 85 

SALE —  Of  goods  by  one  having  no  title  —  liability  of  purchaaer — When  tide 
of  true  owner  vested  by.]    1.  A  broker  applied  to  the  plaintiff  to  purchase  cer- 
tain goods,  claiming  to  act  for  the  defendant    Plaintiff  agreed  to  sell  them, 
gave    an  invoice  of  them  to  the  broker,  and  delivered  the  goods,  b^  his 
own  carman,  at  the  defendant*s  store,  the  derk  receiving  them  {fivmg  a 
recei'it,  which  stated  that  the  goods  were  received  from  the  plaintiff.   The 
broker,  havine  fraudulentlv  induced  the  defendant  to  believe  that  the  i^xxls 
were  hb,  received  from  him  their  ftiU  value;  held,  that  the  plaintiff  had  not 
*** vested  the  broker  with  an^  evidence  of  title,  nor  put  it  in  his  power  to 
^ve  the  defendant  and  induce  him  to  purchase  the  fpoda  under  the 
'  that  they  were  the  broker's  property,  and  that  plaintiff  could  recoTer 
defendant  the  purchase-price  of  the  goods.    Bassbtt  v.  Lbdsreb..  . . .  274 
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S. JBhfid&nee  of  good  eharader.']  The  defendant  was  permitted  to  intro- 
duce evidence,  to  show  that  the  broker's  character  was  good,  for  honesty 
and  Mr  dealing.    Held,  that  tliis  was  error.    Id, 

3.  Fraudulent — Agent — private  intirwticns  to — Ekidence  of  title,]    A 

broker  applied  to  the  plaintiil  to  purchase  certain  goods,  claiming  to 
act  fcr  the  defendant  The  plaintiff  agreed  to  sell  them,  gave  an  invoice 
of  them  to  the  broker,  made  out  in  defendant's  name,  and  delivered  the 
g(x>ds,  bj  his  own  carman,  at  the  defendant's  store,  the  clerk  receiving  them 
giving  a  receipt,  which  stated  that  the  goods  were  received  from  the  plain- 
tiff. The  broker,  having  firaudalently  induced  the  defendant  to  believe 
that  the  goods  were  his,  received  from  him  their  full  value.     Held^  that  the 

Elfiintiffs  had  not  invested  the  broker  with  any  evidence  of  title,  nor  put  it  in 
is  power  to  deceive  the  defendant  and  induce  him  to  purchase  the  goods 
under  the  belief  that  they  were  the  bn)ker's  property,  and  that  plaintifls  could 
recover  of  the  defendant,  the  purchase-price  of  the  goods. 

Gallup  «.  Lederer 282 

4.  Damages.']    Defendant  purchased  and  received  the  goods  at  thirty 

cents  per  yard.  The  court  charged  the  jury  that  the  plaintm  was  entitled 
to  recover  the  market  value  of  the  go<Kls  at  the  time  they  were  demanded  of 
the  defendant.  EM,  that  this  was  error ;  tliat  the  broker  was  authorized  to 
sell,  and  the  action  was  to  recover  upon  the  sale  made,  and,  in  theory,  it 
affirmed  the  sale  and  bound  the  plaintiff  by  its  terms.    Id. 

5  . Ddiwrv.]    This  action  was  brought  to  recover  the  price  of  certain 

whiskey,  sold  and  delivered  by  the  nlaiutiff  to  the  defendant 

The  defendants  disputed  the  pri(*e,  denied  that  the  delivery  was  complete, 
and  alleged  that  the  goods  were  seized  by  the  United  States  Government,  by 
reason  of  certain  unlawful  acts  of  the  plaintiff.  The  action  was  referred, 
and  the  referee  found  that  the  sale  and  delivery  were  complete,  and  deter- 
mined the  value  of  the  goods.  Held^  that  ''  the  evidence  fiilly  sustained  the 
referee  in  his  finding,"  and  "  that  without  proof  that  the  whiskey  was  seized 
by  the  United  States  Government  for  the  plaintiff's  acts,  or  his  omissions  to 
act,  the  defendant  was  liable."    Devlin  v.  Crart 489 

Conditional  $ale — tohen  made  in  good  faith,  eondiiion  wetained  a» 

against  creditors  of  wndee. 

See  Ck>NDrnoKAL  Sale,  2. 

Between  principal  and  agent,  v>hen  sustained. 

See  Principal  and  Agent,  2. 

Conditional  sale — machine  to  be  tried. 

See  Conditional  Sale,  8. 

Cf  property  toon  on  a  wager — when  title  does  not  pass  to  purchaser 

See  Wager. 

Of  lands — specific  performance  of  contract  for,  when  oUigaUons  are  not 

reciprocal. 

See  Contract,  11,  12. 

Statute  of  frauds — deUccry, 

See  Petribv.  Dorwin 617 

Statute  of  frauds — When  contract  is  one  of  sale,  and  void  under  staittte 

of  frauds,  and  not  one  for  work  and  labor  to  be  performed. 
See  Statute  of  Frauds,  2. 

Fraudulent  —  rights  of  bona  fide  purchasers. 

See  Warehouse  Hbceift. 

Conditional. 

See  Conditional  Sale. 

CfUinds --when ftaiuduleni,paHyenU(led  to  recover  boik  money 

See  Contract,  8. 

SCHOOL  TAXBS — Seieure  cf  property  by  collector  cf,  without  proper  noHce-^ 
remedy  cf  paHy  aggrieved -^Chapter  555, 1864— OmCi— teAm  not  allowed. 
See  Taxes. 

Hun— Vol.  L  99 
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See  Criminal  Law,  9. 

BKAlt —  OofUraet  under — Ume  (f  performance  tna§f  be  extended  hyparoL 
See  Contract,  9. 

Neeemiy  cf^  to  writ  efmandamxu. 

See  Mandamus,  0. 

BEOURinES — Deporited  in  Inturanee  Department. 
See  Insurancb,  7. 

8ENTEN0E  —  Aeking  prieoner  prior  to^if  he  ha$  anjflhing  to  eag. 
See  Criminal  Law,  8. 


8XPABATE  'B&TAT^-^Of  mcvrriedwman-'Whenheund. 
See  Marribd  Woman. 

SSBVIOE  —  Cf  notice  of  motion  to  eet  aeide  Judgment  for  diwrce — on  tsAMi 
fnade  etfter  decease  of  plaintiff. 
See  Practicb,  8. 

Notice  of  appeal — eenriee  of^  on  one  partner  ie  eafftdent, 

iSee  Miller  «.  PsRRiNB (M 

BBT-OFF— j4^ai9M<  exeeutore— Section  2!^,  title  2,  chapter  6,  part  8,  Seneed 
Statvtei.]  1.  In  an  action  brought  by  an  executor  upon  a  cause  of  action  aris- 
ing after  the  decease  of  the  testator,  the  defendant  cannot  set  oft  a  demand 
nj^nst  tlie  testator,  even  although  such  demand  existed  at  the  time  of  the 
testator^B  death.  In  order  to  authorize  such  set-off,  the  demand  must  not 
only  be  sued  by  the  executor,  but  it  must  be  upon  a  cause  of  action  which 
had  accrued  at  the  time  of  the  decease  of  the  testator  or  intestate. 

Patterson  v,  Patterson « 

2.  €f  cause  of  action  arising  from  tort  —  hou>  may  be  pleaded —  Assignee 

of  cause  of  action,  ]  An  action  of  assumpsit'  lies  for  money  obtained  by  oppres- 
sion, imposition,  extortion  or  deceit;  and  the  demand  for  the  money  so 
obtained,  may  be  set  up  as  a  set-off  in  an  action  brought  by  the  party  against 
whom  it  exists.  The  assimee  of  such  P&rtv  talces  a  cause  of  action  subject 
to  such  defense  of  set-on.  In  setting  off  a  cause  of  action,  in  form.  In 
assumpsit,  but  arising  from  tort,  it  is  proper  to  set  forth  the  fraud  and  collu- 
sion upon  which  the  cause  of  action  depends.    Harwat  «.  The  Mayor.  . . . 

Whenlien  (f  attorney  for  oMto,  on  ajudgment,  is  subfed  to  right  ^setroff. 

See  Attornbt,  2. 

Cf  judgment — when  right  of  attaehss. 

See  Attorney,  2. 

SBTTLEMEITT—  OfbiUof  exceptions. 

See  Bill  of  Exgebtions,  1,  2,  8,  4. 

8iIS£P  —  Liability  of  owner  of  dog  for  injuries  to—eddenee  as  to  eompaniUn^ 
$hip  of  dogs. 

See  Doo& 

SHIPS  AND  VESSBLS— Anotfr  of  State  courts  toeitforce  demands  of  a 
maritime  nature — how  limited — Cha]Her  482,  1862.]  In  an  action  brought 
ii|>on  a  bond  given  by  defendants,  to  procure  the  discharge  of  an  attachment 
issued  against  an  ocean-bound  vessel,  under  the  provisions  of  chapter  482, 
Laws  of  18C2,  to  enforce  a  claim  for  materials  furnished  and  work  and  labor 
performed,  for  and  toward  the  building,  repairing,  fitting,  (Virnishing  and 
niuipping  of  the  vessel,  held^  that  so  much  of  the  statute  as  auUiorized  Uie 
proceedings  to  be  taken  against  the  vessel  for  the  recovery  of  the  plain tilTs 
(U'bt,  as  one  for  repaired  was  unconstitutional  and  invalid,  but  so  much  thereof 
AS  autliorized  them  to  be  taken  for  the  recovery  of  so  much  of  the  demand 
as  was  for  building  the  vessel,  was  constitutional  and  valid. 

Murphy  v.  Salem •  •  14C 

Lien  on — materialsfumiehedin  this  State,  but  vessel  constructed  in  another. 

See  Lien,  2 
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SITTJS—  ^3^^  of  ^oesseia,  for  taxaUon,  Tasm, 

See  TiiXATiON,  1. 

SPECIAL  TJSBX,  — Place  qf  hotding^  Trial  had  at,  in  place  different  from 
that  specified  in  notice  of  trial.]  1.  Where  an  action  was  noticed  for  trial,  at  a 
Special  Term  to  be  held  at  the  chambers  of  a  justice  of  the  Supreme  Courtj 
in  the  town  hall,  and,  at  the  appointed  time  and  place,  the  acthm  was,  by  the 
c<»n8ent  of  the  parties,  tried  before  another  justice,  at  an  adjourned  Specia? 
Term  then  held  by  him  in  another  room  of  the  town  hall;  held,  that  if  there 
was  any  irregularity  in  so  doing,  it  was  waived  by  the  appearance  and  con- 
sent of  the  defendant's  attorney.     White  v.  Coultek 357 

2.  Order  of,  conjUeting  wUh  a  judgment  ef  the  General  Term,  of  no  effect 

and  not  bindingj]  In  an  action  heretofore  brought,  in  this  court,  to  which 
the  plain  tiff  and  her  husband  were  defendants,  it  was  decided  at  the  General 
Term,  reversing  the  judgment  of  a  referee,  that  they  were  entitled  to  a  life 
estate  in  t-ie  land,  for  damages  to  which,  this  action  was  brought,  and  to  a 
deed  conveying  the  same  to  her  and  her  husband,  to  have  ana  to  hold  the 
same  so  hmg  as  they,  or  either  of  them,  sliould  live.  This  judgment  was 
affirmed  in  the  Court  of  Appeals,  and  judgment  absolute  ordered  for  the 
defendants;  on  filing  the  remittitur,  an  order  was  made  at  the  Special  Term 
directing  the  land  to  be  conveyed  to  Julia  Ann  Freeman,  the  plaintiff,  for 
her  natural  life.    Hddy  tliat  in  so  far  as  this  order  directed  her  to  receive  a 

g 'eater  or  different  interest  tliiiu  that  authorized  by  the  jud^ent  of  the 
eneral  Term,  it  was  of  no  effect,  and  not  binding  cm  the  parties. 

FiiEEMAN  V.  Barbeb 433 

Power  of. 

See  Okdbr. 

SPECIFIC  PEBfOBKANCE  ~  Uene  —  discharge  of  before  lender.]  1.  An 
action  for  specific  performance  cannot  be  mamtamen,  wiien,  at  the  time  the 
contract  is  to  be  performed,  there  are  existing  liens  on  the  premises  to  be 
conveyed,  which  are  not  provided  for  in  the  contract,  although  the  holders 
agree  to  discharge  them  on  receiving  an  assignment  from  the  seller,  of  Uie 
obligation  to  be  executed  by  the  purchaser  under  the  provisions  of  the  con- 
tract to  him.    Rbbder  v.  Schneider 131 

2. Vendee — Hen  of  for  purchaae-money  —  Lis  Pendens — who  bound  by 

judgment  recovered  after  fiUng  of]  The  defendant,  Stevenson,  brought  an 
action  against  the  defendant,  Spratt,  for  the  specific  performance  of  a  con- 
tract for  tlie  sale  of  certain  real  estate  to  him,  notice  of  pendency  of  acti(m 
being  duly  filed  on  the  29th  of  April,  1871,  and  on  the  10th  of  June,  1872, 
a  judgment  was  entered  in  his  favor  therein,  by  which  it  was  adjudged,  that, 
as  the  defendant,  Spratt,  was  unable  to  specifically  perform  the  said  contract, 
the  amount  recovered  thereby,  should  be  a  lien  (m  the  surplus  mcmeys  aris- 
ing from  a  sale  of  the  premises  under  a  prior  mortj^ge  lien,  from  the  time 
of  the  filing  of  the  lis  pendens.  On  the  18th  of  3iay,  1871,  the  defendant, 
Bowne,  recovered  a  Judgment  against  Spratt,  which  was  duly  docketed. 
The  premises  having  been  sold  under  a  mortgage  which  was  prior  to  the 
rights  of  either  of  these  parties,  luld,  that  the  defendant,  Stevenson,  had  a 
lien  upon  the  surplus  monevs  arising  upon  the  sale,  which  was  prior  to  that 
of  Bowne,  and  that  the  judgment  recovered  by  Stevenson,  was  evidence  of 
this  priority  against  Bowne,  because  the  hitter  acquired  his  lien,  under  the 
debtor  and  vendor,  after  the  notice  of  Us  per  dens  in  the  action  was  filed. 

Hull  ©.  Spratt 202 

Of  contact  for  sale  of  land —  when  not  decreed,  where  there  isnotmuhial- 

ftg  of  dbiigaUon. 

See  Contract,  11. 

BTABB  'D'EXSIBIS'- Principle  of— -importance  of --when  departed  from.] 
In  this  action,  brought  bv  the  plaintiff  to  recover  for  services  rendered  as 
an  oflSccr  in  the  Court  of  Common  Pleas,  his  appointment  as  such  having 
been  made  under  and  by  virtue  of  section  9,  of  chapter  882,  of  the  Laws  of 
1870,  the  complaint  was  dismissed  at  the  trial.  Held,  that  as,  when  this  case 
was  before  the  General  Term  on  a  former  appeal,  the  act,  under  which  the  . 
plaintiff  was  appointed,  was  declared  unconstitutional,  and  from  that  deci-  * 
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Bion  no  appeal  was  taken,  the  order  should  be  affirmed,  on  the  principle  of 
B  ure  decisis. 

That  principle  is  one  of  great  importance  in  the  administration  of  lostice, 
and  should  not  be  departeil  from,  except  in  extreme  cases  founded  npon 
some  change  in  the  law  of  the  land,  either  by  legislation  or  by  courts  of  last 
resort,  or  when  the  court  is  satisfied  that  an  erroneous  conclusion  has  been 
declared.    Brbnnan  v.  Matok  of  N.  Y 315 

See  McGBATHr.  R.  R.  Co ,...  4a7 

STATUTE  OF  TKAJTOIA  — What  sufficient  memorandum  \9ithin.]  1.  The 
plaintiff  sold  to  defendant,  Lockwood,  a  $20,000  bond  and  mortgage,  and 
assigned  to  him,  at  the  same  time,  a  $2,000  bond  and  mortgage,  as  collateral 
Bjcurity  thereto.  At  the  same  time,  the  plaintiff  and  the  aetendant,  Alcott, 
executed  an  agreement,  under  seal,  by  which,  ader  reciting  that  the  plaintiff 
was  indebted  to  the  defendant,  Wehrum,  in  the  sum  of  $2,000,  and  that  the 
defendant,  Alcott,  had  become  security  for  the  payment  of  said  money,  it 
was  agreed  that  Lockw(x>d  should  hold  the  $2,000  mortgage,  after  payment 
of  the  $20,000  mortgage,  to  secure  Alcott  for  his  liability  as  security.  Heid^ 
that  this  was  a  sufficient  meniomndum  within  the  statute  of  frauds ;  that  the 
defendant,  Alcott,  thereby  became  security  to  Wehrum  for  plaintiff^s  debt 
to  him ;  and  that  he  was  entitled  to  the  proceeds  of  the  $2,000  mortgage. 

KuHN  9.  Brown 244 

2.  Sale — when  wid  under —  DistincHon  between  contract  cf  sale  and  one 

for  wark  and  labor  to  be  performed.]  Defendant  being  desirous  of  purchasing 
a  stallion  colt,  owned  by  the  plaintiffs,  agreed  that,  if  they  would  have  him 
altered  and  keep  him  until  he  got  well,  he  would  give  them  $1,000  for  him 
The  plaintifis  caused  the  colt  to  be  altered,  and,  after  his  recovery,  tendered 
him  to  defendant,  who  refused  to  receive  him.  Heldj  that  the  contract,  being 
oral,  was  within  tlie statute  of  frauds  and  void;  that  it  was  a  contract  of  sale, 
and  not  for  work  and  labor  to  be  performed. 

When  the  thing  bargained  for  is  not  in  esse  at  the  time  of  the  contract — 
could  not  then  be  delivered  and  accepted — but  is  to  be  afterwards  manufac- 
tured or  constructed,  the  contract  is  held  to  be  one  for  work  and  labor,  but, 
where  the  suhject  of  the  contract  exists  at  the  time  in  soUdo,  but  something 
U  agreed  to  be  done  to  it,  to  put  it  in  condition  for  use,  or  to  make  it  market- 
able, the  contract  is  held  to  be  one  of  sale,  and  void  within  the  statute.  To 
this  rule  there  are  perhaps  some  exceptions. 

Bates  v.  Coster 400 

8.  An  agreement  bv  which  A.  is  to  perform  work  for  B.,  for  which, 

payment  is  to  be  made  after  the  death  of  B.,  is  valid  under  the  statute  of 
frauds.    Kent  «.  Kent 529 

Sale — delfoery. 

See  Petrib«.  DoRwm 617 

Agreement  to  answer  for  the  debt  of  another. 

See  Watson  v.  Parker 618 

Contract  taken  out  of  by  payment  of  part  of  purehaa&ifrice. 

See  Compromise. 

STATUTE  OF  UXITATIONB  — Effect  ofonUenef  assessment— In  the 
absence  of  an  adverse  possession^  the  possession  foUaws  the  legal  title,  and  %  78,  (sT 
the  Code^  is  to  be  read  in  connection  toiOi  §  81. 

See  Wood  t>.  Squires 481 

STATUTE  OF  USES  AND  TRUSTS—  What  trusts  not  affected  by— When 
trusts  arise  by  implication  of  law  —  Conv^anee  by  truMee  to  cestui  que  trust — 
when  fraudulent,  as  to  creditors.]  In  1868,  Sarah  Mallory,  the  mother  of  the 
defendant,  Russell,  was  the  owner  of  a  lot^f  forty-one  acres,  and  had  an 
interest  in  certain  other  real  estate  in  connection  with  her  said  son,  who 
desired  her  to  unite  with  him  in  the  sale  of  the  latter,  and  allow  him  toreoeivo 
and  enjoy  the  proceeds  of  such  sale,  for  his  own  use  and  benefit.  It  was 
finally  orally  agreed  that  this  should  be  done,  and,  in  consideration  thereof 
the  said  Russell,  the  heir-at-law  of  the  said  Sarah,  agreed  that  upon  her  death, 
he  would  convey  the  fort3''-one  acres  to  his  son,  the  defendant,  F.  £.    In  pur* 


INDEX  789 

8TATX7TE  OF  X7SES  AND  T&XTSTS—  CanHniusd.  fags 

suance  of  this  agreement,  the  sale  was  made.  Sarah  died  in  September,  1868, 
intestate.  In  November,  1870,  the  defendant,  Russell,  without  any  intent  to 
cheat  or  defraud  his  creditors,  conveyed  the  forty-one  acres  to  his  said  son,  by 
deed,  which  was  recorded  November  26,  1870.  Prior  to  that  time  the  plain- 
tiff Iiad  commenced  actions  against  the  said  Russell,  in  which  he  subsequently 
recovered  judgments.  This  action  was  brought,  to  have  the  conveyance  set 
aside.  Udd,  that  the  complaint  was  properly  dismissed.  That  upon  the 
death  of  Sarah  Mallory,  the  land  descended  to  Russell,  as  her  heir-at-law, 
and  he  held  the  same,  as  trustee  for  his  son.  That  his  agreement  to  convey 
the  same  was  founded  upon  a  valuable  consideration,  and  would  be  enforced 
t^  a  court  of  equitv.  And  that  as  the  trust  arose  by  implication  of  law,  it 
v^as  not  invalidated  by  the  statute  of  uses  and  trusts. 

NoKTON  V.  Mallokt 401 

BTATTmsa  — Section  186,  ehajOtrr  86,  1813  —  2  R.  A,  422,  §  186  — JlfaT^ 
damuB  denied  when  action  can  be  maintained.]  1.  The  commissioners  appointed 
under  this  act,  can,  by  virtue  of  the  provisions  of  the  said  act,  maintain  an 
action  against  the  city  to  recover  for  their  services  and  expenses  in  opening, 
>videning  and  extending  streets,  and  their  applications  for  writs  of  peremp- 
tory mandamus  were,  therefore,  properly  denied.    Pkoplb  v.  Green 1 

2.  Employes  of  commimoners  have  no  claim,  as  such,  against  cityA    By 

the  provisions  of  this  act  the  commissioners  were  required  to  cause  all  such 
surveys,  maps,  profiles,  plans  and  other  things  as  they  mlgiU  judge  necessary 
to  be  done,  to  be  made  and  prepared  for  their  use.  HelSy  that  for  the  servi- 
ces so  performed,  the  statute  does  not  secure  to  the  person  or  persons  perform- 
ing them  the  right  to  resort  to  the  city  itself,  or  the  fund  to  be  created  by  the 
commissioners'  assessments,  for  compensation,  nor  have  the  commissioners 
power  to  invest  the  persons  so  employed  by  them,  with  such  right    Id 

3.  Remedy  of  employes.^    The  sole  and  exclusive  remedy  of  the  person 

so  employed,  is  the  presentation  of  his  claim  by  the  commissioners,  as  a  por- 
tion of  their  expenditures,  and  its  satisfaction  by  their  disbursement  of  the 
amount  received  for  that  purpose.  Whether  even  that  remedy  is  not  lost 
by  the  taxation  of  the  commissioners*  bill,  without  including  these  clauns 
at  the  same  time,  quere.    Id. 


4.  Section  104,  chapter   137,    1870  —  Contract — when   made   without 

advertising,  as  statute  requtres,  void!]  The  plaintiff  entered  into  a  contract 
with  the  commissioner  or  public  works,  for  laying  water-pipes  in  the  city  of 
New  York,  and  performed  work  and  ftirnished  materials  tliereunder.  The 
ccmtract  was  not  founded  upon  sealed  bids  or  proposals,  made  in  compliance 
with  public  notice,  as  required  by  section  104.  Held,  that  the  contract  was 
void. 

5. StiUweU  act  not  abolished.]    Article  5,  of  chapter  5,  title  1,  part  2,  of 

the  Revised  Statutes,  entitled  *'0f  voluntary  assignments,"  was  not  abolished 
by  the  passage  of  the  ncm-lmprisonment  act  of  1831  (the  Still  well  act). 

People  v.  Fancher  27 

6.  Chapter  580,   1872  —  Section  38,  of  chapter  446,    1857  —  Chapter 

808,  1861  — Contract  by  commissioner  of  public  works  —  when  void  under  acts 
of  1857  and  1861.]  On  the  27th  of  September,  1870,  the  commissioner  of 
public  works,  in  behalf  of  the  city,  entered  into  a  contract  with  the  plaintiff 
for  regulating,  grading  and  setting  curb  and  gutter  stones  in  Tenth  avenue, 
from  Manhattan  to  One  Hundred  and  Fif ty-fitth  street,  and  flagging  the  side- 
walk thereof,  without  complying  with  the'provisions  of  section  38  of  chapter 
446  of  the  Laws  of  1857,  and  cmipter  308  of  the  Laws  ot  1861,  requiring  all 
contracts  to  be  founded  on  sealed  proposals,  in  compliance  with  public  notice; 
held,  that  the  contract  was  void.    Brown  v.  Mayor  of  N.  Y dC 

7.  Section  1,  chapter  388,  Laws  of  1870 — authority  of  commissioners  of 

pub^Ar.  works  under.]  Section  1,  of  chapter  383,  of  the  Laws  of  1870,  contains 
the  following  clause :  **  The  commissioner  of  public  works  is  hereby  directed 
to  immediately  contract  for  the  regulating  andgrading  of  the  Tenth  avenue, 
from  Manhattan  street  to  One  Hundred  and  Fmy-fillh  street ;"  held,  that  as 
the  contract  in  suit  provided  for  the  setting  of  the  curb  and  gutter  stones  and 
flagging  the  sidewalk,  as  well  as  for  regulating  and  paving  the  avenue,  it  was 
unauthorized  by  the  statute  and  void. 
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SemMe^  that  the  statute  merely  authorized  the  commissioDer  Ut  coirt  act, 
without  preliminary  action  of  the  common  council  or  other  local  authuiity. 
It  did  not  direct  the  manner  of  contracting,  and  the  contract  should,  there- 
fore, be  made  in  compliance  with  the  existing  laws,  and  not  arbitrarily,  oa 
such  terms  and  with  such  persons  as  the  commissioner  might  choose.    Id. 

8.  Chapter  580,  L^w^of  1872 — cerUflccOe  of  a>mmissioner$  appointed 

under — uihrU  U  must  contain^  The  commissioners,  appointed  under  chapter 
580,  of  the  Ijaws  of  1872,  indorsed  upon  the  plaintlff*s  contract,  a  certificate 
that  they  were  **  satisfied  that  there  has  not  been  any  fraud  in  relation  to  the 
making  or  entering  into  the  said  contract  ;**  hdd^  that  this  was  not  sufficient, 
the  statute  requiring  them  to  certify  that  "  they  are  satisfied  that  no  fraud  has 
been  perpetrated  in  relation  thereto  or  in  the  performance  thereof.*'    Id, 

9.  Chapter  403,  1SQ7 ^  Provieione  of,  when  held  to  be  directory.^    By 

chapter  408,  of  the  Laws  of  1867,  Madison  avenue  was  laid  out  and  extended 
from  Eighty-sixth,  to  One  Hundred  and  Twentieth  street ;  its  precise  loca- 
tion^  width  and  extent  being  prescribed  by  the  first  section.  By  the  second 
section,  it  was  made  the  duty  of  the  corporation  counsel,  within  three  months 
after  the  passage  of  the  act,  to  take  the  necessary  legal  means  to  open  the 
street,  ueldy  that  the  prr>vision,  as  to  the  time  within  which  the  procee«lings 
should  be  commenced,  was  directonr  merely,  and  that  the  time  mentione<l 
was  not  essential  to  the  validity  of  the  proceedings,  if  they  were,  in  all 
other  respects,  afterwards  proi>erly  taken.    Stevenson  «.  Mator  of  N.  Y.,    51 

10.  Opening  of  elreets  under  epeeial  etatute  —  BeaoluHon  of  common 

council — omission  to  pubUeHi  it  under  special  statute.']  The  resolution  of  the 
common  council,  directing  the  cor|)oration  counsel  to  take  pr«>ceedings  to 
open  the  street,  was  not  published  in  all  the  corporation  newspapers  prior 
to  its  adoption,  as  required  by  the  charter.  Held^  that,  as  the  improvement 
was  fully  provided  for  by  the  act,  and  the  proceedings  taken  conformed  tt> 
it,  thouffh  not  instituted  within  the  time  required  by  it«  they  were  valid  and 
( fiectual,  without  any  resolution  of  the  common  council,  and  the  omission  to 
publish  it,  as  the  law  requires  in  other  cases,  in  no  way  impaired  tho 
authority  which  the  statute  provided  for  extending  the  streets.    Id. 

11.  Section  26,  chapter  508,  \S60— construction  of]   In  1860,  the  duties 

of  the  police  justices  of  the  city  of  New  York  having  been  increased,  the 
legislature  enacted  that,/*  for  the  additional  duties  imposed  by  this  act,  the 
common  council  or  board  of  supei'visors  in  said  city  and  county,  may  increase 
the  compensation  of  any  ofiScer  mentioned  herein,**  and,  under  this  autho- 
rity, the  common  council,  in  1862,  advanced  the  salary  of  the  police  Justices 
to  $5,000  a  year.  Held,  that  by  tlms  advancing  the  salary,  the  authority 
created  by  the  statute  was  exhausted,  and  both  the  common  council  and  the 
l>oard  of  supervisors  were  from  that  time  powerless  for  further  action  in  the 
premises;  and  that  a  resolution  of  the  common  council,  passed  in  December, 

1869,  providing  that  their  salary  should  be  still  further  advanced  to  the  rate 
paid  to  the  city  Judge,  $10,000  a  year,  was  void.    Smith  v,  Mator  of  K.  Y.,    56 

12.  Chapter  888,  1870,  vol.  1,  p.  88& —Salaries  of  police  justices  ]    In 

1870,  the  legislature  enacte<i,  that  ''  the  mayor  and  comptroller  are  hereby 
authorized  to  fix  the  salaries  of  the  civil  Justices  of  said  city,  not  exceeding 
tlie  salary  now  paid  to  the  police  Justices  of  said  city.*'  Held,  that  the 
unauthorized  increase  of  the  police  Justices'  salaries,  was  not  thereby 
legalized.    Id, 

18. Ch4»pter  779, 1S7S  —  Board  of  estimate  and  apportionment  created 

Ijy — %Bhen  its  power  to  revise  estimates  of  preceding  board,  cease,]  The  power  of 
the  board  of  estimate  and  apportionment,  created  by  chapter  779,  of  the  Laws 
of  1878,  to  reconsider,  revise  and  redetermine  the  estimate  already  made  for 
that  year,  ceased  on  the  1st  day  of  July,  1873.    People  v,  Havemetkr  . .  •    6! 

14.  Section  6,  articfe  11,  cfiapter  335,  1873—  Term  of  office -- power  of 

authority  making  appointment  to  prescribe  —  when  retrospective.]  By  section  9, 
of  article  2,  of  chanter  137,  of  the  Laws  of  1870,  the  board  of  assistant  alder- 
men of  the  city  of  New  York,  was  authorized  to  "  choose  a  president  from  its 
own  members.**  IleM,  that  as  the  duratirm  of  the  office  was  not  declared  by 
the  law,  the  board  had  power  to  prescribe  the  tenn  for  which  it  ^ould  be 
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In  January,  1873,  the  relator  was  elected  president  of  the  ooard,  by  a  reso- 
lution declaring  him  to  be  so  elected  for  the  year  1873.  Section  6,  of  article 
1 1«  of  chapter  ^,  of  the  Laws  of  1873.  after  declaring  that  the  board  of  alder- 
men and  assistant  aldermen  shall  each  elect  a  president  from  its  own  mem- 
bers, in  a  manner  therein  prescribed,  provides.  '*  and  when  once  chosen,  he 
can  be  removed,  before  the  expiration  of  his  term  as  alderman  or  assistant 
alderman,  only  by  a  vote  taken  on  a  call  of  the  ayes  and  noes,  of  four-fifths  of 
all  the  members  of  the  board.**  Held,  that  the  relator  was  not  thereby  legis- 
lated into  a  term  of  office  beyond  that  for  which  the  board  had  chosen  him, 
and  that,  upon  the  expiration  of  such  term,  the  board  was  authorized  to  elect 
a  president  as  his  successor.    Peoplb  v.  Strack 90 

OmirU  take  Judicial  eogimanes  of  Ihote^  whereby  oounUet^  tawna,  ete.^  are 

ereaieJ,  * 

See  Indictment,  5. 

Ihreign —  Cannatfor  theflrat  time  be  read  an  hearing  of  an  appeal. 

See  Proutt  v.  Mich.  So.  &  K.  Ind.  R  R.  Ck) %  665 

BdaUng  to  ienie  of  prtferred  etoek — eonetruetion  of. 

See  Proutt  v.  Mich.  So.  &  N.  Ind.  R.  R.  Co 655 

lUmavalof  eause-^l  U.  8.  Staivief  at  Large,  See,  12,  Act  of  1789  — 

Bendenee  of  National  Bank^  within  meaning  of — Entry  of  an  appearance, 
wUMn  meaning  of. 

See  Removal  of  Cause. 

Charter  of  dig  of  Bocheeier — variance  between  charter  and  ordinance 

tf  common  eouneu  respecting  oaaeeMients — when  immaieriaL 

See  A88BS8MBNTS,  3. 

1833,  Chap.  281- 

See  Defense,  1;  Partnership,  4. 

1842,  Chap.  157 — when  property  epedfied  in^  not  exempt  from  execution. 

See  Execution,  1. 

— ^-  General  act  for  formation  of  manufacturing  corporations  —  Chapter  40, 
1818,  g§  12,  16  — failure  to  file  report  in  accordance  with  — faJUie  report. 
See  Corporation,  2. 

1850,  Chap.  172  — Joini  itock  aesodaOone — when  cannot  eet  up  usury  ae 

adtfenee. 

See  De  Roe  v.  Smith 607 

1853,  Chap.  238 — Action  for  partition  under — when  iuuea  in,  must  be 

tiied  by  atutry. 

See  Partition,  1. 

1853,  Lfhap.  463. 

See  Insurance,  7. 

1857,  Chap,  446,  §38 — Authority  of  munidpal  offleere  to  make  eoniraet 

for  public  work. 

See  McDonald  «.  The  Mator,  etc 719 

1857,  Chap.  456. 

See  Taxation. 

1860 — CMap.d48 — Bond  gicen  by  assignee  under — UahiUty  of  sureties  on. 

See  Assignment,  2. 

1864,  (Map.  555 — Sehooltaxes — When  party  has  a  right  to  appeal  to  Super- 
intendent of  Publie  Instruction  under —  Costs — when  not  allowed  upon  cert^/toate 
made  under. 

See  Taxes. 

1869,  Chap.  488. 

See  Constitutional  Law,  1. 

1869,  Chap.  558  —  iKasAaniM*  Uen-^Bems  cf  imtA— Ima  filed 

thirty  days  after  performance  of  last  item, 
^Mechanics*  Lien. 
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1869,  Chap.  885,  w  amduiive  at  to  value  of  servioea  of  supemaon,  and 

evidence  of  a  custom  of  a  board  to  pay  Us  members  certain  sums  for  services  en 
committees,  or  to  prove  the  value  of  such  services^  is  inadmissible. 
See  EviDBNGB,  18. 

1869,  Chap,  217;  1870,(7Aap.  619  —  Contract  for  public  teork  under —suf^ 

ties — substitution  of  other  than  those  mentioned  in  bid^  qfler  its  acceptance  -~  ishen 
notattowed 

See  Contract,  5. 

1870,  Chap.  151  — Beeeiver  of  corporation — how  appointed. 

See  Receivbb. 

1870,  Chap.  674 — Lands  in  village  of  Edgewater — how  assessed. 

See  Assessments,  1,  2. 

1872,  Chap.  763  —  commissioners  of  wxter-teorks^  appointed  under  ^^ 

vSUage  responsible  for  acts  of. 
See  Negligence,  8. 

1873,  Chap.  203  —  Constitutionality  of— Sec.  16,  Art.  3,  of  the  dmstUuHan. 

See  CoNSTiTUTioNAii  Law,  8. 

1873,  Chap.  538. 

See  CONSTITDTIONAL  Law,  2. 

Bedsed  Statutes,  Vol.  8  [5rA  «?.],  p.  168—  Wrong-doer. 

See  Principal  and  Agent,  11. 

Revised  Statutes,  Yot.  3  ]^th  «2.],  p.  968,  g  10.    Bigamy— place  cf  trial 

of —  Vrial  of,  cfinnot  be  had  in  county ,  tohere  offense  was  not  oomnutted,  nor  pri- 
soner apprehended. 

See  Crounal  Law,  11. 

SBE  TABLE  OF  STATUTES  CITED. 

STATUTORY  BENEFITS — Waiver  of. 
See  Criminal  Law,  7. 

STAY  OF  PBX>OEEDINQS— TTAm  court  has  not  power  to  grant.l  A 
stay  for  nn  indetinite  time,  to  await  the  result  in  the  appellate  court  of  an 
appeal  in  another  action,  because,  only,  of  a  hope  that  the  judgment  may  be 
reversed,  in  whole  or  in  part,  is  not  within  the  power  of  the  courL  Such  a 
st»iy  simply  prevents  a  part^  from  asserting  a  legal  claim,  until  the  decision 
of  an  appeal  in  another  action.    Waring  v.  Tale 40S 

When  undertaking^  under  §  334  of  Code,  does  not  of  itse^  ^ay  prth 

oeedings. 

See  Undertaking,  2. 

STUJiWEI^L  AOL— Not  aboHOied. 
See  Statutes,  5. 

BTlFUJAATlOlSr— Fraudulent— motion  to  set  aside.]  1.  The  plaintiffs  applied 
for  an  order  setting  aside  a  stipulation,  made  in  this  action,  vacating  an  order 
of  arrest,  alleging  in  their  affidavits  that  tlieir  former  attorney,  who  signed 
the  stipulation,  had  no  authority  from  either  of  them  to  make  it,  and  that, 
for  ti^e  purpose  of  obtaining  thirty  dollars,  he  willfully  and  corruptly 
stipulated  away  their  rights  herein;  that  there  are  entries  in  the  register 
of  defendant's  attorney,  showing  that,  on  the  6th  June,  1870,  such  attorney 
made  an  agreement  with  the  plaintiffs*  attorney  to  pay  him  thirty  dollars  for 
a  stipulation  to  dischar^  the  order  of  arrest,  and  that  he  did  pay  that  sum 
on  that  date  for  said  stipulation ;  and  that  plaintiffs  had  Just  been  informed, 
by  their  present  attorney,  of  the  signing  of  the  stipulation  by  their  former 
attorney.  The  court  held  that  the  affidavit  of  defendant's  attorney  did 
not  satisfactorily  meet  the  charge  and  that  the  stipuitition  should  be 
annulled,  but  without  prejudice  to  the  sheriff,  who  was  released  by  the  order 
made  upon  it  from  all  responsibility.    Seavbr  v.  ^oorb. 

By  agent  in  fraud  of  principal  —  When  void. 

See  Principal  and  Agent. 
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STOCK  —  Preferred — Dwidende  —  Payment  of  guaranteed—  rights  cf  sioek- 
holders.}  When  a  certificate  of  stock  provideu  that  the  stock  ia  '*  entitled  to 
dividends  at  the  rate  of  ten  per  cent  per  annum,  payable  semi-annually  out 
of  the  net  earings  of  Sfid  company/*  and  is  ^  also  entitled  to  sliare  pro  rata 
with  the  other  stock  of  the  company,  in  any  excess  of  earnings  over  ten  per 
cent  per  annum,  and  the  payment  of  dividends  as  aforesaid  '*  was  thereby 
guaranteed  ;  held,  that  the  ri^ht  of  the  stockholders  to  receive  this  ten  per 
cent  dividend,  so  guaranteed,  was  not  limited  to  the  net  earnings  of  the 
year  in  which  it  was  agreed  that  the  distribution  of  these  net  earnings 
should  be  made,  but  that  the  certificate  of  guarantee  was,  in  substance,  a 
pledge  of  all  the  future  earnings  of  the  road  for  the  payment  of  this  yearly 
ten  per  cent  dividend. 

The  failure  of  the  corporation,  for  want  of  net  earnings,  to  make  the  divi- 
dends on  the  days  when  they  fell  due,  did  not  relieve  it  from  its  obligation 
to  make  them  when  tiie  necessary  earnings  should  afterward  be  realized. 

Pbouty  «.  Mien.  80.  &N.  &d.  R  K.  Co 656 

Pledge  of. 

See  COKTERSION* 

STOLEN  GOODS  —  Reeeiv&r  of. 
See  Indictmsmt,  1,  2. 

Presumption  arisirkg  from  possession  €f. 

See  Criminal  Law,  18. 

Statement  of  prisoner  as  to  how  he  obtained  posseuion  of » , 

See  Criminal  Law,  14. 

^—  IdenUty  of —  evidence. 

See  Criminal  Law,  12. 

STBBETS  —  dunes  of  village  in  repairing. 
See  Negliobnce,  8. 

SXTMMABY  PBOCEEBINaB. 

Interest  on  rent 

See  Landlord  and  Tenant,  4 

When  party  may  be  dispossessed  under. 

See  Landlord  and  Tenant,  2,  8. 

When  injunction  toprevent,  wiU  not  be  granted. 

See  Injunction,  2. 

Variance  in  proof — whenfatai. 

See  Landlord  and  Tenant,  1. 

SUMMONS — Failure  to  serve,  on  \oife  of  mortgagor  in  action  forforeetosur€  of 
purchase-money  mortgage  —  ^Ifect  of. 
See  FoRECLoeuBE,  8. 

Publication  of — tohen  service  by,  unauthorised  by  %  185,  sub.  4^  of  the 

Code. 

iSs0  Galusha  V.  Flottr  Crrr  National  Bank 578 

PubHoation  of —  Oourt  ?ias  no  potoer  to  open  decree  of  divorce,  although 

difendant  did  not  receive  copy  summons,  or  notice  of  publication  thereof. 
See  DiYORCK,  1. 

Omission  to  procure  personal  service^,  or  an  order  for  puoiUcaUon  thereof 

within  thirty  days — Efhct  on  attachment,  Code,  g  227. 

See  Attachment. 

BUVSB:nBOBA'- Money  fraudulently  obtained  by,  may  be  recovered.] 
Money  fraudulently  obtained  by  a  supervisor,  though  voluntarily  paid,  may 
be  recovered  back.    BuPERViaoRS  v.  Van  Cliep 454 

Evidence  as  to  a  custom  of  a  board  of  supervisors  to  aUow  its  members  a 

certain  sum  for  services  on  eommitieck  y  4r  vrove  the  value  of  such  services,  inad- 
miss&le. 

See  Evidence,  18. 

IIuN— Vol.  L         lo* 
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SXTPPIiEHSNTAIi  ANSWER  —  Alleging  dUcharge  in  hatikrh.  U^y  —  Ordar 
alUnnng,  not  appealable.]  This  actloa  was  commenced  in  September,  1871, 
issue  was  ioinea  in  November,  1871,  and  an  affidavit  of  merits  served  Decem- 
ber 80,  1871.  The  cause  was  on  the  calendar  until  January  Term,  1874, 
when  an  inquest  was  taken,  and  Judgment  entered  on  January  sixteenth.  In 
November,  1872,  defendant  instituted  proceedings  in  bankruptcy,  and,  on. 
April  18,  1873,  receivcM  a  discharge  from  all  his  debts,  including  the  one  for 
which  tills  suit  was  brought.  Defendants  attorneys,  when  advised  by  him 
of  his  proceedings  to  be  discharged,  understood  him  to  instruct  tlcm  that 
they  should  give  the  case  no  farther  attention,  and  they,  acting  upim  this, 
allowed  the  inquest  to  be  taken.  The  plaintiff  had  notice  of  such  proceed- 
ings. The  defendant  havina^  received  his  discharge,  and  fully  relying  on  the 
same  as  ending  the  suit,  paid  no  attention  to  it  until  he  learned  that  judg- 
ment had  been  entered  against  him,  when  he  applied  to  have  the  judgment  set 
aside,  and  for  leave  to  file  a  supplemental  answer,  setting  up  his  discharge. 
Held,  tbat  upon  these  facts,  the  order  granting  the  application  was  proper ; 
and  held,  further,  that  the  order  being  discretionary,  was  not  appealable. 

Hadlbt  v.  Boehh 304 

When  discharge  in  bankruptcy  tnay  be  mt  up  by. 

See  Bankkuptcy. 

When  motion  to  terve^  denied. 

See  Laches,  1. 

8X7PPLSMEKTAL  OOVPXiAIXrr  ^  Cannot  be  mrved  wthout  leave  of 
court.]  The  plaintiff  in  this  action,  four  montlis  after  the  service  of  the 
answer,  served  an  amended  summons  and  a  supplemental  complaint,  without 
obtaining  any  leave  of  court,  either  ex  parte  or  on  motion.  BM,  that  this 
should  be  set  aside;  that  the  right  to  serve  a  supplemental  complaint  is  not 
an  absolute  one,  but  rests  in  the  sound  discretion  of  the  court,  and  it  cannot 
be  served  without  leave  of  the  court  first  obtained.    Sohkb  «.  Fabgo 81S 

8T7BBTY: 

See  PaiNCiFAL  Ain>  Subbtt. 

8TJBPLT7S  MONEY—  Difuion  of. 
See  LiEK,  1. 

On  foredoeure  ecde  —  receipt  tf,  by  morlgagor,  doe$  not  estop  him  from 


qussHoniM  vMiity  ofeale. 


FORECLOSURB,  6. 

yjchoee  mortgage  i 

iSiW  FORECLOSURB,  4. 


PartyjDhoee  mortgage  i$  first  recorded^  ent&Xed  to, 

5F< 


8XJBPBISB  —  Ground  for  new  trials  when. 
See  New  Trial,  1. 

TAJLATlOlSt  —  Certiorari --  Chapter  456,  ISHl—aeeeeement  under—  VemU 
—  remetraUon  of — legal  situs  of]  For  the  purposes  of  taxation  under  the  act 
of  1857,  the  home  port  of  a  vessel  is  its  legal  situs.  Under  the  act  of  1857, 
chapter  456,  the  value  of  the  capital  stock  of  a  company  determines  the 
amount  of  assessment,  and  Tiot  the  locus  or  situs  of  the  items  of  property 
owned  by  the  corporation.    Pboflb  v.  Commissionbbs  of  Taxbs 143 


LZES  —  School  taxes — seitwre  of  property  by  coUeclor  of  without  proper 
notice — remedy  of  party  aggrieted  —  Chap.  555, 1864  —  Costs — when  not  aUowedJ] 
The  defendant,  McGuire,  as  collector,  seized,  under  the  direction  of  defendant 
Billings,  the  trustee  of  the  district,  certain  property  of  the  plaintiff,  for  non- 
payment of  the  school  tax,  without  having  posted  the  notices  required  by 
law.  In  an  action  brought  by  the  plaintiff  for  such  seizure,  held,  that  the 
plaintiff  had  the  right  to  appeal  to  the  Superintendent  of  Public  Instruction, 
under  sections  1  and  2,  of  title  12,  of  chapter  555,  of  the  Laws  of  1864,  and 
that  as  the  ludee,  before  whom  the  case  was  tried,  certified,  in  pursuance  of 
section  6,  or  title  18,  of  said  chapter,  that  the  defendant  acted  in  good  faith, 
the  plaintiff  was  not  entitled  to  costs.    Whitbbok  9.  Billings ^4 
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TENANTS  nr  001€M.0N—Mera&r-^Wia—E lection.]  Ejectment,  to 
recover  the  equal,  undivided  one-half  of  certain  real  estate.  May  Ist,  1816, 
Vedder  conveyed  a  piece  of  land  in  Amsterdam,  including  the  premises  in 
question,  to  G.  W.  Beal  and  Z.  Cook,  who  executed  to  him  a  mortgage  on  the 
same  premises,  which  he  subsequently,  and  on  the  10th  of  May,  18T6,  assigned 
to  G.  W.  Beal,  Z.  Cook  and  Sarah  Heal,  the  mother  of  G.  W.  Beal  and 
mother-in-law  of  Cook.  Cook  took  possession  of  the  premises.  September 
15th,  1827,  sMd  Cook  and  wife,  with  the  knowledge  of  G.  W.  Beal,  conveyed 
to  Sarah  Beal  a  portion  of  said  land,  including  the  premises  in  question,  in 
consideration  of  $1,800,  by  deed,  which  was  recorded  September  28,  1827. 
Sarah  Beal  died  in  January,  1828,  leavinga  last  will  and  testament,  dul^ exe- 
cuted, by  which  she  devised  to  her  son,  W.  H.  Beal,  **  a  piece  of  land  m  the 
town  of  Amsterdam  aforesaid,  called  the  *  wheat  lot,'  lately  in  possession  of 
Zebulon  Ci)ok,  and  contains  about  six  acres,"  being  tiie  premises  in  question, 
and  by  a  codicil  thereto,  she  revoked  this  devise  to  her  son,  and  gave  the  same 
estate,  theretofore  devised  to  him,  to  his  daughter,  Harriet  Beal,  the  plaintiff  • 
herein.  Harriet  Beal,  on  May  I2th,  1869,  conveyed  one  undivided  half  part 
of  the  wheat  lot  to  Marceliis  and  Winegar,  who  subsequently  conveyed  the 
same  to  the  defendant.  On  the  28th  of  August,  1835,  G.  W.  Beal  conveyed 
the  wheat  lot  to  David  B.  Corev,  by  quitclaim  deed,  which  was  duly  recorded. 
David  B.  Corey*s  title  was  subsequently  acquired  by  the  defendant.  Held^ 
(1.)  That,  by  the  assignment  of  the  mortgage,  the  assignees  thereof  became 
tenants  in  common,  each  being  entitled  to  the  undivided  one-third  part  of  the 
same;  tliat,  as  Z.  Cook  and  G.  W  Beal  owned  the  equity  of  redemption,  two- 
thirds  of  the  mortgage  immediately  merged  in  the  fee,  and  only  the  one-third 
owned  by  Sarah  Seal  remained  effectual.  (2.)  That,  by  the  conveyance  of 
Cook  to  Sarah  Beal,  she  acquired  title  to  the  undivided  one-half  part  of  the 
wheat  lot;  that  one-half  of  her  interest  in  the  mort^;age  became  merged,  and 
she  had  a  lien  on  the  other  half  of  the  lot,  fbr  onesixth  of  the  amount  of  the 
mortgage  only.  (3.)  That,  by  her  will,  Hamet  Beal,  the  plaintiff,  took  only 
such  title  as  the  testatrix  had ;  that,  if  she  acquured  any  interest  in  the  mort- 
gage, the  statute  of  limitations  had  run  against  it.  (4.)  That  the  plaintiff  had 
no  title  to  any  portion  of  the  lot. 

Sarah  Beal,  by  her  will,  bequeathed  to  Q.  W.  Beal  a  writing  desk,  worth 
twenty-five  dollars,  which  he  accepted.  Held,  that  this  was  not  a  case  for 
tlie  application  of  the  doctrine  of  election,  and  that  G.  W.  Beal  was  not 
required  to  give  up  his  interest  in  the  wheat  lot,  as  it  did  not  appear  that  it 
was  the  intention  of  the  testatrix  that  he  should  do  so,  and  that,  even  if  it 
was,  it  would  only  give  the  plaintiff  a  right  to  proceed  against  him  in  equity, 
and  would  not  affect  &  bona  fide  purchaser  of  the  property,  without  notice  of 
the  latent  equity.    Beal  v.  Miller 800 

TUCE  —  Wfien  of  the  eeeenee  of  a  eontrad. 
See  Contract,  11,  12. 

Of  payment  when  not  extended  hy  taking  eoQateral  eecwrity. 

See  Pkokissdrt  Kots,  2. 

€f  payment  of  mortgage — when  may  he  eoBtended  by  paroL 

See  CoKTRACT,  9. 

TITI«B  —  To  real  estate — when  acquired  by  poeeeerion,  ]  1.  The  referee  having 
found  as  matter  of  fact  in  an  ejectment  suit,  that,  for  more  than  forty  years, 
the  lots  of  the  respective  parties  had  been  separated  by  a  partition  fence; 
that  the  lots  had  been  used  and  cultivated  by  their  respective  owners,  for 
more  than  thirty  years,  up  to  the  fence,  on  each  side  ;  thitt  in  1869  plaintiff^s 
agent  moved  the  fence  two  feet  on  to  the  lot  occupied  by  defendant;  that 
in  August,  1871,  defendant  removed  the  fence  to  where  it  stood  before,  and 
brought  an  action  and  recovered  damages  against  plaintiff  for  removinsr  the 
fence ;  heid,  that  it  was  error  to  find  as  conclusion  of  law,  that  the  plaintiff 
was  owner  of  the  strip  of  land  between  the  fence,  as  it  originally  stood,  and 
as  it  stood  after  its  removal  by  plaintiff.    Du  Fort  v.  Conrot. 609 

To  lands  of  partnershipy  taken  in  name  of  one  partner. 

See  Partnership,  7. 

To  personal  property,  stetked  on  a  wager — when  does '  at  pass  to  bona  fids 

pwrthamr. 

See  Wager. 
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TITUB  —  CkrUinued,  Paob 

To  property  acquired  undtr  foreign  bankrupt  law$  —  tohen  courit  (f  thu 

State  wiU  tiot  recognize  or  enforce. 

See  Foreign  Laws. 

To  property,  vihenUdoeenoiw&t  in  mi^rehamr  under  eond^ 

See  CoKDrrioNJLL  Saul 

TOWN  BONDS— A^yia  fde  pwrehaurof'-'fehen  their  iweaUdUy  cannot  be 
%etupaea  defend  against.]    1.  Town  bonds,  payable  to  bearer,  and  wbicb 
appear  on  tbeir  face  to  be  issued  in  pursuance  of  tbe  express  autbontv  of 
tbe  legislature,  are  not,  when  in  tbe  bands  of  a  bona  fide  purcbaser  tor  value, 
open  to  any  defense  in  respect  to  tbeir  Talidity. 

Mabsh  9.  Town  of  Lhtlb  Yallbt 554 

2.  Holder  of  may  mainUdn  action  at  law  againet  town,]    The  holder  of 

bonds  payable  to  bearer,  and  which  appear  on  their  face  to  have  been  issued 
by  express  authority  of  the  legislature,  may  maintain  an  action  at  lawagunst 
the  town,  and  he  is  not  compelled  to  resort  to  mandamus.    Id. 

8.  Bona  fide  purchaser  of — effect  of  repeal  of  a4St  authorizing  the  ieeue  of.] 

The  rights  of  a  bona  fide  purchaser  of  such  bonas,  cannot  be  taken  away  or 
affected  by  the  subsequent  repeal  of  the  act  under  which  they  were  issued.  Id. 

Inwlid —  Payment  of — may  be  enforced  by  legielation. 

See  Constitutional  Law,  1. 

TOWNS  —  Action  cU  law  wiU  He  againet^  for  the  recovery  of  admitted  debts,  rest- 
ing on  bond,  or  other  aclfusted  ob^igation.^  i^o  action  at  law  will  lie  against  a 
town  in  respect  to  all  that  class  of  claims,  accounts  or  demands,  which  come 
within  the  scope  of  the  powers  and  duties,  conferred  upon  the  board  of  town 
auditors,  to  examine,  settle,  adiust  and  allow ;  certainly  not  until  they  become 
fixed,  recognized  and  admitted  debts.  But  this  rule  does  not  apply  to  settled 
and  admitted  debts,  resting  on  bond,  or  upon  other  adjusted  admission  or 
obligation,  binding  on  the  town.    Mabbh  e.  Town  of  Littlb  Valley 554 

TBADB-KAJEtX  —  RigfU  to  the  exdusice  use  of  family  name  as  —  Ir^unetion 
to  prevent  use  of  family  name  as — denied  except  %n  ease  of  fraud  or  deceit — Dis- 
Unction  between  bequest  of  good-will  of  business  and  exclusive  use  of  name  as.]  In 
1826,  Andrew  Meneely,  the  father  of  the  plaintiffs,  and  the  defendant  Meneelv, 
commenced  the  business  of  l>ell  making  at  West  Troy,  and  continued  therem 
until  1851,  when  the  plaintiff,  E.  A.  Meneely,  became  his  partner,  and  so  con- 
tinued until  his  father's  death  in  October,  1851,  after  which,  the  busuiess 
was  carried  on  by  the  plaintiffs.  By  reason  of  the  skill  of  A.  Meneely  and 
his  successors,  the  bell  foundry  had  acquired  a  great  reputation,  the  business 
having  been  carried  on  under  the  names  of  ** Andrew  Meneely,"  **  Andrew 
Meneelv  &  Son,"  ** Andrew  Meneely's  Sons,"  and  **  E.  A.  &  G.  R.  Meneely."  In 
1872,  the  defendants  commenced  bell  making  at  Trov,  under  the  name  of 
**  Meneely  &  Kimberly,"  and  issued  catalogues,  resembling  in  most,  but  not  in 
all  respects,  those  issued  bv  the  plaintiffs.  The  defendants,  by  the  use  of  the 
name  "  Meneely,"  expected  and  intended  to  derive  a  profit  and  advantage  from 
the  good  reputation  and  celebritv  in  bell  founding,  given  to  that  name  by  A. 
Meneely  and  the  plaintiffs,  and  the  use  thereof  by  them  is  calculated  to  do  so, 
and  does  mislead  persons  not  personally  acquainted  with  plaintlffi»  and  defend- 
ants, and  with  the  respective  locations  of  Troy  and  West  Troy,  and  is  injurious 
to  the  plai  ntiff  s*  business.  HM,  that  the  plain  tiffs  were  not  entitled  to  an  mj  unc- 
tion restraining  the  defendants  from  using  the  name  '*  Meneely  "  in  the  business 
of  bell  founding  at  Troy.  Under  such  circumstances,  a  court  of  equity  will 
not  interfere  to  prevent  the  use  of  a  family  name,  in  the  pursuit  of  a  lawful 
business,  except  where  there  has  been  fraud  or  deceit  practiced,  or  whore 
some  false  or  fraudulent  device  has  been  employed  to  injure  and  interfere  . 

with  the  business  of  another,  and  impose  upon  the  public  The  cases  upon 
this  subject  examined  and  distinguished. 

Andrew  Meneely.  b^his  will,  after  making  certain  specific  legacies,  devised 
all  the  remainder  of  his  estate,  both  real  ana  personal,  to  the  plaintiffs,  charg- 
ing them  with  the  support  and  maintenance  of  his  children  during  the 
minority  of  the  youngest  of  them,  and  with  the  pavment  of  certain  lega- 
cies, and  he  states  that  in  so  doing,  he  has  taken  mto  view  '*  that  I  leave 
them    »    •    *    conveniences  for  carrying  on  a  successful  business    *    •    • 
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TRADE-MABX  —  ConUnued,  Pa«i. 

and  the  ^ood-wUl  and  custom  which  it  is  believed  is  established  and  con- 
nected witli  it."  Udd^  (1),  that  there  is  a  distinction  between  appropriating 
the  ^ood-will  of  a  business  of  a  deceased  father,  carried  on  in  a  particular 
locality,  and  enjoying  the  benefit  of  his  name  and  reputation  as  a  man  of 
sliill  and  fair  dealing;  (2),  that  there  waf  nothing  in  the  langaage  of  the  will, 
wliich  conferred  upon  the  plaintiffs  Jthe  exclusive  use  of  the  name  of 
Meneely  in  the  business  of  bell  founding.    Memeelt  v.  Mbneelt 867 


—  On  lamds  of  raikroad  company  —  Du^  of  company  toward  trea- 
passer. 

See  RArLROAD  Comfant,  1. 

TBTTSTEES  OF  COBPOBATIONS  —  CTauw  of  action  given  by  sUUuU  to 
creditors  of  eorporcUion  against — assignable. 
See  Corporation,  8. 

Cf  manufacturing  eorporaUon — failure  cf  ioJUe  report. 

See  Corporation,  2. 

T&XJSTS  —  Suspension  of  power  of  alienaUon  —  Accumulation, 
See  Will,  2,  8. 

Passive  trust  —  a  mere  passive  trust  to  hold  property  for  another's  usi, 

cannot  exist  under  the  laufs  of  this  State. 
See  Assignment,  1. 

When  they  arise  by  impUeaHan  of  law  —  What^  ruft  affected  by  statute  of 

uses  and  trusts  —  When  conveyance  by  trustee  to  cestui  que  trusty  fraudulent  as  to 
creditors. 

See  Statute  of  Uses  and  Trusts. 

JTLTBJl  VIBES— ^(^  of  officer  of  corporation,  when.^  1.  It  cannot  be 
inferred  from  the  simple  fact  that  a  person  is  the  president  of  a  corporation, 
that  he  has  autliority  to  contract  on  its  behalf. 
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2.  Batijication.]    Before  one  act  can  be  accepted  as  the  ratification  or 

confirmation  of  another,  the  party  acting  must  have  some  knowledge  or 
intbrmation,  at  least,  of  its  existence.    Id 

8.  President  of  corporation  taking  assignment  of  contract  made  by  it — 

effect.]  A  president  of  a  corporation,  talcing  an  assignment  of  a  contract, 
theretofore  entered  into  between  the  corporation  and  a  contractor  for  con- 
stnicting  its  road,  etc.,  acts  as  trustee  of  the  corporation  and  its  stockholders, 
and  not  as  the  contractor's  assignee.    Id 

UNDBRTAKINQ  —  On  appeal  •—  liability  under  —  Extra  aUoioance  in  origi- 
nal action,  recoverable  in  action  on.]  1.  The  plaintiff  brought  an  action  against 
one  Hathorn,  which  resulted  in  a  verdict  for  the  defendant.  Plaintiff  appealed 
to  the  General  Term,  where  a  new  trial  was  granted.  Upon  an  appeal  from 
the  order  of  the  General  Term,  granting  the  new  trial,  the  defendant  and 
another  executed  an  undertaking,  which  provided,  1st.  For  the  payment  of 
all  costs  and  damai^es  which  might  be  awarded  against  the  appellant  on  said 
appeal,  not  exceed m^  $500;  2d.  For  the  amount  directed  to  be  paid,  if  the 

Judgment  appealed  trom,  or  any  part  thereof,  should  be  afilrmed ;  and,  8d. 
■"or  the  payment  of  all  damages  and  costs  which  should  be  awarded  against 
the  appellant  on  said  appeal.  The  Court  of  Appeals  afilrmed  the  order  of 
tlie  General  Term,  and  ordered  judgment  absolute  for  the  plaintiff. 

Ueldy  that  the  first  part  of  the  undertaking  restricted  the  amount,  secured  by 
it,  to  a  sum  certain,  which  is  specified ;  that  the  second  was  entirely  inapplicable 
to  the  order  appealed  from,  and  should  be  considered  stricken  out  as  surplus- 
age; that  the  third  part  was  unrestricted  in  its  terms,  and,  fairly  interpreted, 
was  broad  and  comprehensive  enough  to  embrace  all  costs  and  damages 
which  might  finally  bo  awarded  against  the  appellant,  and  necessarily 
included  the  full  amount  of  the  judgment  awarded  by  the  Court  of  Appeals. 
As  the  action  of  the  plaintiff  in  accepting  the  undertaking  in  suit  instead 
of  proceeding  with  the  case,  was  for  the  benefit  of  the  appellant,  who  was 
thereby  relieved  from  the  necessity  of  making  a  motion  to  the  court,  it  was 
hddy  that  this  furnished  a  sufficient  consideration  to  support  the  undertaking. 
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At  the  time  of  entering  tlie  judgment  in  the  original  aciion,  an  ext^  allow- 
ance was  gn&Dted  to  the  plaintiff.  JXrftf,  that  he  was  entitled  to  recover  the 
same  from  the  defendant  in  this  action.    Post  «.  Dorexus t&l 

2.  ^—  On  appeal — What  doe$  not  of  itself  Uay  proeeedinge  in  court  bdont.'^ 
The  undertaldng  required  to  lie  given  by  section  884  of  the  Code,  does  not  oi 
itself  stay  the  proceedings  in  tlie  courf  below;  and  the  only  way  in  which 
they  can  be  stayed,  after  an  order  for  a  new  trial  has  been  maide,  is  by  a 
motion  directly  to  the  court  for  that  purpose,  where  the  proper  terms  can  be 
imposed  as  to  security.     Id, 

8.  ^— O/i  appeal —  What  costs,  hM  not  included  tn,  in  action  on.]  At  the 
same  time  that  the  appeal  was  taken  from  the  order  grantiu|<^  a  new  trial, 
appeals  were  taken  from  two  other  orders  in  the  action.  Held,  that  the  costs 
OI  those  appeals  were  not  included  in  the  undertaking.    Id. 

X7NITBD  STATBS  OOTTSLTB — Entering  of  appearance  which  authoriuM 
removal  of  causes  to. 

See  Removal  op  Cause. 

USE  AJTO  OOOUFATIOV -^When person  liable  for, 
,       See  Lease,  8. 

U8BS  AKD  TBX7ST8  —  What  trusts  not  affected  dy  Haiute  of. 
See  Statute  of  Uses  and  Trust.    ' 

X78X7&T — Defense  of  in  action  on  nots — Plaintiff  allowed  to  recover  whet^ 
ignorant  of  usurious  agreement  }>etween  maker  and  person  who  procured  discounts 
See  Promissort  Note,  8. 

Sureties  of  corporation  may  not  set  up  dtfense  of. 

See  Bills  of  Exchamob. 

Joint  stock  associations — when  precluded  from  setting  up,  as  a  dtfense — 

Chap.  172,  1850. 

StoDisRoEv.  Smith 607 

—^  Cannot  be  interposed  as  defenM  by  sureties  on  draft  drawn  by  corporation. 
See  Bills  of  Exchange. 

Dritft — Discount  qf,  at  rate  laufkil  wkere  drawn,  but  usurious  in  thit 

State— effect  of 

See  Bills  of  Exchanob. 

— ^-  Usurious  loan  —  Sale  of  coUat&rals — whan  restrained. 
See  Injunction,  8. 

VEKUS  —  Code,  sections  125, 120.]  In  this  case,  an  application  was  made 
to  change  the  venue,  from  tbe  city  and  county  of  New  York,  to  tbe  county 
of  Suffolk.  The  defendant,  Mellen,  resided  in  the  city  of  New  York,  and 
the  defendant,  Collins,  who  alone  appeared  and  served  an  answer,  resided  in 
Suffolk  county,  the  plaintiff  and  the  remaining  defendant  beiou:  non-residents. 
Held,  tliat  the  venue  was  properly  laid  ;  that  the  plaintiff  had,  under  (>ecUon 
125  of  the  Code,  the  option  of  selecting  the  place  of  trial,  as  between  the  two 
defendants,  and  that  the  fact  that  Collins  was  the  only  defendant  who 
appeared  in  the  action,  did  not  affect  the  question.  The  statute  does  not  dis- 
tinguish between  those  who  appear  and  those  who  do  not. 

Forehand  «.  Collins 816 

VlfiNDOB  AND  VEin>ES  —  Lien  of  wndorfor  purchase^m&n$y. 
See  Specific  Performance,  2. 

VE&DIOT  —  When  court  cannot  reduce,  because  it  is  deemed  amsm^ 
See  Damages,  8. 

VESSELS  —  Lien  for  matenals  furnished. 
See  Lien,  2. 

SeeSBm  and  Vessels. 

VESTED  REICAINDEB—  When  created. 
See  Partition,  2 
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VZ&GXNITY  —  Of  person  ravished — immateriality  qf,  PA«m 

See  Rape,  1, 

WA&ER  — Property  staked  on  a  bet — when  title  to,  does  not  pass  -bona  fide 
purchaser  of .]  One  Smith  fraudulently  induced  the  plaintiff  tc  stake  his 
watch  ana  chain  upon  a  het  made  with  him,  which  bet  the  pUintiff  lost  . 
tiirough  the  traud  and  deceit  of  Smith  and  his  confederates.  The  watch  and 
chain  were  delivered  to  Smith  by  the  stakeholder,  and  subsequently  purchased 
by  the  defendant  In  an  action  brought  by  the  plaintiff  to  recover  the  watch 
and  chain,  held,  that  he  was  entitled  to  recover  ;  that  by  the  delivery  of  the 
watch  and  chaii!  to  the  stakeholder,  the  plaintiff  did  not  intend  to  pai-t  with 
his  property  in  them  ;  that  no  authority  was  conferred  upon  the  stakeholder 
to  deliver  the  properly  to  Smith,  unless  the  bet  was  fairly  won  by  the  latter ; 
and  that  tie  fen  dan  t  acquired  no  better  title  than  that  possessed  by  his  vendor. 
HuDOE  9.  Sexton 576 

WAIVER  —  Oitingbail  is  not,  of  rigid  to  make  motion  to  wuate  order  qf  arrest 
by  fugitive  surrendered  under  extradition  treaty, 
See  ExTHADmoN  Tubatt,  8. 

'WABXB.OXJSEMJlN-^  Liability  qf,  for  charges  on  freight  stored  unthhim 
by  commoji  carrier,  in  case  of  unauthorized  delivery  of  it  by  him  to  consignee^] 
A  warehduseman,  with  whom  i'reight,  on  which  the  charge  for  transportation 
is  unpaid,  is  stored  by  a  common  carrier,  and  who,  without  the  knowledge  or 
connent  of  the  common  carrier,  delivers  the  property  to  the  consignee,  iff 
liable  to  the  common  carrier  for  the  amount  of  his  charges.  •• 

CoACPToN  V.  Shaw 441 

Common  carrier. —  when  he  holds  property  as.' 

See  CoKMON  Cabkieb. 

WABEHOXTSS  RECEIPT  ^  Fraudulent  sale  —  Rights  of  bona  flde  pur- 
chasers.] Where^a  warehouseman  gives  a  receipt  for  property  fraudulently 
purchased,  some*of  which,  at  the  time  of  giving  the  receipt,  has  not  been,  but 
subsequently  is  received  by  him,  a  person,  making  advances  to  the  fraudu- 
lent purchaser  on  the  strength  of  the  receipt,  without  notice  of  any  fact  cal- 
culated to  awaken  suspicion,  and  to  whom  it  is  transferred,  is  entitled  to  hold 
so  much  of  the  property  as  was  in  the  warehouse  at  the  time  the  advances 
were  made.    McGohbis  v.  Spades 108 

WjLLL — Remainder — when  vested]  1.  James  Hayes  died  in  1828,  leaving  a 
will,  by  whicli  he  directed  his  executors  to  turn  his  estate  into  money,  invest 
the  same,  and  apply  the  income  thereof  to  the  support  and  maintenance  of 
his  wife  and  chilaren.  Then  follows  the  following  provision  :  **  I  will,  devise 
and  bequeath  unto  my  said  children,  William,  Marv  and  James,  all  my  estate, 
both  real  and  pei'sonal,  of  all  kinds  whatsoever,  to  be  equally  divided  between 
them,  share  and  share  alike,  upon  the  event  of  the  death  of  their  mother,  my 
said  wife."  Held,  that  the  children  took  vested  remainders  immediately  upon 
the  death  of  the  testator.    Hays  v.  Gourlby 88 

2, Trust — Suspension  ofpowerofaUenatwn.']  Where  the  testator,  hav- 
ing devised  property,  both  real  and  personal,  to  trustees,  to  receive  the  rents, 
issues  and  pronts  thereof,  divided  tbe  same  into  fourteen  equal  parts,  and 
directed  that  the  rents,  profits  and  income  of  each  part  should  be  paid  over 
to  different  persons  named  in  the  will,  the  trust,  as  to  each  part,  to  terminate 
upon  the  expiration  of  two  lives  in  being  at  the  time  of  the  testator's  death, 
held,  that  the  fact  that  the  due  execution  of  the  trust  would  require  some  of 
the  parts  to  remain  in  the  hands  of  the  trustees  after  the  trust  had  terminated, 
and  the  ultimate  right  vested,  as  to  them,  did  not  invalidate  the  trust  by  creating 
an  unlawful  suspense  of  the  power  of  alienation.    Mesebolb  «.  Mesbbolb.  .    66 

8. Accumulation.']    The  testator  directed  that  a  portion  of  the  rents, 

incomes  and  profits  of  certain  of  the  shares,  which  were  given  to  the 
minors,  should  be  accumulated  during  their  respective  minorities,  and,  upon 
their  expiration,  the  accumulation  of  each  share  should  be  added  thereto,  and 
the  rents,  incomes  and  profits  of  the  shares,  thus  augmented,  paid  over  to  the 
respective  beneticiaries.  Held,  that  the  direction  was  valid  ;  that  the  law  does 
not  require  the  accumulation  to  be  paid  over  to  the  beneficiary  upon  the 
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termination  of  his  minority ;  and  that  it  is  snfBcient  if  it  be  for  his  benefit 
M 

4. Construction  of — aeUonfor — hy  whom  brotifihi.']    Whether  or  not 

the  heir-at-law  can  maintain  an  action  for  the  purpose  of  procuring  a  con- 
struction of  the  testator's  will,  quere. 

SenMe,  That  the  right  to  maintain  such  an  action  in  equity,  is  limited  to  the 
executors  or  trustees  themselves,  and  the  persons  specially  authorized  to  do 
so,  under  the  act  of  1853.    Id. 

5.  Intention  —  words  muti  give  way  to  —  Legatees  taking  as  a  date  or  a» 

individuaW]  Where  the  general  scheme  of  a  will  shows  that  the  testator 
intended  to  treat  certain  legatees  as  a  class,  the  fact  that  the  several  legatees 
are  specially  named  in  the  bequest,  and  that  the  gift  is  to  them  '*i/i  eq*jud  pro- 
portions^  share  and  share  alike"  will  not  have  the  effect  of  preventing  the 
intention,  to  treat  them  as  a  class,  from  prevailing.    Hoppock  «.  Tucker.  . .  182 

6.  Construction    of — Remainder  —  when    wsiedJ]       Susan    Hopkins 

died,  leaving  a  will,  by  which  she  devised  the  use  and  income  of  all  her 
estate,  both  real  and  personal,  to  two  of  her  daughters,,  so  long  as  they  should 
live  and  remain  unmarried,  and,  upon  their  death  or  marriage,  she  devised 
bM  the  rest,  residue  and  remainder  of  her  estate  to  her  children,  naming  them, 
or  to  the  survivor  or  survivors  of  them ;  and,  "  in  case  any  of  my  children 
die,  having  issue,  then  I  will  and  direct  that  the  child  or  children  of  such  son 
or  daughter  of  mine  shall  receive  the  same  as  the  parent  of  such  grandchild 

•would  liave  received,  if  living.'*    Hetdy  that  the  children  named  In  the  will 

took  vested  estates  in  remainder  immediately  upon  the  death  of  the  testatrix. 

Hopkins  v.  Hopkins 


7.  Realty—  when  proceeds  of  sale  of  real  estate  in  partition  wiU  be  con- 
sidered as.  Distinction  between  effect  of  sale  under  wiU  and  sale  in  partition.] 
An  interest  in  certain  real  estate  was  devised  to  one  R  for  life,  with 
remainder  over  to  her  children.  While  the  children  were  st^l  infants,  the 
real  estate  was  sold  under  a  decree  in  a  suit  for  partition,  instituted  by  one  ot 
the  other  tenants  in  common.  Held,  that  the  estate  of  the  infants  was  not 
changed  by  the  sale,  and  that  their  interest  in  the  proceeds  was  to  be  regarded 
as  realty,  and  not  as  personalty. 

Distinction  drawn  between  the  effect  of  a  sale  under  the  provisions  of  a 
will  and  a  sale  had  under  a  decree  in  partition.    In  Matter  of  Thomas  . . .  478 

8.  Residuary  legatees  —  no  interest  in  estate  untU  prior  Ugalees  have  been 

paid.]  The  defendants'  testator  devised  all  his  estate,  both  reai  and  personal, 
to  trustees,  to  apply  certain  portV)ns  of  the  rents,  issues  and  profits  thereof 
to  the  use  of  persons,  named  in  his  will,  during  the  life  of  his  wife ;  and 
directed  that,  upon  her  death,  the  n^id'ue  of  the  estate  should,  after  the  pay- 
ment of  certain  specific  legacies,  be  divided  between  the  plaintiffs'  assignors. 
A  portion  of  the  rents  bein^  undisposed  of  by  the  will,  the  plaintiffs  applied 
to  have  the  accumulation  paid  over  to  them.  Held^  that  they  were  not  entitled 
to  receive  it ;  that  it  did  not  appear  that  upon  the  divisicm  of  the  estate  and 
the  payment  of  the  specific  legacies,  thera  would  be  any  residue  to  which  the 
plaintiffs  would  be  entitled.    Hutchins  v.  Merrill 476 

9. Construction  of — Suspension  of  power  of  aUenoHon — Accumulation — 

provision  for  —  when  void,]  The  ninth  clause  of  the  will  of  the  plaintiff's 
testator,  was  as  follows:  **  I  further  bequeath  to  my  children,  after  paying  all 
the  above  legacies  and  my  iust  debts,  all  interest  that  may  accrue  on  the 
balance  of  my  estate,  to  be  divided  between  them  at  the  age  of  forty  vears,  to 
hold  for  their  natural  lives  and  then  to  be  divided  between  their  heirs. ^'  Beld^ 
that  the  provision  for  the  accumulation  of  the  income  of  the  estate  waa 
void,  as  it  extended  bevond  the  minority  of  the  ch\\dTGn\  said  held  further^ 
that  the  provision  could  not  be  held  void  in  so  far  as  it  required  the  accumu- 
lation to  extend  beyond  the  minorities  of  the  respective  children,  and  effect 
be  given  to  the  residue,  for  the  reason  that  it  provided  for  a  suspension  of 
Uie  power  of  alienation  for  more  than  two  lives  in  being  at  the  time  of  the 
creation  of  the  estate.    Simpsons.  Enolish 

10.  The  word  ^* heirs" — distinction  between  the  meaning  of ,  when  used 

in  devises^  and  when  used  in  bequests.]  When  land  is  devised  to  a  person  and 
his  heirs,  or  to  the  heirs  of  a  person  named,  the  word  '*heii8^'  most  be 
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construed  to  embrace  those  only  who  are  heira  in  the  strict,  legal  sense  of 
the  term  ;  unless  there  is  sometbmg  in  the  will  to  show  that  it  was  used  in  a 
contrary  sense. 

In  a  becjuest  of  personal  property,  the  word  "  heirs  **  may  be  construed 
to  mean  children,  or  next  of  kin.    CfuBBOCAir  o.  Hobton 601 
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fatnUif  Tuime  a»  trade-mark. 
Bee  Trads-mabk. 

Election. 

See  Tbnantb  ih  Common. 

Vetted  remainder — when  oreaied  by. 

See  Partition,  2, 

VnTN^BS^What&videnee  not  attowed^  to  impair  itaiemeni  of,)  1.  This  action 
was  brought  against  the  defendant,  as  indorser  of  a  promissory  note.  The 
defense  was,  that  the  indorsement  was  a  forgery.  At  the  trial,  the  defendant 
offered  to  prove  that  a  witness,  called  by  the  plaintiff,  had  been  instrumental 
in  getting  one  Bell  indicted  for  the  forgery  of  the  note  in  suit,  claiming  that 
such  evidence  was  admissible  on  the  ground,  that,  if  he  was  so  instrumental, 
it  militated  against  and  impaired  his  opinion,  previously  given  in  evidence, 
that  the  indorsement  was  genuine,  ffeld^  that  the  evidence  was  properly 
excluded.  He  mi^ht  have  doubted  whether  the  defendant  would  swear 
before  the  grand  jury  that  the  indorsement  was  not  his,  and  might  have 
desired  to  put  him  to  the  test  of  his  oath ;  and,  with  a  view  to  try  the  defend- 
ant's sincerity,  in  his  assertion  that  his  name  on  the  note  was  a  forgery,  he 
might  have  aided  in  procuring  his  attendance  before  the  grand  junr,  and  thus 
have  been,  in  fact,  instrumental  in  obtaining  the  indictment,  notwithstanding 
his  settled  conviction  and  full  belief  that  the  indorsement  was  genuine. 

Marks  v.  Kino 435 

2. JSz  parte    examination  of,  btfore  referee — adwree  party  eannot 

interfere  to  prevent —  appearance  of  wUnees — v>hen  toaiver  ofof^feetion  to  regtdarUy 
ofpapere.]  A  party  cannot  interfere  to  prevent  the  procuring  of  an  ex  parte 
affidavit  by  his  adversary.  Objections  to  the  contents  of  the  affidavit,  or  to 
the  mode  of  procuring  it,  must  be  made  when  the  affidavit  is  sought  to  be 
used.  The  witness  havine  appeared,  and  having  submitted  to  the  examina- 
tion without  objection,  kM^  that  it  was  aflerwara  too  late  for  him  to  initiate 
proceedings  to  set  aside  the  order,  on  the  ground  of  the  insufficiency  of  the 
affidavit  on  which  it  was  granted.    MgCub  «.  Tribune  Association 469 

Letter  of  ineonrietenttoith  etatementt  madeon  trial^  admiiriblein  evidenee. 

See  £tidence,  15. 

Statement  of  person  to  tehom  witneu  hoe  been  referred  by  plUdntijffin 

inf<nmati^  ^when  admisdbU. 
See  EviDBNCB,  26. 

Letters  of  in  eonJUet  wiih  hie  statemmUe — vihen  o/dmuMe^  Vumgh  lett" 

rM0f  not  given  opportunity  to  exptain  them. 
See  EviDBNCE,  24. 

Oommiesion  roffatory-^when  ieeued, 

iSs0  Commission  kogatort. 

WRIT  OF  SBBOB.  A  writ  of  error  brings  before  the  court  only  the 
record  and  exceptions  taken,  and  it  is  not  competent  for  it  to  weigh  the 
evidence,  or  pass  upon  the  correctness  of  the  verdict  of  the  jury. 

Wood  «.  Pboplb 881 

2. Motion  to  diemise — Fkigitite  from  justiee.1    A  writ  of  error  allowed 

after  judgment,  and  before  the  escape  of  a  prisoner,  will  not  be  quashed 
on  motion  of  the  people,  though  it  appear  that  after  the  allowance  of  such 
writ,  the  prisoner  escaped  and  fled  the  jurisdiction  of  the  court. 

Pboplev.  Sharkbt 800 

WBITTEK  INST&17XBNT— O(/06<  of  may  be  ^own  by  varol. 
See  Evidbncb,  4. 
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